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PREFACE, 


In  the  preparation  of  this  work,  the  purpose  has  been  to 
present  the  general  principles  of  the  common  law  in  rela- 
tion to  crimes,  and  to  show  in  a  general  way  the  extent  to 
which  they  have  been  modified  by  statute.  The  principal 
statutory  crimes,  as  embezzlement  and  the  obtaining  of  money 
or  property  by  false  pretenses,  have  also  been  treated  at 
some  length.  Much  care  has  been  taken  in  the  analysis,  and 
in  the  insertion  of  catch  lines,  in  order  that  each  principle 
of  the  law  may  stand  out  before  the  eye,  separate  from  other 
principles.  This  plan  will  not  only  make  it  easy  for  one 
to  find  any  given  principle  without  unnecessary  loss  of  time 
in  searching,  but  it  will  also  make  it  easier  for  him  to  com- 
prehend and  remember  what  he  reads. 

The  cases  cited  have  all  been  carefully  examined,  and  will  be 
found  to  be  in  point.  Indeed  the  work  has  been  almost  en- 
tirely prepared  from  the  cases  themselves.  It  may,  perhaps, 
be  thought  by  some  that  more  cases  have  been  cited  than  are 
necessary  for  the  use  of  the  student,  but  it  is  believed  by  the 
authors  that  this  will  make  the  work  more  useful. 

By  the  courteous  permission  of  Professor  Joseph  Henry 
Beale,  of  the  Harvard  Law  School,  the  cases  in  his  excellent 
selection  of  cases  on  the  criminal  law  have  been  exhaustively 
cited  throughout  the  work. 

Since  the  American  Decisions,  American  Reports,  and  Amer- 
ican State  Eeports  are  to  be  found  in  the  libraries  of  most  of  the 
law  schools,  and  in  the  libraries  of  many  practitioners,  it  has 
been  deemed  advisable  to  cite  thepe  publications. 

It  is  not  out  of  place  to  refer  here  to  the  idea  which  seems 


to  be  prevalent  among  practitioners  who  have  little  or  no  prac- 
tice in  the  criminal  courts,  and  among  students,  that  the  criminal 
law  is  of  so  little  importance  to  them  that  it  is  not  necessary 
to  know  much  about  it.  This  idea  is  very  erroneous.  Aside 
from  the  fact  that  no  one  can  be  a  well-educated  lawyer  who 
has  not  a  comprehensive  knowledge  of  the  criminal  law,  a 
knowledge  of  the  criminal  law  is  often  of  the  utmost  importance 
in  the  practice  of  every  lawyer,  whatever  may  be-  his  specialty. 
This  is  well  illustrated  by  a  late  case,  in  which  an  action  was 
brought  on  an  insurance  policy,  and  the  question  arose  whether 
the  insured,  at  the  time  he  was  injured,  was  engaged  in  an  at- 
tempt to  kill  game  in  the  close  season,  and  therefore  engaged  in 
the  commission  of  a  crime,  so  as  to  prevent  a  recovery  on  the 
policy.  It  appeared  that  he  had  merely  started  out  with  a 
loaded  gun  with  intent  to  shoot  game,  and  it  was  held  that  this 
was  not  an  attempt  to  kill  game,  but  mere  preparation.  It 
is  perhaps  safe  to  say  that  a  large  majority  of  insurance  law- 
yers in  the  country  would  not  make  this  distinction  without 
looking  the  question  up.  Every  lawyer  should  at  least  be  fa- 
miliar with  the  general  principles  of  the  criminal  law,  whether 
he  expects  to  practice  in  that  branch  of  the  law  or  not. 

One  who  uses  this  work  will  find  it  of  benefit  to  ex- 
amine and  refer  to  the  table  of  contents  printed  at  the  begin- 
ning, as  it  is  a  complete  analysis  of  the  entire  work.  The  in 
dex  has  been  prepared  with  care,  and  is  very  full. 

WILLIAM  L.  CLARK, 
WILLIAM  L.  MARSHALL. 

New  York  City,  December  8, 1900. 


PREFACE  TO  SECOND  EDITION. 


This  edition  has  been  written  to  meet  a  very  general  demand 
that  the  original  work  be  brought  down  to  date.  It  is  also  be- 
lieved that  the  appearance  of  the  work  in  one  volume  of  full 
size  will  meet  with  the  approval  of  its  users. 

The  scope  of  the  original  work  has  not  been  enlarged  or  chan- 
ged in  any  manner.  Neither  has  any  attempt  been  made  to 
vary  the  original  classification  except  the  addition  of  a  very 
few,  and  perhaps  inconsequential,  sections  to  the  sub-analysis. 

An  effort  has  been  made  to  preserve  the  original  text  so  far  as 
possible.  At  the  same  time  the  reviser  has  not  hesitated  to 
make  such  changes  as  the  decisions  warrant.  Some  considerable 
matter  has  been  added  by  way  of  eluoidation  whenever  such 
seemed  advisable. 

It  is  believed  that  every  criminal  case  decided  since  the  is- 
suance of  the  original  edition  has  been  examined.  Those  mere- 
ly cumulative  have  been  rejected,  but  the  aim  has  been  to  pre- 
fserve  every  case  which  serves  in  any  manner  to  aid  the  student 
in  understanding  the  principles.  Few,  if  any,  cases  can  be 
said  to  lay  down  new  principles,  but  many  adaptations  of  the 
old  principle  to  new  states  of  fact  have  been  found.  These 
illustrative,  novel  cases  have  been  carefully  and  fully  pre- 
sented, H.  B.  L. 
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CHAPTKB  L 

NATITRE  OF  CRIMB  IN  GENERAU 

1.  DeftnitioA. 

2.  Public  and  Private  Wrongs  Distinguished. 

3.  Treason,  Felonies,  and  Misdemeanors. 

4.  Infamous  Crimes. 

6.  Crimes  Mala  in  Se  and  Mala  Prohibita. 
6.  Merger  of  Offenses. 

1.  Deflnitioii  of  Crime. — ^A  crime  is  any  act  or  omission  pro- 
hibited by  public  law  for  the  protection  of  the  public,  and 
made  punishable  by  the  state  in  a  judicial  proceeding  in  its 
own  name.^  It  is  a  public  wrong,  as  distinguished  from  a  mere 
private  wrong  or  dvil  injury  to  an  individual. 

Other  Definitions, — ^Various  definitions  of  the  term  "crime'* 
have  been  given  in  the  text^books  and  in  the  cases,  but  few  of 
them  ate  satisfactory.  Blackstone's  definition — "An  act  cot% 
mitted  or  omitted  in  violation  of  a  public  law,  either  forbid- 
ding or  ooimnanding  it"^ — has  frequently  been  quoted  with  sp- 

1  In  re  Bergin,  31  Wis.  383;  People  v.  Hanrahan,  76  Mich.  611,  42  N. 
W.  1124;  SUte  ▼.  Ostwalt,  118  N.  C.  1208,  24  S.  R  660. 

"A  crime  is  any  wrong  which  the  goyemment  deems  Injurious  to 
the  public  at  large,  and  punishes  through  a  Judicial  proceeding  In  its 
own  name."    1  Blsh.  New  Crim.  Law,  S  32. 

A  crime,  "In  a  general  sense,  implies  any  act  done  or  omitted  in 
violation  of  public  law,  and  for  which  the  person  is  liable  to  punish- 
xaent  by  indictment,  presentment,  or  Impeachment"  Smith  v.  Smith, 
2  Sneed  (Tenn.)  473,  477. 

s  4  Bl.  Comm.  15. 
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proval,*  but  it  is  inaccurate.  In  the  first  place,  it  is  not  the  "act 
omitted"  that  constitutes  a  crime,  but  the  omission  to  act,  and, 
in  the  second  place,  the  term  "public  law"  is  too  broad,  for  it 
includes  many  other  laws  besides  those  which  define  and  punish 
crimes.  An  act  is  not  necessarily  a  crime  Because  it  is  pro- 
hibited by  a  public  law.  It  is  necessary  to  look  further,  and 
ascertain  the  ground  upon  which  the  act  is  punished,  and  by 
whom  the  punishment  is  imposed.  To  constitute  a  crime,  it 
must  be  punished  to  protect  the  public,  and  it  must  be  punished 
by  the  state  or  other  sovereign  power. 

Violations  of  Municipal  Ordinances. — ^By  the  weight  of  au- 
thority, the  violation  of  a  municipal  ordinance,  enacted  by  a 
city  under  legislative  authority,  as  in  the  case  of  ordinances  pro- 
hibiting and  pimishing  gaming,  and  the  keeping  of  gaming 
houses,  bawdy  houses^  etc,  is  not  a  crime,  in  the  proper  sense 
of  the  term,  for  such  ordinances  are  not  public  laws,  and  the 
punishment  for  their  violation  is  imposed  by  the  municipality, 
and  not  by  the  state.*  For  this  reason,  it  has  often  been  held 
that  the  state  may  punish  the  keeping  of  a  gaming  house, 
bawdy  house,  or  other  common  nuisance  as  a  crime,  notwith- 
standing the  same  act  has  already  been  punished  by  the  city  in 

• 

s  State  T.  Bishop,  7  Conn.  185;  State  v.  Collins,  1  McCord  (S.  C.) 
355;  Slattery  v.  People,  76  111.  220;  State  v.  Peterson,  41  Vt  611;  U. 
S.  y.  Eaton,  144  U.  S.  677;  Withers  v.  State,  36  Ala.  262;  Schick  v.  U. 
8.,  196  U.  S.  66. 

4  Williams  v.  City  Council  of  Augusta,  4  Ga.  509,  618;  Withers  y. 
State,  36  Ala.  252,  261;  State  v.  Heuchert,  42  La.  Ann.  270,  7  So.  329; 
State  y.  Boneil,  42  La.  Ann.  1110,  8  So.  298,  21  Am.  St.  Rep.  413;  City 
of  Greeley  v.  Hamman,  12  Colo.  94,  20  Pac.  1;  Wiggins  y.  City  of  Chi- 
cago, 68  111.  372;  State  y.  Rouch,  47  Ohio  St.  478,  481.  26  N.  E.  59; 
Schmeider  y.  McLane^  36  Barb.  (N.  Y.)  496,  4  Abb.  App.  Dec.  154;  City 
of  Oshkosh  y.  Schwartz,  56  Wis.  483,  13  N.  W.  652;  Ex  parte  Holl- 
yvedell,  74  Mo.  395;  City  of  Kansas  y.  Clark,  68  Mo.  588;  Same  y.  Neal, 
122  Mo.  232,  26  S.  W.  695;  Cooper  y.  People,  41  Mich.  403,  2  N.  W.  61. 

Contra,  People  y.  Hanrahan,  76  Mich.  611,  42  N.  W.  1124;  State  y. 
West,  43  Minn.  147,  43  N.  W.  846;  Bautsch  y.  State,  27  Tex.  App.  342.  11 
S.  W.  414;  Jaquith  v.  Royce,  42  Iowa,  406;  Stote  v.  Vail,  67  Iowa,  103, 
10  N.  W.  297. 
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wldch  it  was  committed,  as  a  violation  of  its  ordinances,  and 
that  this  is  not  punishing  twice  for  the  same  offense.*^  The 
decisions  on  this  question  are  in  conflict,  however,  the  opposite 
conclusion  having  been  reached  in  some  cases.*^* 

2.  The  Distinction  between  Public  and  Private  Wrongs. 

Wrongs  are  of  two  kinds, — ^public  and  private.  A  private 
wrong,  otherwise  termed  a  "tort"  or  "civil  injury,"  is  "an  in- 
fringement or  privation  of  the  civil  rights  which  belong  to  in- 
dividuals, considered. merely  as  individuals."*  A  public  wrong, 
or  crime,  is  "a  breach  and  violation  of  the  public  rights  and 
duties  due  to  the  whole  community,  considered  as  a  community, 
in  its  social  aggregate  capacity."^     It  is  a  wrong  that  affects 

•  State  V.  Lee,  29  Minn.  446,  13  N.  W.  913;  State  v.  Ludwlg,  21  Minn. 
202;  State  v.  Stevens,  114  N.  C.  873,  19  S.  E.  861;  Koch  y.  State,  53 
Ohio  St  433,  41  N.  E.  689;  City  of  Yankton  v.  Douglass,  8  S.  D.  441, 
66  N.  W.  923;  State  v.  Fourcade,  45  La.  Ann.  717,  13  So.  187;  Hankins 
V.  People,  106  111.  628;  Levy  v.  State,  6  Ind.  281;  Ambrose  ▼.  State,  6 
Ind.  351;  Town  of  Bloomfleld  v.  Trimble,  54  Iowa,  399,  6  N.  W.  586; 
State  y.  Gustln,  152  Mo.  108,  53  S.  W.  421;  Robblns  t.  People,  95  HI. 
175;  Wragg  T.  Penn  Tp.,  94  111.  11;  Ex  parte  Hongshen,  98  C&l.  681,  33 
Pac.  799;  Hughes  v.  People,  8  Colo.  536,  9  Pac.  50;  Mclnerney  v.  City 
of  Denver,  17  Colo.  302,  29  Pac.  516;  People  v.  Hanrahan,  75  Mich.  611, 
42  N.  W.  1124;  People  v.  Detroit  White  Lead  Works,  82  Mich.  471,  46 
N.  W.  735;  Howe  v.  Treasurer  of  Plalnfield,  37  N.  J.  Law,  145;  Johnson 
Y.  State,  59  Miss.  543;  State  v.  Recorder,  30  La.  Ann.  454;  City  of  Mo- 
bile ▼.  Allaire,  14  Ala.  400;  Shafer  v.  Mumma,  17  Md.  331;  State  y.  Sly, 
4  Or.  277;  Hamilton  v.  State,^3  Tex.  App.  643;  Greenwood  ▼.  State,  65 
Tenn.  (6  Bazt.)  567;  Rogers  v.  Jones,  1  Wend.  (N.  Y.)  237;  McLaugh- 
lin y.  Stephens,  2  Cranch,  C.  C.   148,  Fed.  Cas.  No.  8,874. 

The  same  act  may  be  an  ofTense  against  the  laws  of  a  state  and  of 
the  United  States,  and  punishable  by  both.  Cross  v.  North  Carolina, 
132  U.  S.  131;  Moore  v.  Illinois,  14  How.  (U.  S.)  13;  Fox  y.  Ohio,  5 
How.  (U.  S.)  410;  Ex  parte  Siebold,  100  U.  S.  371;  U.  S.  y.  Marigold,  9 
How.   (U.  S.)  560. 

»•  State  y.  Thornton,  37  Mo.  360;  State  y.  Cowan,  29  Mo.  330;  State 
r.  Welch,  36  Conn.  215. 

9  4  Bl.  Comm.  5. 

r  4  Bl.  Comm.  6.  See  8  Am.  ft  Bng.  Enc.  Law  (2d  Ed.)  279,  and 
caaefl  there  cited. 
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the  whole  oommtinity)  and  not  merely  individual  members  of 
the  community,  and  therefore  the  public  good  requires  the 
state  to  interfere  and  punish  the  wrongdoer.  The  punishment 
is  imposed  for  the  protection  of  the  publioy  and  not  because  of 
the  injury  to  the  individual  The  latter  must  seek  redress  in  a 
civil  action. 

Illustrations. — ^For  example,  if  I  go  upon  another  man's  land 
wrongfully,  but  without  committing  a  breach  of  the  i)eace,  I 
commit  a  wrong  which  does  not  affect  the  other  members  of 
the  community  to  such  an  extent  as  to  require  the  state  to  pun- 
ish me.  I  am  merely  liable  in  an  action  for  damages  by  the 
individual  whose  rights  I  have  infringed*  This  is  not  a  public 
wrong,  or  crime,  but  a  mere  private  wrong,  or  tort.®  On  the 
same  principle,  it  is  a  mere  private  wrong  if  I  maintain  a 
nuisance  which  affects  a  single  individual  only,*  or,  at  com- 
mon law,  if  I  obtain  another  man's  property  by  a  mere  lie.*** 

On  the  other  hand,  it  is  public  wrong,  or  crime,  if  I  go  upon 
another's  land  under  such  circumstances  as  to  render  me  guilty 
of  a  breach  of  the  public  peace,**  or  if  I  maintain  a  nuisance 
on  or  near  a  public  highway,  so  as  to  affect  all  who  pass,  or  in 
a  thickly-settled  community,  so  as  to  affect  the  whole  commu- 
nity,*^ or  if  I  cheat  another  out  of  his  property  by  using  false 
weights  or  measures.*'  In  these  cases  the  wrong  affects  the 
whole  community  to  such  an  extent  that  the  public  welfare  re- 
quires the  state  to  interfere  and  punish  me. 

•  Rex  V.  Turner,  13  East,  228;  Henderson  v.  Com.,  8  Grat  (Va.)  708; 
Kilpatrick  v/People,  6  Denio  (N.  Y.)  277;  post,  §S  17,  418. 

•  See  Com.  v.  Webb,  6  Rand.  (Va.)  726;  post,  §§  18,  447. 

10  Rex  V.  Wheatly,  2  Burrow,  1125,  Beale's  Cas.  97;  Com.  v.  Warren, 
6  Mass.  72;  People  v.  Babcock,  7  Johns.  (N.  T.)  201,  5  Am.  Dec.  256; 
post,  §§  16,  351. 

"Henderson  v.  Com.,  8  Grat.  (Va.)  708;  post,  §9  17,  418. 

12  state  v.  Rankin,  3  S.  C.  438;  Com.  v.  Webb,  6  Rand.  (Va.)  726; 
Douglass  V.  State,  4  Wis.  387;  State  v.  Close,  35  Iowa,  570;  post,  §§ 
18,  447. 

"People  V.  Babcock,  7  Johns.  (N.  Y.)  201;  post,  §§  16,  851. 
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Crimes  Both  Publie  and  Private  Wrong8.^^A  public  wrong, 
or  crime,  is  also  a  private  wrong.  Though  it  affects  the  com* 
munity  at  large,  it  also  affects  the  individnal.^^  Thus,  «n  as- 
sault and  battery  is  a  crime  because  of  the  breach  of  the  public 
peace^  and  renders  the  wrongdoer  liable  to  punishment  by  the 
state.  It  is  also  a  private  wrong,  for  which  the  individual  as* 
saulted  may  maintain  an  action  for  damages.'*  The  same  is 
true  of  a  public  nuisance,  resulting  in  special  damage  to  an  in- 
dividual, as  where  a  log  is  placed  in  a  highway,  and  a  traveler 
is  injured  by  driving  against  it'^  So,  in  the  case  of  the  more 
grievous  crimes,  like  murder,  robbery,  larceny,  etc,  a  private 
wrong  is  involved,  and,  in  most  jurisdictions,  a  civil  action,  as 
well  as  a  criminal  prosecution,  will  now  lie.^^  At  common  law, 
the  punishment  for  these  offenses — ^felonies— was  so  great,  being 
deatL  and  forfeiture  of  property,  that  it  was  not  possible  to 
make  any  reparation  for  the  private  wrong.*® 

The  Distinguishing  Characteristic, — Since  the  same  act  may 
be  both  a  crime  and  a  civil  injury, — a  crime  for  the  purpose 
of  a  prosecution  by  the  state,  and  a  civil  injury  for  the  pur- 
pose of  an  action  by  the  individual  injured, — it  is  obvious  that 
the  tendency  of  the  act  cannot  be  relied  upon  alone  to  deter- 
mine in  any  particular  case  whether  it  is  a  crime,  and  whether 
the  proceeding  therefor  is  a  criminal  prosecution.  The  purpose 
and  nature  of  the  proceeding  must  be  considered.  As  was  said 
by  Austin :  "The  difference  between  crimes  and  civil  injuries 
is  not  to  be  sought  in  a  supposed  difference  between  their  ten- 
dencies, but  in  the  difference  between  the  mode  wherein  they 
are  respectively  pursued,  or  wherein  the  sanction  is  applied  in 
the  two  cases.  An  offense  which  is  pursued  at  the  discretion 
of  the  injured  party,  or  his  representative,  is  a  civil  injury. 

14  4  BL  Comm.  6. 
19  Post,  S  197  et  seq. 
f  4  Bl.  Comm.  6. 
IT  4  BI.  Comm.  6. 

18  4  BI.  Comm.  6.  As  to  the  right  to  maintain  a  civil  action  for  acts 
constituting  crime,  see  works  on  Torts. 
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An  offense  whidi  is  pursued  by  the  sovereign,  or  by  a  subordi- 
nate of  the  sovereign,  is  a  cirime."** 

Principles  of  Law  Based  upon  This  Distinction. — It  is  well 
to  bear  in  mind  the  distinction  between  public  wrongs  or  crimeB 
and  mere  private  wrongs  or  civil  injuries,  for  many  important 
principles  of  law  are  based  upon  it  Thus,  by  reason  of  the 
fact  that  a  crime  is  punished  for  the  protection  of  the  public, 
and  not  merely  because  of  the  injury  to  the  individual,  there 
are  many  acts  which  render  the  doer  criminally  responsible, 
notwithstanding  the  consent  of  the  individual  on  or  against 
whom  they  are  committed.*®  For  the  same  reason,  it  is  ordi- 
narily no  defense  in  a  criminal  prosecution  to  show  that  the  in- 
dividual particularly  injured  was  himself  committing  or  at- 
tempting to  commit  an  offense,**  or  that  he  was  guilty  of  con- 
tributory negligence,**  or  that  he  has  settled  with  the  wrong- 
doer, or  condoned  the  offense,  or  recovered  damages  in  a  civil  ac- 
tion-** 

3.  Treason,  Felonies,  and  Misdemeanors. — Grimes  are  di- 
vided into  three  classes  or  grailes.    These  are: 

1.  Treason. 

2.  Felonies. 

S.  Misdemeanors. 

The  term  "crime"  is  not  limited  to  any  particular  class,  but 
includes  alL  A  misdemeanor  is  as  much  a  crime  as  treason  or 
felony,  though  not  so  grievous,  and  not  so  severely  punished.** 

!•  Aust.  Jur.  S  17. 

20  Post,  §  150  et  seq. 

«i  Post,  §  157. 

«2  Post,  §  158. 

ss  Post,  S§  155,  156. 

s^Blackstone  speaks  of  "crimes  and  misdemeanors*'  (4  Bl.  Comifl.  5), 
and  there  are  reported  cases  in  which  the  distinction  is  made.  This, 
however,  is  wrong.  The  term  "crime"  includes  every  offense,  whether 
it  he  treason  or  felony,  or  merely  a  misdemeanor.  Thus,  in  the  case  of 
In  re  Bergin,  31  Wis.  383,  it  was  held  that  any  wrong  against  the  public 
which  is  punishable  in  a  criminal  proceeding  prosecuted  hy  the  state 
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Treason. — ^At  common  law,  treason  was  divided  into  high 
treason  and  petit  treason.  High  treason  was  the  compassing  of 
the  king's  death,  and  aiding  and  comforting  of  his  enemies,  the 
forging  or  counterfeiting  of  his  coin,  the  counterfeiting  of  the 
privy  seal,  or  the  killing  of  the  chancellor,  or  either  of  the 
king's  justices;  and  petit  treason  was  where  a  wife  murdered 
her  husband,  an  ecclesiastic  his  lord  or  ordinary,  or  a  servant 
his  master.** 

In  this  country,  treason  against  the  United  States  is  defined 
by  the  constitution  of  the  United  States,  and  consists  in  the 
levying  of  war  against  the  United  States,  or  adhering  to  their 
enemies,  giving  them  aid  and  comfort*^  In  state  constitutions 
or  statutes  there  are  similar  definitions  of  treason  against  the 
state. *^  What  was  petit  treason  at  common  law  is  in  this  coun- 
try simply  murder  or  manslaughter,  and  a  felony. 

Felonies. — The  chief  division  of  crimes  is  into  felonies  and 
misdemeanors.     The  distinction  is  of  great  importance.** 

In  Its  own  name,  or  in  the  name  of  the  people,  or  of  the  sovereign,  is 
a  "crime,"  within  the  meaning  of  the  constitutional  prohibition  against 
involuntary  servitude,  except  as  a  punishment  for  a  crime,  and  that 
the  term,  therefore,  includes  both  felonies  and  misdemeanors.  See, 
also.  State  v.  Savannah,  T.  U.  P.  Charlt  (Oa.)  235,  237;  People  v.  Han- 
rahan,  75  Mich.  611,  42  N.  W.  1124;  Slaughter  v.  People,  2  Doug.  (Mich.) 
334,  note;  Van  Meter  v.  People,  60  111.  16$;  State  v.  Sauer,  42  Minn. 
258,  44  N.  W.  115;  State  v.  Peterson,  41  Vt.  511;  Smith  v.  Smith,  2 
Sneed  (Tenn.)  473,  477. 

A  misdemeanor  is  a  "crime,"  within  the  meaning  of  the  clause  of 
the  federal  constitution  relating  to  the  surrender  of  fugitives  from  jus-  . 
tice  by  one  state  to  another.    Com.  of  Ky.  v.  Dennison,  65  U.  S.  (24 
How.)  66,  99;  Morton  v.  Skinner,  48  Ind.  123. 

Peters,  J.,  in  State  v.  Doud,  7  Conn.  385,  Mikell's  Cas.  82,  uses  the 
word  "crime"  to  indicate  a  serious  degree  of  misdemeanor  nearly  allied 
and  equal  in  guilt  to  a  felony. 

2A  4  Bl.  Comm.  73  et  seq.,  203,  Mikell's  Cas.  592. 

se  Const.  U.  S.  art  8,  8  8.  "Treason,"  as  thus  defined,  is  punished  by 
act  of  congress.    See  Rev.  St.  U.  S.  1878,  8  5331. 

37  For  example,  see  Const.  Mo.  art.  2,  8  13;  Const.  Mich.  art.  6,  8  30; 
Comp.  Laws  Mich.  1897,  p.  8379;  Pen.  Code  N.  Y.  8  87;  Crim.  Code  111. 
c.  38,  par.  436;  Pub.  St  Mass.  c.  201,  8  1;  Code  Va.  1887,  8  3668. 

>«To  show  the  importance  of  the  distinction:     In  felonies  there  may 
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At  common  law,  felonies  were  those  offenses  which  occa- 
sioned forfeiture  of  the  lands  and  goods  of  the  offender,  and 
to  which  might  be  added  death  or  other  punishment,  according 
to  the  degree  of  guilt.^*  Generally  the  punishment  was  death, 
in  addition  to  such  forfeiture,  subject,  however,  to  the  benefit 
of  clergy.^^  The  common-law  felonies  were  murder,  man- 
slaughter, rape,  sodomy,  robbery,  larceny,  arson,  burglary,  and 
perhaps  mayhem.'* 

In  this  country  there  is  no  forfeiture  of  property  on  convic- 
tion of  crime,  but  the  distinction  between  felonies  and  misde- 
meanors is  still  recognized,  and,  as  was  stated  above,  it  is  very 
important  According  to  the  weight  of  authority,  in  the  ab- 
be principals  and  accessaries.  In  misdemeanors  all  are  principals. 
Post,  8  164.  Unintentionally  causing  death  in  committing  some  felony 
is  murder,  while  to  unintentionally  cause  death  in  committing  a  misde- 
meanor is  manslaughter  only.  Post,  §S  248,  263.  To  constitute  burg* 
lary  at  common  law,  the  house  must  be  broken  and  entered  with  intent 
to  commit  a  felony.  Intent  to  commit  a  misdemeanor  is  not  enough. 
Post,  §  407.  I»  making  an  arrest  for  a  felony,  a  warrant  is  not  neces- 
sary, while  it  is  generally  necessary  to  authorize  arrest  for  a  misde- 
meanor. In  making  an  arrest  for  a  felony,  but  not  in  making  an  ar- 
rest for  a  misdemeanor,  the  accused  may  be  killed,  if  he  cannot  other* 
wise  be  taken.    Post,  S  271. 

The  distinction  is  also  important  as  regards  questions  of  procedure. 
Thus,  in  some  jurisdictions,  In  the  case  of  felonies,  but  not  in  the  case 
of  misdemeanors,  the  prosecution  must  be  by  Indictment,  and  not  by 
information  or  complaint,  the  accused  must  be  present  during  the  trial, 
and  the  indictment  must  expressly  allege  that  the  act  was  done  "felo- 
niously." 

20  4B1.  Comm.  94,  95;  Fassett  v.  Smith,  23  N.  Y.  257;  State  v.  Mur- 
phy, 17  R.  I.  698,  24  Atl.  473;  Com.  v.  Schall,  12  Pa.  Co.  Ct.  R.  654; 
People  v.  Enoch,  13  Wend.  (N.  Y.)  159,  27  Am.  Dec.  197;  jjannon  v. 
XT.  S.,  156  U.  S.  464.  See  the  reference  to  Blackstone  as  to  the  deriva- 
tion of  the  term  "felony." 

so  As  to  the  benefit  of  clergy,  see  4  Bl.  Comm.  365  et  seq.;  State  y. 
Chambers,  22  W.  Va.  779,  46  Am.  Rep.  555. 

81  Whether  mayhem  was  a  felony  at  common  law  see  2  Blsh.  New 
Crlm.  Law,  §  1008;  Com.  v.  Newell,  7  Mass.  245;  Com.  y.  Lester,  2  Va. 
Cas.  19S;  1  Hawk.  P.  C.  c.  44,  §  3.  Suicide  was  a  felony.  Post,  $250. 
Likewise,  excusable  homicide,  being  punished  by  forfeiture  of  goods 
and  chattels.    Post,  §  273. 
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senoe  of  any  statute  on  the  subject,  we  recognize  as  felonies  all 
tkose  crimes,  enumerated  above,  that  were  felonies  at  common 
law,  aird  only  those  crimes,  whatever  may  be  the  punishment 
imposed.^^ 

By  Statute. — ^Many  new  felonies  have,  from  time  to  time, 
been  created  by  statute,  and  what  were  merely  misdemeanors 
at  common  law  have  in  some  cases  been  raised  to  the  grade  of 
felony.  Often  felonies  are  created  by  declaring  in  express 
terms  that  the  offense  shall  be  deemed  or  taken  to  be  a  felony, 
but  they  may  be  created  by  implication.  Thus,  if  a  statute 
creating  an  offense  provides  for  the  punishment  of  accessaries 
as  such,  the  offense  must  be  deemed  a  felony,  for,  as  we  shall 
see,  it  is  only  in  the  case  of  felonies  that  there  can  be  acces- 
saries,^' An  offense  cannot  be  considered  as  impliedly  made  a 
felony  by  statute,  unless  such  an  intention  on  the  part  of  the 
legislature  is  clear,  and  the  implication  is  a  necessary  one.'* 

Offenses  Punishable  by  Death  or  Confinement  in  State 
Prison.-'^'Ry  statute  in  some  states  it  is  expressly  declared  that 
all  offenses  that  are  punishable,  or  that  may  he  punished,  by 

ssCom.  V.  Newell,  7  Mass,  245;  Com.  v.  Barlow.  4  Mass.  439;  State 
v.  Murphy,  17  R.  I.  698,  24  Atl.  473;  Com.  v.  Schall,  12  Pa.  Co.  Ct.  R. 
554;  Bannon  v.  U.  S.,  156  U.  S.  464;  State  v.  Dewer,  65  N.  C.  572. 

There  is  a  decision  to  the  contrary  in  New  Hampshire.  It  was  there 
held  that  the  English  test  of  a  felony  does  not  apply  In  this  country, 
bnt  that,  even  in  the  absence  of  a  statute,  the  term  applies  to  all  crimes 
punishable  by  death  or  imprisonment  in  the  state  prison,  and  only  to 
such  crimes.    State  v.  Felch,  58  N.  H.  1. 

ssCom.  y.  Macomber,  3  Mass.  254;  Com.  y.  Barlow,  4  Mass.  439; 
post,  S  164. 

84  Thus,  where  a  statute  declared  that  one  conyicted  of  a  certain 
offense  which  was  not  a  felony  at  common  law  (assault  with  intent  to 
murder)  should  be  deemed  a  "felonious"  assaulter,  and  the  same  term 
was  used  in  another  statute,  by  which  it  was  clear  that  the  legislature 
did  not  intend  to  create  a  felony,  it  was  held  that  the  term  might  be 
applied  to  the  disposition  of  the  mind  of  the  assaulter,  and  not  as 
descriptiye  of  the  offense,  and  that  the  statute,  therefore,  did  not  make 
the  offense  a  felony.  Com.  y.  Barlow,  4  Mass.  439.  And  see  Com.  y. 
Newell,  7  Mass.  245;  Com.  y.  Macomber,  8  Mass.  254. 
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death,  or  by  confinement  in  the  state  prison,  are  feloniee.''  In 
a  few  states  the  confinement  must  be  at  hard  labor.  Some  of 
the  statutes  apply  only  to  the  term  "felony,"  when  used  in  a 
statute.*® 

Under  such  a  statute,  it  is  the  possible  punishment — ^the  pun- 
ishment that  may  be  imposed — ^that  determines  whether  an  of- 
fense is  a  felony,  and  not  the  punishment  that  is  actually  im- 
posed in  a  particular  case.*^ 

<B  See  People  y.  Lyon,  99  N.  Y.  210, 1  N.  E.  673;  Cook  y.  State,  60  Ala. 
89,  81  Am.  Rep.  81;  Randall  y.  Com.,  24  Grat  (Va.)  644;  State  y.  Mai- 
lett,  126  N.  C.  718,  34  S.  E.  661;  State  y.  Smith,  82  Me.  369,  88  Me. 
48;  State  y.  Smith,  8  Blackf.  (Ind.)  489. 

Under  such  a  statute,  an  offense  not  punishable  by  death  or  by  Im- 
prisonment In  the  state  prison  Is  not  a  felony,  though  It  may  haye  been 
a  felony  at  common  law.  Shay  y.  People,  22  N.  T.  817;  Nathan  y.  8tate» 
8  Mo.  631. 

A  statute  which  merely  changes  the  punishment  for  oftenses  that 
were  felonies  at  common  law  from  death  to  Imprisonment  In  the  state 
prison  does  not  haye  the  eftect  of  reducing  the  grade  of  such  offenses 
from  felony  to  misdemeanor.  The  grade  remains  the  same  as  at  com- 
mon law.    State  y.  Dewer,  66  N.  C.  672. 

s«Thu8,  a  statute  declaring  that  the  term  "felony,"  when  **used  In 
any  statute,"  shall  be  construed  to  mean  an  oftense  for  which  the  of- 
fender, on  conylctlon,  shall  be  liable  by  law  to  be  punished  by  Imprison- 
ment in  the  state  prison,  does  not  make  an  offense  a  felony  which  was 
only  a  misdemeanor  at  common  law,  though  It  may  be  punished  by  im- 
prisonment in  the  state  prison,  but  It  merely  furnishes  a  definition  of 
the  term  "felony,"  when  it  is  used  in  some  statute.  Wilson  y.  State,  1 
Wis.  184;  Nichols  y.  State,  86  Wis.  308. 

In  Michigan  the  statute  declares  that  "the  term  'felony,'  when  used  In 
this  title,  or  In  any  other  statute,  shall  be  construed  to  mean  an  offense 
for  which  the  offender,  on  conylctlon,  shall  be  liable  by  law  to  be 
punished  by  death  or  by  Imprisonment  In  the  state  prison."  It  Is  held 
that  this  Is  only  a  legislative  definition  of  the  term,  as  used  In  those 
provisions  of  the  statute  where  neither  the  particular  offense,  nor  Ita 
grade,  is  otherwise  indicated  than  by  the  use  of  this  term;  and  that 
those  acts  which  were  felonies  at  common  law  remain  such,  notwith- 
standing the  statute,  though  by  statute  they  may  be  subjected  to  a  less 
punishment  than  that  mentioned.    Drennan  y.  People,  10  Mich.  169. 

«7  People  y.  Lyon,  99  N.  T.  210,  1  N.  E.  673;  People  y.  Hughes,  137  N. 
Y.  29,  32  N.  E.  1106;  People  y.  War,  20  Cal.  117;  Johnston  y.  State,  7 
Mo.  183;  Ingram  y.  State,  7  Mo.  293;  State  y.  Melton,  117  Mo.  618,  28 
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No  offense  against  the  United  States — ^that  is,  no  violation  of 
ihe  federal  laws — ^is  a  f elonj,  unless  it  is  eacpresslj  declared  to 
be  so  by  an  act  of  congress.*® 

Misdemeanors. — ^AU  crimes  that  are  not  treason  or  felony  are 
misdemeanors. 

4.  Inf  amoTU  Crimea* 

The  term  '^infamous''  was  applied  at  common  law  to  crimes 
disqualifying  convicts  as  witnesses.  They  included  treason 
and  f eloniesy  and  also  forgery  and  other  misdemeanors  affecting, 
by  falsehood  and  fraud,  the  administration  of  justice,  such  as 
perjury,  conspiracy  to  falsely  accuse  one  of  crime,  etc.,  but  did 
not  include  cases  of  cheating,  assault  and  battery,  and  other 
mere  breaches  of  the  peace,  etc**  It  was  the  nature  of  the  of- 
fense, and  not  the  punishment,  that  rendered  it  inf  amous.*** 

8.  V7.  889;  State  v.  Smith,  82  Me.  369,  83  Me.  48;  State  t.  Waller,  48 
Ark.  381;  State  v.  Mayberry,  48  Me.  218;  Rafferty  v.  State,  91  Tenn. 
655,  16  S.  W.  728;  Benton  y.  Com.,  89  Va.  670,  16  S.  B.  725;  State  T. 
Harr,  38  W.  Va.  68,  17  S.  B.  794.  And  see  People  v.  Brigham,  2  Mich. 
550;  Firestone  v.  Rice,  71  Mich.  877,  381,  38  N.  W.  885;  State  v.  Rouch, 
47  Ohio  St.  478,  481,  25  N.  B.  59. 

"The  maximum  punishment  to  which  he  Is  liable  to  be  subjected  in 
the  test  by  which  the  degree  of  the  crime  must  be  determined."  Peo- 
ple ▼.  Lyon,  supra. 

This  statutory  definition  of  felony  mast  be  construed  as  relating  td 
the  punishment  prescribed  for  the  crime,  without  regard  to  any  per- 
sonal exemption  of  the  criminal.  Therefore  one  who  is  convicted  and 
sentenced  for  an  offense  punishable  by  Imprisonment  in  the  state  prison 
Is  convicted  and  sentenced  for  a  felony,  though  by  statute,  because  of 
his  youth,  he  Is  sent,  not  to  state  prison,  but  to  the  house  of  refuge. 
People  V.  Park,  41  N.  Y.  21. 

In  Illinois  the  decisions  are  not  In  accord  with  this  view.  The 
statute  in  that  state  declares  to  be  felonies  all  offenses  "punishable" 
by  death,  or  imprisonment  in  the  state  prison,  and  it  Is  held  that  this 
means  that  the  offense  "must"  be  so  punished,  and  that  an  offense 
which  may  be  punished  either  by  imprisonment  in  the  penitentiary  or 
by  a  fine  only,  in  the  discretion  al  the  Jury,  is  a  misdemeanor  only. 
Lamkin  v.  People,  94  111.  501;  Baits  v.  People,  128  111.  428,  16  N.  B.  4S3. 

ss  In  re  Acker,  66  Fed.  290;  IT.  S.  v.  Belvln,  46  Fed.  381. 

Ml  Greenl.  Bv.  (373;   Bz  parte  Wilson,  114  U.  S.  417;   People  v. 
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The  term^  however^  is  not  always  used  in  this  sense.  It  is 
declared  in  the  federal  constitution  that  no  person  shall  be  held 
to  answer  for  a  capital  or  "otherwise  infamous  offense,"  unless 
on  a  presentment  or  indictment  by  a  grand  jury,  but  the  term 
"infamous"  is  not  defined.^^  There  are  similar  provisions  in 
some  of  the  state  constitutions  and  statutes.^  ^  Some  of  the 
lower  federal  courts  have  held  that  this  provision  only  requires 
an  indictment  for  such  offenses  as  disqualified  a  witness  at  com- 
mon law,^^  but  the  supreme  court  has  overruled  them  in  a  late 
case,  and  has  decided  that  any  offense  is  infamous,  within  the 
meaning  of  the  provision,  that  may  be  punished  by  death  or  by 
imprisonment  in  a  state  prison,  with  or  without  hard  labor.« 

5.  Orimefl  Blala  in  Se  and  Blala  Prohibita. 

Grimes  are  divided  into  those  that  are  mala  in  se,  or  wrong 
in  themselves^  and  those  that  are  mala  prohibita,  or  wrong 

Sponfiler,  1  Dak.  289,  46  N.  W.  459;  King  v.  State,  17  Fla.  183;  Com. 
V.  Shaver,  8  Watts  ft  S.  (Pa.)  338;  Smith  v.  State,  129  Ala.  89,  29  So. 
699,  87  Am.  St.  Rep.  47. 

sfta  Smith  V.  State,  129  Ala.  89,  29  So.  699,  87  Am.  St.  Rep.  47. 

40  Const.  U.  S.  Amend,  art.  5. 

*i  See  Const.  N.  T.  art.  1,  S  6. 

«  U.  S.  V.  Maxwell,  3  Dill.  275,  Fed.  Cas.  No.  15,750.  There  are  state 
court  decisions  to  the  same  effect.  People  v.  Sponsler,  1  Dak.  289,  46 
N.  W.  459. 

"  Ex  parte  Wilson,  114  U.  S.  417 ;  Mackin  v.  U.  S.,  117  U.  S.  348 ;  U. 
S.  V.  DeWalt,  128  U.  S.  393;  Ex  parte  McClusky,  40  Fed.  71;  Jamison  v. 
WImbish,  180  Fed.  851. 

The  term  "infamous"  has  been  construed  in  the  same  way  by  some 
of  the  state  courts.  Jones  v.  Robbins,  8  Gray  (Mass.)  329,  349;  People 
V.  Hanrahan,  75  Mich.  611,  42  N.  W.  1124. 

The  test  Is  the  possible  punishment, — the  punishment  that  may  be 
imposed,  and  not  the  punishment  actually  awarded  in  the  particular 
case.    Ex  parte  Wilson,  supra. 

In  Illinois,  "infamous"  crimes  are  enumerated  in  the  statute,  and  are 
murder,  rape,  kidnapping,  perjury  and  subornation  of  perjury,  arson, 
burglary,  robbery,  sodomy,  or  other  crime  against  nature,  incest,  lar- 
ceny, forgery,  counterfeiting,  and  bigamy.  Crim.  Code  lU.  c.  88,  par. 
458. 
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merely  because  they  are  prohibited  and  pnnighed  by  statute. 
Crimes  mala  in  se  include  all  common-law  offenses,  for  the 
common  law  punishes  no  act  that  is  not  wrong  in  itself.  They 
include,  in  addition  to  felonies,  all  breaches  of  the  public  peace 
or  order,  injuries  to  person  or  property,  outrages  upon  public 
decency  or  good  morals,  and  willful  and  corrupt  breaches  of 
official  duty.  Acts  mala  prohibUa  include  any  act  forbidden 
by  statute,  but  not  otherwise  wrong-**  This  distinction  has 
been  criticised,  but  it  is  dear,  and  is  often  of  the  utmost  impor- 
tance.*' 

* 

6.  The  Merger  of  uirensefl. 

The  same  act  often  involves  several  offenses,  felonies,  or  mis- 
demeanors, or  both.  Thus,  every  murder  or  rape,  and  every 
robbery  by  actual  violence,  includes  an  assault  and  battery. 
Every  robbery  includes  larceny.  And  when  arson  is  commit- 
ted, and  a  person  is  thereby  burned  to  death,  there  is  both  arson 
and  murder.  So,  if  a  person  breaks  and  enters  a  house  with 
intent  to  steal  or  rape,  and  accomplishes  his  purpose,  there  is 
burglary,  and  also  larceny  or  rape.  The  question  arises  in 
such  cases,  whether  there  may  be  a  prosecution  for  any  one  of 
these  offenses,  at  the  election  of  the  state,  or  whether  one  of 

44  Com.  Y.  Adams,  114  Mass.  823,  19  Am.  Rep.  362,  Beale's  Caa.  204» 
Mlkell's  Cas.  160. 

49  Thus,  as  we  shall  see  In  dealing  with  assault  and  battery  and  homi- 
cide, and  with  criminal  intent,  a  person  who,  in  doing  an  act,  causes 
results  not  intended  by  him,  may  be  punished  for  such  results  if  his 
act  was  malum  in  se,  whereas  he  may  not  be  punishable  if  it  was  mere- 
ly malum  prohibitum.  A  man  who  intentionally  assaults  and  beats  an- 
other is  guilty  of  manslaughter  if  he  unintentionally  kills  him,  be- 
cause the  assault  and  battery  is  malum  in  se.  Post,  9  263.  But  It 
has  been  held  that  a  person  who  accidentally  drives  over  and  injures 
another  while  driving  at  a  speed  prohibited  by  a  statute  or  city  ordi- 
nance, but  not  recklessly,  is  not  guilty  of  a  criminal  acsault  and  bat- 
tery (and,  if  this  Is  true,  he  would  not  be  guilty  of  manslaughter  if 
death  should  result),  as  the  excessive  speed  is  only  wrong  because 
prohibited  by  the  statute  or  ordinance.  Com.  v.  Adams,  114  Mass.  323, 
19  Am.  Hep.  3C2,  Beale's  Cas.  204,  Mikell's  Cas.  160. 
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them  merges  and  extinguishes  the  others^  so  that  it  alone  can 
be  prosecuted.  This  is  what  is  meant  by  the  merger  of  of- 
fenses. 

The  common-law  rule  was  that,  if  the  offenses  were  of  dif- 
ferent degrees,  there  was  a  merger,  but  not  if  they  were  of 
the  same  degree.  Misdemeanors  merged  in  felonies,  as  assault 
and  battery  in  murder,  rape,  or  robbery,  and  conspiracy  to 
commit  a  felony  in  the  felony,  if  committed,  etc.**  But  there 
was  no  merger  of  a  felony  in  a  felony,  as  in  the  case  of  burglary 

M  Graff  y.  People,  208  111.  312,  70  N.  E.  299;  Harm  wood's  Case,  1  East, 
P.  C.  411;  Com.  v.  Kingsbury,  6  Mass.  106;  State  v.  Cooper,  13  N.  J. 
Law,  361,  25  Am.  Dec.  490;  People  v.  Bnino,  6  Park.  Cr.  R.  (N.  Y.)  657; 
Lambert  v.  People,  9  Cow.  (N.  Y.)  678;  People  v.  McKane,  7  Misc.  478, 
28  N.  Y.  Supp.  397;  People  v.  Thorn,  21  Misc.  130,  47  N.  Y.  Supp.  46; 
People  V.  Fish,  4  Park.  Cr.  R.  (N.  Y.)  206;  People  v.  Richards,  1  Mich. 
217;  Com.  v.  Blackburn,  1  Duv.  (Ky.)  4;  Johnson  v.  State,  26  N.  J.  Law, 
313;  Elsey  y.  State,  47  Ark.  572,  2  S.  W.  337;  State  v.  Hattabough,  66 
Ind.  223;  Wright  v.  State,  5  Ind.  527;  People  v.  Wicks,  11  App.  Div. 
539,  42  N.  Y.  Supp.  630;  U.  S.  v.  Gardner,  42  Fed.  829. 

The  common  law  rule  was  founded  on  the  difference  as  to  procedure 
between  felony  and  misdemeanor  cases,  misdemeanants  being  allowed 
many  privileges  in  making  their  defense,  such  as  full  privilege  oi 
counsel,  a  copy  of  the  indictment  and  a  special  Jury,  not  accorded  to 
felons.  Rex  v.  Westbeer,  1  Leach,  C.  C.  12,  2  Strange,  1133.  It  was 
considered  therefore  that  no  conviction  of  a  constituent  misdemeanor 
could  be  had  on  indictment  for  felony,  because  of  the  denial  of  privi- 
leges, and  no  conviction  of  misdemeanor  where  the  evidence  showed  a 
felony,  because  the  king  had  a  right  to  the  conviction  of  felony  with 
its  attendant  forfeiture.  Whence  arose  the  rule  that  where  a  misde- 
meanor was  a  constituent  part  of  a  felony,  as  where  an  assault  cul- 
minated in  murder  or  rape,  or  where  a  conspiracy  culminated  in  the 
felony  which  was  its  object,  the  misdemeanor  was  sunk  or  merged  in 
the  felony  which  alone  was  punishable.  Another  result  of  the  rule  was 
that  a  prior  conviction  or  acquittal  of  misdemeanor  could  not  be 
pleaded  in  bar  of  an  indictment  for  felony,  and  it  is  frequently  urged  as 
a  ground  for  discharge  on  indictment  for  misdemeanor  that  the  record 
of  conviction  would  be  no  bar  to  a  prosecution  for  the  felony.  On  the 
principle  of  cessat  rati  one  cessat  lex  it  would  seem  that  the  rule  of 
merger  might  well  be  abolished  as  it  has  been  practically  in  England 
and  many  states  by  statutes  abrogating  rules  of  procedure  founded 
upon  it  For  a  lucid  explanation  of  the  rule  and  its  present  status 
see  Qraff  y.  People,  208  111.  312,  320,  70  N.  E.  299. 
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and  rape  or  larceny,  robbery,  and  the  included  larceny,  rape 
and  murder,  arson  and  murder,  etc.*^  Kor  was  there  any 
merger  of  a  misdemeanor  in  a  misdemeanor,  as  of  an  attempt 
or  conspiracy  to  commit  a  misdemeanor  in  the  misdemeanor 
when  committed.*®  Neither  is  there  a  merger  when  the  misde- 
meanor and  felony  are  distinct  and  the  one  not  a  necessary  con- 
stituent of  the  other.*®* 

«7  People  T.  Bristol,  28  Mich.  118;  Hamilton  t.  State,  86  Ind.  280,  10 
A2n.  Rep.  22;  State  v.  Mayberry,  48  Me.  218.  238;  Graft  y.  People,  208 
111.  312,  70  N.  E.  299;  People  y.  Smith,  67  Barb.  (N.  Y.)  46. 

Statutory  felonies,  as  well  as  felonies  at  common  law,  are  within  this 
mle.  At  common  law,  an  assault  with  intent  to  rob  is  a  misdemeanor 
only,  and  robbery  is  a  felony.  At  common  law,  therefore,  an  assault 
with  intent  to  rob  merges  in  the  robbery  if  it  is  committed.  There  is 
no  merger,  howeyer,  if  an  assault  with  intent  to  rob  is  made  a  felony 
by  statute,  as  by  a  statute  making  it  punishable  by  imprisonment  in 
the  state  prison.    Hamilton  y.  State,  supra. 

«s.State  y.  Murphy,  6  Ala.  766,  41  Am.  Dec.  79;  Hamilton  y.  State,  36 
Ind.  280,  10  Am.  Rep.  22;  State  y.  Mayberry,  48  Me.  219;  State  y.  Mur- 
ray, 16  Me.  100;  People  y.  Mather,  4  Wend.  (N.  Y.)  229,  266,  21  Am. 
Dec  122,  Mikeirs  Cas.  886;  People  y.  Richards,  1  Mich.  216;  State  y. 
Setter,  67  Conn.  461,  18  Atl.  782;  Com.  y.  Blackburn,  1  Duy.  (Ky.)  4; 
Orr  y.  People,  63  lU.  App.  306;  Graft  y.  People,  208  111.  312,  70  N.  E.  299; 
V.  S.  y.  McDonald,  3  Dill.  643,  Fed.  Cas.  No.  16,670;  U.  S.  y.  Rindskopf, 
6  Biss.  269,  Fed.  Cas.  No.  16,166;  State  y.  Noyes,  26  Vt  416;  Berkowiti 
y.  U.  S.,  98  Fed.  462,  86  C.  C.  A.  879. 

If,  in  the  particular  Jurisdiction,  petit  larceny  is  a  misaemeanor  only, 
and  not  a  felony,  as  at  common  law,  a  conspiracy  to  commit  petit  lar- 
ceny does  not  merge  in  the  larceny.    Siate  y.  Setter,  supra. 

In  a  Massachusetts  case  (Com.  y.  Kingsbury,  6  Mass.  106),  Chief 
Justice  Parsons  said  that  a  conspiracy  to  commit  a  misdemeanor  merges 
in  the  misdemeanor,  but  this  was  mere  obiter  dictum,  and  is  not  sus- 
tained by  the  authorities.  See  People  y.  McKane,  7  Misc.  478,  28  N.  T. 
Supp.  397;  and  GrafT  y.  People,  supra. 

The  misdemeanor  merges  in  the  felony  only  when  both  are  committed 
in  the  same  state.  Regent  y.  People,  96  111.  App.  189.  Compare  Noyes 
y.  State,  41  N.  J.  Law  (12  Vroom)  418;  Thompson  y.  State,  106  Ala.  67, 
17  So.  612. 

48a  People  y.  Rathbun,  44  Misc.  88,  89  N.  Y.  Supp.  746;  People  y. 
Petersen,  60  App.  Diy.  118,  69  N.  Y.  Supp.  941;  Johnson  y.  State,  26  N. 
J.  Law  (2  Dutch.)  318;  State  y.  Pomeroy,  30  Or.  16,  46  Pac.  797;  State 
y.  Noyes,  25  Vt.  416. 
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Tlie  doctrine  of  merger  of  offenses  seems  to  have  been  repudi- 
ated in  England.^®  It  has  also  been  repudiated  in  some  of  our 
states,  and  in  others  the  courts  have  shown  a  strong  tendency  to 
reject  it.*^     In  some  states  it  has  been  abolished  by  statute." 

The  less  is  merged  in  the  greater  offense  only  when  they  result  from, 
the  same  act  or  continuing  transaction.  State  v.  Coppenburg,  2  Strob. 
(S.  C.)  273.  As  where  one  unlawfully  carries  a  dangerous  weapon 
and  commits  a  murderous  assault  with  it.  The  carrying  is  not  merged 
in  the  assault    State  v.  Livesay,  80  Mo.  App.  633. 

Contempt  of  court  is  not  merged  in  subornation  of  perjury.  Ricketts 
V.  State  (Tenn.)  77  S.  W.  1076: 

«•  In  Reg.  y.  Button,  3  Cox,  C.  C.  229,  11  Q.  B.  (Adol.  it  B.  N.  S.)  929» 
the  defendants  were  charged  with  conspiracy  to  commit  a  felony,  and 
the  evidence  tended  to  show  that  the  felony  was  in  tact  committed. 
Lord  Denman  sustained  the  prosecution  for  the  conspiracy.  "A  misde* 
meaner/'  he  said,  "which  is  a  part  of  a  felony,  may  be  prosecuted  as  A 
jnisdemeanor,  though  the  felony  has  been  completed."  And  again,  in 
Reg.  V.  Neale,  1  Den.  C.  C.  37,  a  conviction  for  carnal  knowledge  of  a 
young  girl,  which  was  a  mere  misdemeanor,  was  suatained,  though* the 
evidence  showed  a  rape. 

60  See  State  v.  Setter,  57  Conn.  461,  18  Atl.  782,  14  Am.  St.  Rep.  121; 
State  V.  Shepard,  7  Conn.  64;  State  v.  Vadnais,  21  Minn.  382;  Mitchell 
V.  State,  42  Ohio  St.  383;  Hunter  v.  Com.,  79  Pa.  603. 

Where  an  indictment  for  conspiracy  also  charges  an  overt  act,  but 
defendant  is  placed  on  trial  only  for  the  conspiracy,  there  is  no  merger. 
State  V.  Grant,  86  Iowa,  216,  63  N.  W.  120;  Graff  v.  People,  208  III.  812, 
70  N.  E.  299;  U.  S.  v.  Rindskopf,  6  Biss.  269,  Fed.  Cas.  No.  16,168. 

Where  the  offense  consists  of  a  series  of  acts,  and  a  part  of  them  con- 
stitute a  complete  misdemeanor,  there  is  no  merger.  Blkin  v.  People, 
24  How.  Pr.  (N.  Y.)  272. 

Bi  In  Michigan,  and  some  of  the  other  states,  there  is  a  statute  ex- 
pressly providing  that  if,  upon  the  trial  of  any  person  for  a  misde- 
meanor, the  facts  given  in  evidence  amount  in  law  to  a  felony,  he  shall 
not,  by  reason  thereof,  be  entitled  to  an  acquittal  of  the  misdemeanor. 
Under  such  a  statute,  a  misdemeanor  does  not  merge  In  a  felony.  Peo- 
ple V.  Arnold,  46  Mich.  268,  9  N.  W.  406. 

In  Massachusetts,  and  some  of  the  other  states,  it  Is  provided  that 
whenever  a  person  indicted  for  a  felony  shall  be  acquitted  of  part  of  the 
offense  charged,  and  convicted  of  the  residue,  he  shall  be  adjudged 
guilty  of  the  offense,  if  any,  which  shall  be  substantially  charged  by 
the  residue  of  such  indictment,  and  shall  be  sentenced  and  punished  ac- 
cordingly. Under  this  statute,  misdemeanors  do  not  merge  in  felonies. 
Herman  v.  People,  131  111.  694,  22  N.  B.  471;  Hill  v.  State,  63  Ga.  126; 
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tState  T.  Dowd,  19  Conn.  388;  Com.  y.  Goodhue,  2  Mete.  (43  Mass.)  193; 
GloYer  y.  Com.,  86  Va.  382, 10  S.  E.  420.  Thus,  one  may  be  conyicted  of 
conspiracy  to  commit  a  felony,  notwithstanding  actual  commission  of 
the  felony.  Com.  y.  Walker,  108  Mass.  309.  And  there  may  be  a  con- 
ylction  of  assault  and  battery  on  an  indictment  for  rape.  Com.  y. 
Drum,  19  Pick.  (Mass.)  479;  Com.  y.  Dean,  109  Mass.  349;  Stat^  y. 
Kyne»  86  Iowa,  616,  53  N.  W.  420;  People  y.  Abbott,  97  Mich.  484,  56 
N.  W.  862;  Com.  y.  Cooper,  15  Mass.  187;  State  y.  Johnson,  30  N.  J. 
Law  (1  Yroom)  185.  See,  also,  Gloyer  y.  Com.,  86  Va.  382,  10  S.  B. 
420,  Beale's  C^.  133. 

An  indictment  for  a  constituent  ofTense  is  supported  by  proof  of  the 
Including:  offense.  Com.  y.  Creadon,  162  Mass.  466,  38  N.  B.  1119;  Ck)m. 
T.  Burke,  14  Gray  (80  Mass.)  100;  State  y.  Kneeland,  90  Mo.  837,  2  S.  W. 
442;  State  T.  Vadnais,  21  Minn.  382;  Conu  y.  McPike,  3  Cush.  (57  l^ass.) 
181. 

C.  ft  M.  Crlxnes--a. 
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I.  NECEssmr  fob  Prohibition  by  Law,  99  M. 

II.  TbB  Common  Law,  99  10-31. 

JII.  The  Statutb  Law,  99  32-48. 

.IV.  EZPIBATIOir  AND  RSPEAL  OF  Lawb,  99  49-68« 

I.  Necessity  pob  PKOHiBmow  by  Law. 

7.  In  Gteneral. — ^To  be  a  crime,  an  act  must  be  prohibited  and 
made  punishable  by  law,  and  it  mnst  be  so,  both  at  the  time  it 
is  committed,  and  at  the  time  it  is  punished.^  This  prohibition 
is  either  by  (a)  the  common  or  unwritten  law,  or  (b)  by  stat- 
ute. 

8.  Abolition  of  the  Common  Law. 

As  we  shall  presently  see  at  some  length,  many  acts  are  ][>ro- 
hibited  and  punished  by  the  common  or  unwritten  law,  which 
.is  that  portion  of  the  municipal  law  which  does  not  rest  for 
its  authority  upon  any  express  legislative  enactment,  but  upon 
usage  or  custom.^  Or  it  may  be  punished  by  the  statute  law, 
or  express  legislative  enactments.*  Unless  prohibition  can  be 
found  in  one  or  the  other,  no  act  whatever,  however  atrocious, 
is  a  crime.* 

Murder,  rape,  and  robbery  are  most  grievous  crimes  by  the 
common  law,  and  were  punished  by  death,  but  they  would  not 

iCom.  T.  Marshall,  11  Pick.  (Mass.)  850,  22  Am.  Dec.  877,  Beale's 
Cas.  6. 

a  Post,  9  10  et  seQ. 

s  Post,  9  82  et  seq. 

4  Com.  V.  Marshall,  supra;  Rust  v.  State,  4  Ind.  528;  Smith  t.  State, 
12  Ohio  St  466,  80  Am.  Dec.  355;  Com.  v.  Orover,  16  Gray  (Mass.)  602; 
Ware  v.  Branch  Circ.  Judge,  75  Mich.  488,  42  N.  W.  997. 
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1)6  crimes  at  all  if  the  legislature  should  abolish  the  common 
law,  as  has  been  done  in  several  states,^  and  inadvertently  fail 
to  enact  a  statute  covering  such  acts,  or  enact  a  statute  unconsti- 
tutionally.  In  Ohio,  the  common  law  was  abolished,  in  so  far 
as  it  determines  what  acts  are  crimes,  and  the  legislature  un- 
dertook to  cover  the  whole  field  by  statute.  It  neglected,  how- 
ever, to  provide  for  the  puni«lunent  of  a  man  who  should  have 
carnal  knowledge  of  a  girl  imder  10  years  of  age  with  her  con- 
sent, and  when  such  an  act  was  committed  in  that  state  some 
years  ago,  the  court  had  to  hold  that  it  was  not  a  crime,  and 
could  not  be  punished.* 

9.  Repeal  of  Law  after  Oommission  of  Act. 

As  will  be  shown  in  a  subsequent  section,  an  act  committed 
while  a  law  is  in  force  prohibiting  and  punishing  it  cannot  be 
made  the  subject  of  a  criminal  prosecution  after  the  law  has 
been  repealed  without  a  saving  clause  as  to  acts  previously  com- 
mitted. The  law,  must  be  in  force  when  proceedings  are  taken 
to  punish  for  the  act>  as  well  as  when  the  act  is  committed^ 

11.  The  Common  Law. 

10.  Definition. — ^By  the  '* common  law"  is  meant  that  por- 
tion of  the  municipal  law  which  does  not  rest  for  its  authority 
upon  any  express  act  of  the  legislature,  but  is  founded  upon 
usage  and  custom.  It  is  called  the  unwritten  law,  in  contradis- 
tinction to  the  written  or  statute  law.* 

»  Post,  S  14. 

9  Smith  V.  State,  12  Ohio  St  466,  80  Am.  Dee.  855.  And  see  Mitchell 
T.  State,  42  Ohio  St  383;  Estes  v.  Carter,  10  Iowa,  400.  See,  also,  post, 
%  14. 

7  Com.  T.  Marshall,  11  Pick.  (Mass.)  350,  22  Am.  Dec.  377,  Beale'S 
Cas.  5;  Keller  y.  State,  12  Md.  322,  71  Am.  Dec.  596;  post,  S  52. 

8  2  Cent  Diet  A  Cyc.  p.  1133;  2  Johns.  Univ.  Cyc.  427.  "By  the  com- 
mon law  is  meant  those  maxims,  principles,  and  forms  of  judicial  pro- 
ceeding which  have  no  written  law  to  prescribe  or  warrant  them,  but 
which,  founded  on  the  laws  of  nature  and  the  dictates  of  reason,  have, 
by  usage  and  custom,  become  interwoven  with  the  written  laws,  and. 
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The  oommon  law  in  the  United  States  consists  of  the  common 
law  of  England  as  it  existed  at  the  time  the  colonists  emigrated 
and  settled  in  America^  in  so  far  as  tiiat  law  was  applicable  to 
their  new  conditions  and  surroundings,  and  except  in  so  far  as 
it  has  been  abolished  by  statute.  It  also  includes  some  Eng- 
lish statutes  enacted  before  that  time,  a  few  of  sudi  statutes 
enacted  afterwards,  but  before  the  Reyolation^  and  some  usages 
adopted  by  the  colonists. 

• 

11.  The  English  Oommon  Law, 

The  common  law  of  England,  otherwise  called  the  "unwrit- 
ten law," — the  lex  non  scripta, — ^ia  based  upon  the  immemorial 
usage  and  general  consent  of  the  people,  and  not  upon  legisla- 
tive enactment  From  the  earliest  times,  certain  rules  and 
principles  have  been  recognized  there,  and  applied  by  the  courts 
from  time  to  time  to  particular  cases^  as  thev  have  arisen. 
These  rules  and  principles  constitute  the  common  law  of  Eng- 
land. ^^The  authority  of  the  maxims  and  rules  ol  the  common 
law,*^  said  Blackstone,  "rests  entirely  upon  general  reception 
and  usage,  and  the  only  method  of  provii]^  that  this  or  that 
maxim  is  a  rule  of  the  common  law  is  by  showing  that  it  hath 
always  been  the  custom  to  observe  it'^ 

12.  The  Oommon  Law  in  the  United  States. 

(a)  Offenses  against  the  States. — The  common  law  in  the 
United  States  consists,  for  the  most  part,  of  the  common  law  of 
England,  except  in  so  far  as  it  has  been  abolished  by  statute; 
but  it  also  includes  other  laws.  When  our  ancestors  emigrated 
from  England,  they  brought  with  them  the  common  law  as  it 
then  existed,  except  such  parts  as  were  inapplicable  to  their  new 
state  and  condition.     This  became  the  common  or  unwritten 

by  Bucli  incorporation,  form  a  part  of  the  municipal  code  of  each  state 
or  nation  which  has  emerged  from  the  loose  and  erratic  habits  of 
savage  government"    State  v.  Lafferty,  Tappan  (Ohio)  113. 
9  1  Bl.  Conmi.  68.    See  6  Am.  ft  Eng.  Enc.  Law  (2d  Ed.)  270,  271. 
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low  of  the  colonies  settled  by  the  English,  and  continued  to  be 
a  pan  of  their  common  law  when  thejr  became  states.  It  is  still 
the  common  law  in  the  various  states,  except  in  so  far  as  it  has 
been  abolished  or  superseded  by  dtatute.^^     In  Massachusetts 

10  Com.  T.  Knowlton,  2  Mass.  530,  Beale's  Cas.  1;  Com.  T.  Chapman, 
13  Mete.  (Mass.)  68.  And  see  Com.  t.  York,  9  Mete  (Idass.)  98,  110; 
Com.  T.  Callaghan,  2  Va.  Cas.  460,  Beale's  Cas.  116;  Anderson  ▼.  Com., 
5  Rand.  (Va.)  627,  16  Am.  Dec.  770,  MikeU's  Cas.  64;  Com.  T.  Sharp- 
leas,  2  Serg.  ft  R.  (Pa.)  91,  Beale's  Cas.  113;  State  t.  Rollins,  8  N.  H. 
550,  559;  State  y.  Carver,  69  N.  H.  210,  39  Atl.  973;  State  y.  Danforth,  8 
Conn.  112,  114;  State  y.  Lafferty,  Tappan  (Ohio)  118;  Smith  y.  People, 
25  111.  17,  76  Am.  Dec.  780;  Walsh  y.  People,  65  111.  58,  16  Am.  Rep.  569, 
Beale's  Cas.  128;  State  y.  C^wood,  2  Stew.  (Ala.)  860;  Pierson  y.  State, 
12  Ala.  149;  Stout  y.  Keyes,  2  Doug.  (Mich.)  184;  Porter  y.  State,  Mart. 
A  Yerg.  (Tenn.)  226;  Fields  y.  State,  1  Yerg.  (Tenn.)  156;  Simpson  y. 
State,  5  Yerg.  (Tenn.)  856;  State  y.  Twogood,  7  Iowa,  852;  State  y. 
Buchanan,  5  Har.  ft  J.  (Md.)  817,  333,  9  Am.  Dec.  534,  Mikell's  Cas. 
358;  U.  S.  y.  Worrall,  2  Dall.  (Pa.)  384,  Mikell's  Cas.  1;  Guardians  of 
Poor  y.  Greene,  5  Binn.  (Pa.)  554,  Mikell's  Cas.  5;  State  y.  Pulle,  12 
Minn.  164  (Gil.  99),  Mikell's  Cas.  16;  Com.  y.  Corner,  2  Pears.  (Pa.) 
441,  Mikell's  Cas.  47;  Bloom  y.  Richards,  2  Ohio  St  387. 

In  Com.  y.  Chapman,  13  Mete.  (Mass.)  68,  69,  C!hief  Justice  Shaw 
said:  "To  a  yery  great  extent,  the  unwritten  law  constitutes  the  basis 
of  our  Jurisprudence,  and  furnishes  the  rules  by  which  public  and 
private  rights  are  established  and  secured,  the  social  relations  of  aU 
persons  regulated,  their  rights,  duties,  and  obligations  determined, 
and  all  yiolations  of  duty  redressed  and  punished.  Without  its  aid, 
the  written  law,  embracing  the  constitution  and  statute  laws,  would 
constitute  but  a  lame,  partial,  and  impracticable  system.  Even  in  many 
cases  where  statutes  haye  been  made  In  respect  to  particular  subjects, 
they  could  not  be  carried  into  effect,  and  must  remain  a  dead  letter, 
without  the  aid  of  the  common  law.  In  cases  of  murder  and  man- 
slaughter, the  statute  declares  the  punishment;  but  what  acts  shall  con- 
stitute murder,  what  manslaughter,  or  what  Justifiable  or  excusable 
homicide,  are  left  to  be  decided  by  the  rules  and  principles  of  the  com- 
mon law.  So,  if  an  act  is  made  criminal,  but  no  mode  of  prosecution  is 
directed,  or  no  punishment  proyided,  the  common  law  furnishes  its 
ready  aid,  prescribing  the  mode  of  prosecution  by  indictment,  the  com- 
mon-law punishment  of  fine  and  imprisonment.  Indeed,  it  seems  to 
be  too  obyious  to  require  argument,  that  without  the  common  law,  our 
legislation  and  Jurisprudence  would  be  impotent,  and  wholly  deficient 
in  completeness  and  symmetry,  as  a  system  of  municipal  law." 
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and  some  of  the  other  states  it  was  expressly  recognized  and 
adopted  by  the  constitution  or  by  statute.** 

Our  English  ancestors  also  brought  with  them  such  of  the 
English  statutes  as  had  been  enacted  and  were  in  force  at  the 
time  of  their  emigration,  and  were  applicable  to  their  new  con- 
dition, and  these  also  became  a  part  of  their  common  law,  with- 
out being  re-enacted.*^  Other  English  statutes,  enacted  after 
their  emigration,  and  before  the  Revolution,  in  amendment  or 
modification  of  the  common  law,  were  adopted  in  the  colonies 
by  general  consent,  and  thus  became  a  part  of  their  common 
law.** 

In  addition  to  these  sources  of  our  common  law,  some  usages 
growing  out  of  the  peculiar  situation  and  exigencies  of  the  colo- 
nists were  adopted  by  general  consent** 

No  part  of  the  common  law  of  England  was  adopted  or  is  in 
force  in  this  country  that  is  inapplicable  to  our  state  and  con- 
dition ;  and  as  the  condition  of  the  people  may  vary  in  the  dif- 
ferent states,  what  is  recognized  as  common  law  in  one  state 
may  not  be  so  recognized  in  another  ** 

11  See  Com.  y.  Chapman,  13  Mete.  (Mass.)  68;  Com.  v.  ChurchiU,  2 
Mete.  (Mass.)  118,  Beale's  Cas.  6;  Com.  y.  York,  9  Mete.  (Mass.)  93, 
110;  Stuart  y.  People,  4  lU.  395,  404;  Sana  y.  People,  8  111.  (9  Oilm.) 
327;  State  v.  Cawood,  2  Stew.  (Ala.)  360;  Dawson  v.  Coffman,  28  Ind. 
220;  State  v.  La  Forrest,  71  Vt.  311,  45  Atl.  225. 

12  Com.  y.  Chapman,  supra;  Com.  y.  Knowlton,  2  Mass.  530,  Beale's 
Cas.  1;  Com.  v.  Leach,  1  Mass.  59;  State  v.  Moore,  26  N.  H.  448,  455,  59 
Am.  Dec.  354;  State  y.  Rollins,  8  N.  H.  550,  559;  Sans  y.  People,  supra; 
Dawson  y.  Coffman,  supra.  See  Repuhlica  y.  Mesca,  1  Dall.  (Pa.)  73, 
Mikell's  Cas.  10,  where  the  statute  28  Edw.  Ill,  c.  13,  allowing  foreigners 
a  trial  per  medietatem  linguae  was  held  to  be  of  force  in  Pennsylyania. 

i>  Com.  y.  Chapman,  supra;  Com.  y.  Knowlton,  supra. 

Generally,  however,  statutes  passed  In  England  after  emigration  did 
not  become  a  part  of  our  common  law.  Com.  y.  Lodge,  2  Qrat  (Va.) 
580. 

14  Com.  y.  Chapman,  supra;  Com.  y.  Knowlton,  supra;  Guardians  of 
the  Poor  y.  Greene,  supra;  Com.  y.  Leach,  supra. 

16  People  y.  Randolph,  2  Park.  Cr.  R.  (N.  Y.)  174;  Williams  y. 
State,  14  Ohio,  222,  45  Am.  Dec.  536;  Stuart  y.  People,  4  111.  895,  404; 
Simpson  y.  State,  5  Yerg.  (Tenn.)  356;  U.  S.  y.  Worrall,  2  Dall.  (Pa.) 
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Loui&iana  and  Texas,  having  been  settled  respectively  by  the 
Treneh  and  Spanish,  were  originally  subject  to  the  civil  law, 
but  the  common  law  as  to  crimes  and  criminal  prosecutions  has 
been  adopted  by  statute  in  both  states  to  some  extent.^* 

(b)  Offenses  against  the  United  States. — The  federal  courts 
cannot  exercise  common-law  jurisdiction  in  criminal  cases^ 
Under  the  constitution  of  the  United  States,  they  can  exercise 
such  power  only  as  is  conferred  upon  them  by  congress.  There- 
fore, before  any  act  can  be  punished  as  a  crime  against  the 
United  States,  congress  must  make  it  a  crime,  affix  a  punish- 
ment, and  declare  the  court  which  shall  have  jurisdiction  of  the 
offense.^  ^     Congress  has  passed  statutes  making  many   acts 

3S4,  MikeU's  Caa.  1;  Guardians  of  Poor  y.  Greene,  5  Binn.  (Pa.)  664, 
Mlkeirs  Caa.  6. 

Ab  to  misdemeanors  the  common  law  punishments  were  not  brought 
oyer  by  the  first  settlers  of  Pennsylyania,  though  the  law  as  to  felonies 
was.  See  James  y.  Com.,  12  Serg.  4b  R.  (Pa.)  220,  MikeU's  Cas.  7, 
where  a  sentence  to  the  ducking  stool  was  held  unauthorized. 

i«  See  State  y.  McCoy,  S  Rob.  (La.)  646,  41  Am.  Dec  301;  Grinder  y. 
State,  2  Tex.  339. 

In  Louisiana,  the  act  of  1806,  for  the  punishment  of  crimes,  defined 
many  offenses,  but,  in  the  case  of  a  number  of  the  more  familiar  crimes, 
Buch  as  murder,  rape,  robbery,  etc.,  simply  described  them  by  name, 
without  further  definition;  and  section  33  of  the  act  provided  that  the 
crimes  "hereinbefore  named"  should  be  "taken,  intended,  and  con- 
strued according  to  the  common  law  of  England."  The  present 
statute  leaves  out  the  words  first  quoted,  and  declares:  "All  crimes, 
offenses,  and  misdemeanors  shall  be  taken,  intended,  and  construed  ac* 
cording  to  and  in  conformity  with  the  common  law  of  England,"  etx:. 
It  fias  been  held  that  this  does  not  adopt  the  common  law,  so  as  to 
punish  in  Louisiana  all  the  crimes  known  to  the  common  law,  but 
merely  adopted  the  common-law  definitions  of  those  offenses  declared  to 
be  crimes  by  the  act  of  1806.  State  y.  Smith,  30  La.  Ann.  846;  State  y. 
Depass,  31-  La.  Ann.  487;  State  y.  Gaster,  46  La.  Ann.  636,  12  So.  739. 
Bzcept  to  this  extent,  there  can  be  no  crime  in  Louisiana  which  is  not 
defined  and  denounced  by  statute.  Except  as  to  the  crimes  denounced 
by  name  in  the  act  of  1806,  and  which  are  to  be  taken  according  to  the 
common-law  definitions,  the  legislature  must  deihie  crimes.  State  y. 
Gaster,  46  La.  Ann.  636,  12  So.  739. 

17  This  was  settled  in  1812  in  U.  S.  y.  Hudson,  7  Cranch  (U.  S.)  32, 
Beale's  Cas.  8;  and  it  was  held  in  that  case  that  for  this  reason  the 
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crimes,  and  conferring  jurisdiction  of  them  upon  the  federal 
courts.  In  many  instances  it  has  merely  designated  the  offenses 
by  their  common-law  name,  as  "murder,"  "manslaughter," 
"robbery,"  etc  In  such  cases  we  must  look  to  the  common  law 
for  the  definition  of  the  offense.^®  The  offense,  however,  is 
purely  a  statutory  one. 

(c)  Offenses  in  the  District  of  Columbia. — The  conmion  law 
of  Maryland,  as  it  existed  at  the  time  the  territory  embraced  in 
the  District  of  Columbia  was  ceded  by  that  state  to  the  United 
States,  and  the  statutes  in  force  at  that  time,  continued  in  force 
in  the  District  when  it  was  created  by  congress,  and  are  now 
in  force  there  except  in  so  far  as  they  have  been  changred  by  act 
of  congress.^® 

13.  How  the  Common  Law  is  Evidenced  and  Determined. 

For  the  most  part,  the  common  law  is  in  fact  unwritten  law, 
— ^usage  and  tradition, — but  there  is  abundant  evidence  of  it  in 
the  reports  of  decisions,  and  in  the  writings  of  recognized  au- 
thorities, like  Coke,  Hale,  Hawkins,  Foster,  East,  and  others. 
The  judges  determine  from  such  sources  what  the  law  is.  What 
this  law  is,  said  Blackstone,  is  to  be  determined  'T>y  the  judges 
in  the  several  courts  of  justice.  They  are  the  depositaries  of  the 
laws,  the  living  oracles,  who  must  decide  in  all  cases  of  doubt, 
and  who  are  bound  by  oath  to  decide  according  to  the  law  of 
the  land.  The  knowledge  of  that  law  is  derived  from  experi- 
ence and  study,  ♦  ♦  *  and  from  being  long  personally 
accustomed  to  the  judicial  decisions  of  their  predecessors.*'^® 

circuit  court  of  the  United  States  for  the  district  of  Connecticut  could 
not  take  Jurisdiction  of  an  Indictment  for  a  Uhel  on  the  president  and 
congress-  See,  also,  U.  S.  v,  Eaton,  144  U.  8.  677;  U.  S.  v.  Worrall,  2 
Dall.  (Pa.)  384,  Mikell's  Cas.  1;  U.  S.  y.  Coolidge.  1  Wheat  (U.  S.) 
415;  Barclay  v.  U.  S..  11  Okl.  503,  69  Pac.  798. 

18  In  re  Greene,  52  Fed.  104;  U.  S.  v.  Coppersmith,  4  Fed.  198. 

i»  Pollard  V.  Lyon.  91  U.  S.  225,  238;  U.  8.  v.  8imms,  1  Cranch  (U.  S.) 
252;  Kendall  y.  U.  S.,  12  Pet.  (U.  8.)  613;  State  y.  Cummings,  33  Conn. 
260,  89  Am.  Dec.  208. 

20  1  Bl.  Comm.  69. 
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*r[n  coming  to  such  decision,"  said  Chief  Justice  Shaw,  "judges 
aie  bound  to  resort  to  the  best  sources  of  instruction,  such  as 
the  records  of  courts  of  justice,  well-authenticated  histories  of 
trials,  and  books  of  reports,  digests,  and  brief  statements  of  such 
decisions,  prepared  by  suitable  persons,  and  the  treatises  of 
sages  of  the  profession,  whose  works  have  an  established  reputa- 
tion for  correctness,"^* 

In  other  words,  it  is  the  duty  of  the  courts  to  determine  what 
the  established  rules  and  customs  of  the  common  law  are,  and 
then  to  apply  them  to  the  facts  of  the  particular  case  that  may 
be  before  them  for  decision.  It  is  not  necessary  that  they  shall 
be  able  to  point  to  a  decided  case  exactly  similar  in  its  facts.  It 
is  sufficient  if  the  facts  bring  the  case  within  established  prin- 
ciples- "Acts  deemed  to  be  injurious  to  the  public  have,  in 
some  instances,  been  held  to  be  misdemeanors,  because  it  ap- 
peared to  the  court,  before  which  they  were  tried,  that  there 
was  an  analogy  between  such  acts  and  others  which  had  been 
held  to  be  misdemeanors,  although  such  first-mentioned  acts 
were  not  forbidden  by  any  express  law,  and  although  no  prec- 
edent exactly  applied  to  them."^^ 

21  Com.  T.  Chapman,  13  Mete.  (Mass.)  68.  And  see  Anderson  v.  Com., 
5  Rand.  (Va.)  627,  16  Am.  Dec.  776,  MikeU's  Caa.  64. 

ssSteph.  Dig.  Crlm.  Law,  art.  160.  And  see  Com.  y.  York,  9  Mete 
(Mass.)  93,  110;  Com.  y.  Callaghan,  2  Va.  Cas.  460,  4G2,  Beale's  Cas. 
116;  Walsh  t.  People,  65  111.  58,  16  Am.  Rep.  569,  Beale's  Cas.  128; 
Com.  y.  Sharpless,  2  Serg.  ft  R.  (Pa.)  91,  Beale's  Cas.  113;  State  y. 
Buchanan,  5  Har.  ft  J.  (Md.)  317,  333,  Mikell's  Cas.  358. 

''It  is  Impossible  to  find  precedents  for  all  offenses.  The  malicious 
Ingenuity  of  mankind  is  constantly  producing  new  inventions  in  the 
art  of  disturbing  their  neighbors.  To  this  invention  must  be  opposed 
general  principles,  calculated  to  meet  and  punish  them."  Com.  v.  Tay- 
lor,' 5  Binn.  (Pa.)  277. 

In  the  introduction  to  Stephen's  Digest  of  the  Criminal  Law  (rage 
YIII.)  it  is  said:  "It  is  not  till  a  very  late  stage  in  its  history  that 
law  is  regarded  as  a  series  of  commands  issued  by  the  sovereign  power 
of  the  state.  Indeed,  even  in  our  own  time  and  country,  that  concep- 
tion of  It  is  gaining  ground  very  slowly.  An  earlier,  and,  to  some 
extent,  a  still  prevailing,  view  of  it  is  that  it  is  more  like  an  art  or 
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14.  Abolition  of  the  Common  Law. 

In  some  states,  the  common  law,  in  so  far  as  it  punislies  of- 
fenses, has  been  altogether  abolished,  while  in  all  states  it  has 
been  to  some  extent  abrogated  or  superseded  by  statute.*^  The 
question,  what  constitutes  an  implied  repeal  of  the  common  law, 
will  be  considered. in  another  section.** 

In  Ohio,  no  act,  however  atrocious, — even  sodomy, — can  be 
punished  criminally  except  in  pursuance  of  a  statute.** 

In  Iowa,  Kansas,  Michigan,  iN'ebraska,  and  Oregon,  the  prin- 
ciples of  the  common  law  are  recognized  for  the  purpose  of  con- 
struing a  statute  punishing  a  crime,  and  merely  describing  it 
by  a  name  known  to  the  common  law,  as  murder,  robbery,  as- 
sault and  battery,  etc.,**  but  no  act  is  punishable  as  a  crime  un- 
less it  is  made  so  by  statute.** 

science,  the  principles  of  which  are  at  first  enunciated  vaguely,  and 
are  gradually  reduced  to  precision  by  their  application  to  particular 
circumstances.  Somehow,  no  one  can  say  precisely  how,  •  •  • 
certain  principles  came  to  be  accepted  as  the  law  of  the  land.  The 
Judges  held  themselves  bound  to  decide  the  cases  which  came  before 
them  according  to  those  principles,  and,  as  new  combinations  ot  cir- 
cumstances threw  light  on  the  way  in  which  they  operated,  the. prin- 
ciples were^  In  some  cases,  more  and  more  fully  developed  and  quali- 
fied, and,  in  others,  evaded  or  practically  set  at  naught  and  repealed. 
Thus,  in  order  to  ascertain  what  the  principle  is  at  any  given  moment, 
it  is  necessary  to  compare  together  a  number  of  decided  cases,  and  to 
deduce  from  them  the  principles  which  they  establish." 

22a  In  Minnesota  the  code  itself  abolishes  all  common  law  crimes. 
State  V.  Shaw,  39  Minn.  153,  39  N.  W.  305. 

28  Post,  §  51. 

24  Smith  V.  State,  12  Ohio  St.  466,  80  Am.  Dec.  355;  Allen  v.  State, 
10  Ohio  St.  287;  Mitchell  v.  State,  42  Ohio  St.  383;  Johnson  v.  State,  66 
Ohio  St  59,  63  N.  E.  607,  90  Am.  St.  Rep.  564;  State  v.  Lafferty,  Tap- 
pan  (Ohio)  113,  to  the  contrary,  is  overruled.  See  Mitchell  v.  State, 
supra. 

26  state  V.  Twogood,  7  Iowa,  252;  State  v.  Young,  55  Kan.  349,  40  Pac. 
659;  In  re  Lamphere,  61  Mich.  105.  27  N.  W.  882;  In  re  Lambrecht 
(Mich.)  100  N.  W.  606;  State  v.  De  Wolfe  (Neb.)  98  N.  W.  746;  State 
V.  Gaunt,  13  Or.  115,  9  Pac.  55. 

20E6tes  V.  Carter,  10  Iowa,  400;  State  v.  Young,  supra;  In  re  Lam- 
phere,  supra;  In  re  Lambrecht,  supra;  State  v.  De  Wolfe,  supra;  State 
V.  Gaunt,  supra. 
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In  Indiana,  it  is  expressly  declared  by  statute  that  crimes 
and  misdemeanors  ^'shall  be  defined/'  and  '^tbe  punishment 
therefor  fixed,"  by  statute,  and  not  otherwise.     No  act  is  a 
crime  unless  it  is  made  so  by  statute.^^     But  it  has  been  held 
that  this  provision  -does  not  prevent  the  legislature,  in  punish- 
ing an  act  which  was  an  offense  at  common  law,  from  describ- 
ing it  by  merely  giving  its  common-law  name.     The  common 
law  mav  then  be  looked  to  in  order  to  ascertain  what  acts  are 
necessarv  to  constitute  the  crime^^* 

In  Texas  it  was  formerly  provided  that  no  person  should  be 
punished  for  any  act  or  omission,  as  a  penal  offense,  unless  the 
same  should  be  "expressly  defined"  by  statute,^  and  it  was  held 
necessary,  not  only  to  declare  an  act  punishable  by  statute,  but 
also  to  expressly  define  the  offense.  To  prescribe  a  punishment 
for  an  offense  without  defining  it  further  than  by  giving  it  a 
common-law  name  was  not  enough.***  The  present  statute  is 
different.  It  provides  that  no  person  shall  be  punished  for 
any  act  or  omission  unless  the  same  "is  made  a  penal  offense," 
and  a  penalty  is  affixed  by  statute.'*  Under  this  provision  it  is 
no  longer  necessary  that  offenses  shall  be  defined  further  than 
by  using  a  name  known  to  the  common  law.*^ 

In  Louisiana,  with  some  exceptions,  no  act  is  a  crime  unless 
defined  by  statute." 

In  most  states,  the  common  law,  in  so  far  as  it  punishes 
crimes,  has  not  been  altogether  abolished.  It  has  been  to  some 
extent  repealed  or  superseded  by  statute,'*  but  where  there  has 

s7  Steptaens  ▼.  State,  107  Ind.  186,  8  N.  E.  94;  Jones  ▼.  State,  69  Ind. 
229. 

28  Ledgerwood  v.  State,  134  Ind.  81,  83  N.  E.  681;  State  ▼.  Berdetta, 
73  Ind.  186,  38  Am.  Rep.  117. 

^Pasch.  Dig.  art.  1606. 

M  State  V.  Foster,  31  Tex.  678;  Wolff  ▼.  State,  6  Tex.  App.  196. 

SI  Pen.  Code,  art.  3. 

s2Ex  parte  Bergen,  14  Tex.  App.  62;  Prindle  y.  State,  31  Tex.  Cr.  R. 
661,  21  S.  W.  360,  37  Am.  St  Rep.  833. 

M  Ante,  9  12,  note  16. 

s«Ante,  {  12;  post,  8  61. 
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been  no  express  repeal,  an  act  which  was  an  offense  at  common 
law,  and  which  is  not  covered  by  any  statute,  may  still  be  pun- 
ished as  a  common-law  crime.**^ 

16.  Acts  and  Omissions  Prohibited  and  Punished  at  Common 
Law — ^In  OeneraL 

It  may  be  laid  down,  as  a  general  rule  of  the  common  law, 
that  any  act,  or  any  omission  of  a  legal  duty,  that  injures  or 
tends  to  injure  the  community  at  large  to  such  an  extent  that 
public  policy  requires  the  state  to  interfere  and  punish  the 
wrongdoer  is  a  crime,  and  renders  the  wrongdoer  liable  to  in- 
dictment.'^ But  an  act  which  injures  a  single  individual  only, 
or  a  few  individuals,  and  does  not  injure  or  threaten  the  other 
members  of  the  community  to  such  an  extent  as  to  require  in- 
terference and  punishment  by  the  state,  ia  a  mere  private  wrong, 
and  must  be  left  to  be  redressed  in  a  civil  action  by  the  party  or 

»  See  State  v.  PuIIe,  12  Minn.  164,  MlkeU's  Cas.  16  (oTerniUng  the 
dictum  to  the  contrary  In  Benson  v.  State,  5  Minn.  19) ;  Smith  y.  Peo- 
ple, 25  111.  17,  76  Am.  Dec.  780,  Beale'8  Cas.  811;  Johnson  v.  People, 
22  111.  314;  People  v.  Crowley,  23  Hun  (N.  Y.)  412;  Com.  v.  McHale,  97 
Pa.  397,  39  Am.  Rep.  808,  MikeU's  Cas.  27;  post,  §  61. 

80  In  the  case  of  Com.  v.  McHale,  97  Pa.  397,  39  Am.  Rep.  808,  Mikell's 
Cas.  27,  where  fraud  in  an  election  of  public  officers  was  held  a  mis- 
demeanor at  common  law,  it  was  said:  "V^e  are  of  opinion  that  all 
such  crimes  (acts)  as  especially  affect  the  public  society  are  indictable 
at  common  law.  The  test  is  not  whether  precedents  can  be  found  in 
the  books,  but  whether  they  injuriously  affect  the  public  policy  and 
economy."  See,  also,  Walsh  v.  People,  65  111.  58,  16  Am.  Rep.  569, 
Beale's  Cas.  128. 

"Whatever  acts  are  wicked  and  immoral  in  themselves,  and  directly 
tend  to  injure  the  community,  are  crimes  against  the  community,  which 
not  only  may,  but  must,  be  repressed  and  punished,  or  government  and 
social  order  cannot  be  preserved.  It  is  this  salutary  principle  of  the 
common  law  which  spreads  its  shield  over  society,  to  protect  it  from 
the  incessant  activity  and  novel  inventions  of  the  profligate  and  un- 
principled,— inventions  which  the  most  perfect  legislation  could  not  al- 
ways see  and  guard  against."    State  v.  Lafferty,  Tappan  (Ohio)  113. 

By  the  common  law,  all  immoral  acts,  which  tend  to  the  prejudice 
of  the  community,  are  offenses,  and  punishable  by  courts  of  justice. 
State  V.  Doud,  7  Conn.  385,  Mikell's  Cas.  32. 
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parties   injured.*'^     This  principle  has  been   applied  by   the 
courts  again  and  again  to  the  facts  of  particular  cases,  and  in 
this  way  narrower  and  more  definite  rules  have  become  estab- 
lished.    These  rules  are  sufiicient  to  cover  almost  any  fact  or 
combination  of  f acts,  and  therefore  it  is  seldom  necessary  to  ap- 
ply the  broader  principle.     Illustrations  of  its  application,  and 
the  narrower  principles  that  have  sprung  from  it,  will  appear 
in  the  following  sections. 

16.  Frauds  in  OeneraL 

If  a  man  fraudulently  takes  and  carries  away  another's  goods 
without  his  consent,  with  intent  to  steal  them,  he  is  guilty  of 
larceny  at  common  law, — a  felony  ;**  and  if  a  man  defrauds  an- 
other of  his  money  or  property  by  the  use  of  false  weights, 
measures,  or  tokens  of  a  publio  nature,  against  which  common 
prudence  cannot  guard,  he  is  guilty  of  a  cheat  and  misdemeanor 
at  common  law;^^  and  if  he  joins  another  in  a  conspiracy  to  de- 
fraud, he  is  guilty  of  a  misdemeanor.^^  It  was  considered  by 
the  common  law  that  ordinary  care  and  prudence  could  not 
guard  against  these  acts,  and  that  the  whole  community  wa& 
threatened  to  such  an  extent  that  the  state  should  interfere  for 
its  protection,  and  therefore  these  frauds  were  held  to  be  crimes. 
They  have  been  so  regarded  from  tlie  earliest  times. 

On  the  other  hand,  the  common  law  considered  that  common 
prudence  could  sufficiently  guard  against  cheating  by  mere 
false  representations  or  lies,  without  the  use  of  false  measures, 
weights,  or  tokens,  and  without  conspiracy,  and  such  cheats 
were  held  not  to  be  crimes,  but  mere  private  wrongs.  Such  is 
the  case  at  common  law  when  a  man  sells  an  unsound  horse  on 
a  false  and  fraudulent  representation  that  it  is  sound,  or  sells 

91  Hex  v.  TVheatly,  2  Burrow,  1125,  1  W.  Bl.  278,  Beale*8  Gas.  97; 
Kilpatrlck  v.  People,  6  Denlo  (N.  T.)  277;  Com.  y.  Webb,  6  Rand. 
(Va.)  726. 

•8  Post,  8  308  et  seq. 

—  Reg.  y.  Mackarty,  2  Ld.  Raym.  1179;  post,  §  860  et  seq. 

^•Reg.  y.  Mackarty,  supra;  Com.  y.  Warren,  6  Mass.  74;  post,  §  144. 
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and  agrees  to  deliver  a  certain  quantity  of  liquor,  and  fraudu- 
lently delivers  a  less  quantity  as  and  for  the  quantity  agreed 
upon,  using  no  false  measures.**  The  same  is  true  of  fraudu- 
lent breach  of  trust  and  confidence,  as  in  cases  of  embezzlement 
This  is  not  a  crime  at  common  law.** 

Fraud  in  an  election  of  public  officers  directly  affects  tho 
public  at  large,  and  is  a  misdemeanor  at  common  law.*' 

17.  Trespasses  in  General. 

If  a  trespass  does  not  injure  or  threaten  to  injure  the  public 
to  such  an  extent  that  public  policy  requires  the  state  to  inter- 
fere, it  is  a  mere  private  wrong,  and  not  a  crime.  For  this 
reason  it  has  been  held  that  it  is  not  a  ctime  to  break  the  win- 
dows of  a  house,  though  it  be  done  willfully  and  maliciously,  if 
it  be  not  done  at  night,  nor  in  a  secret  manner,  nor  in  such  a 
way  as  to  disturb  the  public  peace.**  The  same  is  true  of  a  bare 
trespass  upon  land  or  goods,  not  accompanied  by  actual  force 
or  threatened  violence,  so  as  to  amount  to  a  breach  of  the 
peace.** 

«i  Rex  y.  Wheatly,  2  Burrow,  1125, 1  W.  Bl.  273,  Beale's  Gas.  97;  Com. 
v.  Warren,  6  Mass.  74;  People  v.  Garnett,  35  Gal.  470,  95  Am.  Dec.  125; 
People  v.  Miller,  14  Johns.  (N.  Y.)  871;  People  v.  Babcock,  7  Johns. 
(N.  Y.)  201;  Middleton  v.  State,  Dudley  (S.  G.)  275,  Mlkell's  Gas.  57; 
post,  §  351. 

In  a  case  involving  the  facts  last  mentioned  in  the  text,  Lord  Mans- 
field said:  "That  the  fact  here  charged  should  not  be  considered  as 
an  indictable  offense,  but  left  to  a  civil  remedy  by  an  action,  is  reason- 
able and  right,  in  the  nature  of  the  thing,  because  it  is  only  an  incou' 
vcnience  and  injury  to  a  private  person,  arising  from  that  private  per- 
son's own  negligence  and  carelessness  is  not  measuring  the  liquor, 
upon  receiving  it,  to  see  whether  it  held  out  the  Just  measure  or  not 
The  offense  that  is  indictable  must  be  such  a  one  as  aftects  the  public." 
Rex  V.  Wheatly,  supra.    See  post,  9  351. 

«2  Post,  8  341  et  seq. 

«>Gom.  V.  McHale,  97  Pa.  397,  89  Am.  Rep.  808,  Mlkell's  Gaa  27; 
post,  §  444. 

44Kilpatrick  v.  People,  5  Denio  (N.  Y.)  277;  post,  8  418. 

«Rex  V.  Storr,  3  Burrow,  1698;  Rex  v.  Blake,  3  Burrow,  1781;  Gom. 
Y.  Edwards,  1  Ashm.  (Pa.)  46;  post,  8  418. 
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It  is  otlaerwise,  however,  when  a  trespass  is  committed  under 
ench  circxunstanccs  as  to  threaten  or  injure  the  whole  commu- 
nity. Murder,  njanslaughter,  rape,  robbery,  burglary,  and  ar- 
son are  all  trespasses  against  the  person  or  property,  and  they 
are  all  felonies  at  common  law.**  It  is  clear  that,  if  such  acts 
are  not  punished  by  the  state,  the  security  of  the  whole  commu- 
nity is  affected:  and  so  it  is  of  many  less  grievous  trespasses. 
Any  trespass  that  constitutes  a  breach  of  the  public  peace  and 
order,  or  that  threatens  a  breach  of  the  public  peace  and  order, 
is  a  crime  at  common  law.  Thus  it  is  a  misdemeanor  at  com- 
mon law  to  conmiit  a  trespass  on  real  property,  if  it  is  commit- 
ted under  such  circumstances  as  to  constitute  or  cause  a  breach 
of  the  peace.*^  And  it  has  been  held  a  misdemeanor,  and  not 
merely  a  private  wrong,  to  destroy  another's  property  malicious- 
ly, and  in  a  secret  manner,**  or  to  maliciously  and  wantonly 
kill  or  maim  a  domestic  animal,**  for  these  acts  have  a  direct 
tendency  to  provoke  violent  retaliation!  and  therefore  to  cause 
breaches  of  the  peace.** 

18.  Nuiaanoes  in  Ctoneral. 

The  same  distinction  exists  as  to  nuisances.  A  nuisance 
which  affects  the  health  or  comfort  of  a  particular  individual 
only,  or  of  a  few  individuals,  is  a  mere  private  nuisance,  to  be 
redressed  or  abated  by  a  civil  action  ;*^  but  if  it  affects  the  health 
or  comfort  of  the  entire  neighborhood,  or  the  passers-by  on  a 
public  highway,  it  is.  a  common  or  public  nuisance,  and  a 
crime.**     Thus,  it  is  a  misdemeanor  at  common  law  to  sell  un- 

«•  See  these  specific  crimes,  post  98  197  et  seq.,  803  et  seq.,  400  et  seq. 

4TCk>m.  V.  Taylor,  5  Binn.  (Pa.)  277,  Mikell's  Cas.  44;  Rex  v.  Hood, 
Sayer,  161;  post,  9  418. 

«8l.oomi8  V.  Edgerton,  19  Wend.  (N.  T.)  419;  post,  fi  418. 

«»Reapublica  v.  Teischer,  1  Dall.  (Pa.)  886;  People  v.  Smith,  6  Cow. 
(N.  Y.)  268;  Stete  v.  Briggs,  1  Aik.  (Vt.)  226;  Com.  v.  Cramer,  2  Pears. 
(Pa.)  441,  Mikell's  Cas.  47;  post,  8  388. 

so  As  to'  breaches  of  the  peace,  see  post,  8  417  et  seq. 

SI  Com.  Y.  Webb,  6  Rand.  (Va.)  726;  post,  8  446  et  seq. 

S3  Rex  y.  Burnett,  4  Maule  ft  8.  272;  post,  8  446  et  seq. 
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wholesome  provisions,*^  or  to  obstruct  a  public  street  or  high- 
way by  collecting  a  crowd,  or  otherwise.*^  Many  other  illus- 
trations of  the  ditstinetion  will  be  found  in  a  subsequent  chap- 
ter." 

19.  Particular  Crimes  and  Their  Classification— In  OeneraL 

The  particular  crimes  prohibited  and  punished  at  common 
law,  as  well  as  the  more  important  statutory  crimes,  will  be 
treated  and  explained  in  subsequent  chapters.  It  is  proposed 
to  show  here  only  in  a  general  way  what  crimes  were  punished 
by  the  common  law.  Following  in  a  general  way,  though  with 
some  change,  Blackstone's  arrangement,  common-law  crimes,  in- 
cluding both  felonies  and  misdemeanors,  may  be  classified  as 
follows : 

1.  Offenses  especially  affecting  individuals,  among  which  are 
included  (1)  offenses  against  the  persons  of  individuals,  (2) 
offenses  against  their  property,  and  (3)  offenses  against  their 
habitations. 

2.  Offenses  especially  affecting  the  commonwealth,  among 
which  are  included  (1)  offenses  against  public  justice,  (2)  of- 
fenses against  the  public  peace,  (3)  offenses  against  the  public 
trade,  (4)  offenses  against  the  public  health  and  comfort,  and 
(5)  offenses  against  the  public  morals  and  sense  of  decency. 

3.  Offenses  especially  affecting  the  king,  or  the  state,  and  the 
government,  the  most  important  of  which  is  treason. 

4.  Offenses  more  immediately  offending  God  and  religion, 
among  which  Blackstone  included  (1)  apostacy,  (2)  heresy, 
(3)  offenses  against  the  established  church,  (4)  blasphemy,  (5) 
profane  swearing  and  cursing,  (6)  witchcraft,  (7)  religious 
impostures,  (8)  simony,  (9)  Sabbath  breaking,  (10)  drunken- 
ness, and  (11)  lewdness. 

5.  Offenses  against  the  law  of  nations,  among  which  are  {1) 

B>  State  v.  Lafferty,  Tappan  (Ohio)  113. 
8*  Barker  v.  Com.,  19  Pa.  412. 
0s  Post,  8§  445-456. 
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'violation  of  safe  conducta,  (2)  infringement  of  tlie  riglits  <A 
ambassadtaB,  and  (3)  piracy. 


20.  Offexuiea  againat  the  Persona  of 

The  following  offenses,  called  offenses  against  the  person,  he- 
canse  they  especially  affect  the  persons  of  particular  individ- 
uals, are  either  felonies  or  misdemeanors  at  common  law: 

1.  Murder,  or  the  killing  of  a  human  being  with  malice 
aforethought,**  is  a  felony. 

2.  Manslaughter,  or  the  killing  of  a  human  being  without 
malice  aforethought,  but  without  justification  or  exeuse,'^^  is 
also  a  felony. 

8.  MayJ^m,  or  the  depriving  another  of  the  use  of  such  of 
his  members  as  may  render  him  the  less  able,  in  fighting,  either 
to  defend  himself,  or  to  annoy  his  adversary,'®  is  either  a  felony 
or  a  misdemeanor.     As  to  which,  there  is  some  doubt. 

4.  Abortion,  or  unlawfully  causing  the  premature  delivery  of 
a  child  after  it  has  quickened,  so  that  it  is  bom  dead,'*  is  a  mis- 
demeanor. 

5.  Rape,  or  unlav^ful  carnal  knowledge  of  a  woman  by  force, 
and  against  her  will,'^  is  a  felony. 

6.  Sodomy,  or  buggery,  the  crime  against  nature,'^  is  also  a 
felony. 

7.  Assatdi  and  battery. — An  assault  is  a  mere  offer  or  at- 
tempt to  inflict  corporal  injury  upon  another,  accompanied  by 
circumstances  which  indicate  an  intent,  coupled  with  apparent 
present  ability,  to  do  actual  violence.  If  injury  is  actually 
inflicted,  there  is  a  battery, — ^both  assault  and  battery.'*  As- 
'Saiilt  with  intent  to  kill,  or  to  rape,  or  to  rob,  etc.,  are  called  ag- 

• 

5«4  61.  Ck)mm.  195;  post,  fi  238  et  seq. 

•T  4  Bl.  Comm.  191 ;  post,  9  265  et  seq. 

•8  4  Bl.  Comm.  205;  post,  8  221  et  seq. 

B»  Post,  9  289  et  seq. 

•0  4  Bl.  Comm.  210;  post,  9  293  et  seq. 

»  4  61.  Comm.  215;  post,  9  461. 

•3  See  4  61.  Comm.  216;  po8t/9  197. 
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gravated  assaults,  and  are  punished  more  severely  than  simple 
assault.®'  Assaults  and  assault  and  battery  are  misdemeanors 
at  common  law. 

8.  False  imprisonment,  or  unlawfully  depriving  another  of 
his  personal  liberty,®^  is  a  common-law  misdemeanor. 

9.  Kidnapping,  or  the  forcible  abduction  or  stealing  away  of 
a  man,  woman,  or  child  from  their  own  country,  and  sending 
them  into  another,®^  is  a  misdemeanor. 

The  above  are  the  offenses  against  the  persons  of  individuals 
which  were  known  to  the  common  law.  They  are  still  offenses, 
except  in  so  far  as  the  common  law  has  been  abrogated  or  su- 
perseded by  statute.  There  are  other  offenses  against  the  per- 
son which  have  been  created  by  statute,  both  in  England  and 
in  this  country,  and  to  which  attention  will  be  called  in  an- 
otlier  chapter. 

21.  Offenses  against  the  Property  of  Individuals. 

The  following  offenses  against  the  property  of  individuals  are 
punished  by  the  common  law.  Some  are  felonies,  while  others 
are  merely  misdemeanors.  They  are  classed  as  offenses  against 
property,  because  they  immediately  affect  the  properly  of  par- 
ticular individuals. 

1.  Larceny, — This  offense  may  be  defined  generally  as  the 
taking  and  carrying  away  of  the  mere  personal  goods  of  an- 
other, animo  furandi,  or  with  intent  to  steaL**  It  was  a  fel- 
ony at  common  law,  and  is  still  punished/  as  a  felony  in  all 
jurisdictions. 

2.  Cheats, — ^It  is  a  misdemeanor  at  common  law,  known  as 
'^cheating,"  for  a  person  to  fraudulently  obtain  the  property  of 
another  by  a  deceitful  practice,  not  amounting  to  a  felony  (lar- 
ceny), which  directly  affects,  or  may  affect^  the  public  at  large. 

espost,  §  207. 

64  4  Bl.  Comm.  218;  post,  §  224. 

«B  4  Bl.  Comm.  219;  post,  §  228. 

«•  4  Bl.  Comm.  229;  post,  §  808  et  seo- 
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But  it  id  not  cheating  at  coirimGn  law  t6  deceive  any  person  in 
any  contract  or  private  dealing  by  lies,  unaccompanied  by  such 
practices.*'' 

3.  Malicious  mischief. — ^At  common  law,  it  is  a  misdemean- 
or, known  as  ^^alicious  mischief/'  to  willfully  and  maliciously 
destroy  or  injure  the  property  of  another,  under  certain  cir- 
cumstances. This  offense  is  now  covered  by  various  statutes  in 
England  and  in  this  country.  It  is  included  here,  as  by  Black- 
stone,  among  offenses  against  property.  At  common  law,  how- 
ever, it  was  punished,  not  merely  because  of  the  injury  to  the 
property,  but  because  of  the  tendency  to  provoke  violent  re- 
taliation, and  cause  a  breach  of  the  public  peace,  and  was  there- 
fore more  properly  an  offense  against  the  public  peace.** 

4r.  Robbery  is  a  felony  at  common  law.  It  is  a  compound 
larceny, — the  taking  of  the  property  of  another  from  his  per- 
son, animo  furandi,  by  violence,  or  by  putting  him  in  fear.** 

5.  Receiving  stolen  goods  with  knowledge  that  they  have  been 
stolen,  and  with  intent  to  defraud,  is  a  misdemeanor  at  com- 
mon law.''* 

6.  Forgery  is  a  misdemeanor  at  common  law.  It  is  the  false 
making,  with  intent  to  defraud,  of  any  writing  which,  if  gen- 
uine, might  apparently  be  of  legal  efficacy,  or  the  foundation 
of  a  legal  liability.''* 

As  we  shall  see  in  a  siibsequent  chapter,  statutes  have  been 
enacted  in  all  jurisdictions  creating  many  new  offenses  against 
property. 

22.  Offenses  against  the  Habitations  of  Individuals. 

The  only  common-law  offenses  which  more  immediately  af- 

«7Steph.  Dig.  Crlm.  Law,  art.  338;  post,  §§  350-369.  Cheating  was 
classed  by  Blackstone  as  an  offense  against  public  trade. 

esSee  4  Bl.  Comm.  243;  post,  §  388. 

M4  Bl.  Comm.  241;  post,  S  370. 

70  4  Bl.  Comm.  132;  post,  §  380.  This  is  included  by  Blackston* 
among  offenses  against  public  Jnstlca. 

nPost,  9  392;  4  Bl.  Comm.  247. 
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feet  the  habitations  of  individuals,  and  -which  are  therefore 
classed  as  offenses  against  the  habitation,  rather  than  as  offenses 
against  property,  are  burglary  and  arson*  These  are  both  fel- 
onies at  common  law. 

1.  Burglary  is  the  breaking  and  entering  of  the  dwelling 
house  of  another  in  the  nighttime^  with  intent  to  commit  a 
felony.^* 

2.  Arson  is  the  willful  and  malicious  burning  of  the  dwelling 
house  of  another  J* 

These  offenses,  as  we  shall  see  when  we  come  to  treat  of  them, 
have  been  very  much  enlarged  by  statute  in  all  jurisdictions. 

23.  Offenses  Especially  Affecting  the  Commonwealtli  and  the 

Oovemment — ^In  General. 

In  one  sense,  all  offenses  affect  the  commonwealth  or  govern- 
ment It  is  only  upon  this  theory  that  any  act  is  punished  by 
the  state.  There  are  some  offenses,  however,  which  especially 
affect  the  conmoLonwealth, — that  is,  the  whole  community, — 
rather  than  any  one  individual,  as  (1)  offenses  affecting  the  ad- 
ministration of  public  justice,  (2)  offenses  affecting  the  public 
peace,  (3)  offenses  affecting  the  public  trade,  (4)  offenses  af- 
fecting the  public  health  and  comfort,  (5)  offenses  affecting 
the  public  morals  or  sense  of  decency,  and  (6)  offenses  directly 
affecting  the  administration  of  government.^* 

24.  Offenses  Affecting  the  Administration  of  Justice. 

The  public  is  clearly  injured  by  acts  corrupting  or  obstruct- 
ing the  administration  of  public  justice,  and  therefore  the 
common  law  punishes  as  a  misdemeanor  any  willful  and  cor- 
rupt act  having  this  effect  or  tendency.  For  this  reason,  it 
punishes  the  compounding  of  felonies,  or  agreements  not  to 
prosecute  therefor,  bribery  of  judicial  officers,  bribery  of  jurors, 

72  4  Bl.  Comm.  223;  post,  §  400. 

73  4  Bl.  Comm.  221;  post,  §  410. 

74  See  4  Bl.  Comm.  127  et  seq.;  Steph.  Dig.  Crim.  Law,  36  et  neq. 
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or  otherwise  tampering  with  them^  champerty  and  mainte&anoe^ 
perjury^  obetruction  of  ofBcera  in  the  service  of  procees^  escape^ 
prison  breach,  rescue,  etc,^* 

25.  Offenses  Affectinff  the  Public  Peace. 

At  common  law,  any  act  which  in  itself  amounts  to  a  dis- 
turbance of  the  public  peace,  or  which  has  a  direct  tendency  to 
cause  a  breach  of  the  public  peace,  is  a  misdemeanor.^^  Por 
this  reason,  among  others,  the  common  law  punishes  unlawful 
assemblies,  routs,  riots,  affrays,  disturbance  of  public  assemblies, 
prize  fighting,  etc.  ;^^  and  because  of  the  tendency  to  cause 
breaches  of  the  peace,  it  punishes  various  acts  of  malicious  mis- 
chief,^® libel,^*  certain  kinds  of  disorderly  houses,®^  etc.  The 
principle  is  not  limited  to  these  specific  offenses,  but  covers  any 
other  case  in  which  the  public  peace  is  disturbed.®^ 

T5  4  Bl.  Comm.  127  et  seq.;  Reg.  v.  Burgess,  16  Q.  B.  Div.  141;  Slomer 
▼.  People,  25  111.  70,  76  Am.  Dec.  786;  State  v.  McNally,  34  Me.  210,  66 
Am.  Dec.  650;  State  y.  De  Witt,  2  HiU  (S.  C.)  282,  27  Am.  Dec.  871: 
State  T.  Keyes,  8  Vt.  57,  30  Am.  Dec.  450;  State  y.  Doud,  7  Conn.  385, 
Mikell'B  Cas.  32;  post,  §§  430-444. 

Te4  Bl.  Comm.  142  et  seq.;  Henderson  Y.  Com.,  8  Grat.  (Va.)  708,  66 
Am.  Dec.  160;  State  y.  Bumham,  56  Vt.  445,  48  Am.  Rep.  801;  State  Y. 
Jasper,  4  Dev.  (N.  C.)  323;  State  y.  Huntly,  3  Ired.  (N.  C.)  418,  40 
Am.  Dec.  416.  Writing  a  scandalous  letter  concerning  a  young  lady 
to  one  whom  she  was  about  to  marry.  Rex  y.  Summers,  3  Salk.  194, 
MikeU'8  Cas.  41. 

TTCom.  Y.  Hoxey,  16  Mass.  385;  State  y.  Perry,  5  Jones  (N.  C.)  9, 
69  Am.  Dec.  768;  Com.  y.  Haines,  4  Clark  (Pa.)  17,  Mlkell's  Cas.  41. 
And  see  these  specific  crimes,  post,  99  417-429. 

TsRespubllca  y.  Telscher,  1  Dall.  (Pa.)  335;  People  y.  Smith,  5  Cow. 
(N.  Y.)  258;  State  y.  Briggs,  1  Aik.  (Vt)  226;  post,  9  388. 

TO  Com.  Y.  Chapman,  13  Mete.  (Mass.)  68;  Rex  y.  Summers,  8  Salk. 
194,  Mikell's  Caa  41;  post,  9  428. 

80  state  Y.  Buckley,  6  Harr.  (Del.)  508;  State  y.  Bertheol,  6  Blackf. 
(Ind.)  474,  39  Am.  Dec.  442;  post,  9  427. 

n  Thus  It  has  been  held  a  misdemeanor  at  common  law  to  agree  to 
light  State  Y.  Hitchens,  2  Harr.  (Del.)  527.  Or  to  exhibit  an  effigy 
calculated  to  proYOke  anger  and  resentment  among  the  populace.  Com. 
T.  Haines^  4  Clark  (Pa.)  17,  Mlkell's  Cas.  41.    For  other  illustrations. 
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26.  Offenses  Affecting  the  Public  Trade. 

Amoiig  the  common-law  offenses  affecting  the  public  trade, 
the  first  mentioned  by  Blackstone  is  owling,®^  or  the  transport- 
ing of  wool  or  sheep  out  of  the  kingdom,  to  the  detriment  of  its 
staple  manufacture.®^  Smuggling,  or  the  importing  of  goods 
without  paying  the  duties  imposed  by  law,  was  punished  by 
various  early  English  statutes.®*  Fraudulent  bankruptcy  and 
usury  were  punished  by  early  English  statutes,  and  are  classed 
by  Blackstone  as  offenses  affecting  the  public  trade.®'  In  this 
country  they  are  punished  by  statute  in  some  jurisdictions. 
Cheating  was  also  classed  as  an  offense  against  public  trade.®* 
Forestalling  the  market,  regrating,  engrossing,  monopolies,  ex- 
ercising a  trade  without  having  served  an  apprenticeship,  were 
all  offenses  against  the  public  trade,  either  at  common  law,  or 
by  virtue  of  early  English  statutes.®^ 

27.  Offenses  Affecting  the  Public  Health  and  Comfort. 

Any  act  injuriously  affecting  or  endangering  the  health  or 
comfort  of  the  community  at  large  was  and  still  is  a  common 
nuisance,  and  a  misdemeanor  at  common  law.  Thus,  it  is  a 
misdemeanor  to  expose  a  person  having  a  contagious  disease 
in  such  a  way  that  other  members  of  the  community  may  be 

see  State  v.  Huntly,  3  Ired.  (N.  C.)  418;  U.  8.  v.  Hart,  Pet.  C.  C.  390, 
Fed.  Cas.  No.  15,316,  and  the  cases  cited  post,  §9  417-429. 

82  So  called  because  It  was  usually  carried  on  at  night  4  Bl.  Comm. 
154. 

S8  4  Bl.  Comm.  154.  It  was  also  punished  particularly  by  the  statute 
of  2  Edw.  III.  c.  1;  but  it  has  been  since  abolished, 

84  4  Bl.  Comm.  154,  155. 

86  4  Bl.  Comm.  156. 

8GRe8pubIica  v.  Powell,  1  Dall.  (Pa.)  47,  Mlkell's  Cas.  66.  See  ante, 
9  21;  post,  9  350. 

87  4  Bl.  Comm.  158;  post,  99  474-481. 

88  4  Bl.  Comm.  161  et  seq.;  Anon.,  12  Mod.  342,  Beale's  Cas.  843;  Rex 
V.  Burnett,  4  Maule  ft  S.  272,  Beale's  Cas.  104;  Rex  y.  Vantandillo,  4 
Maule  ft  S.  73,  Mikell's  Cas.  53;  Rex  v.  Taylor,  2  Strange,  1167,  Mlk- 
eirs  Cas.  52;  Com.  y.  Cassldy,  6  Phlla.  (Pa.)  82,  Mikell's  Cas.  54;  Rex 
Y.  Dixon,  3  Maule  ft  S.  11;  post,  9  445  et  seq. 
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infected,  to  sell  unwholesome  provisions,  to  improperly  excite 
piiblic  alarm,  to  conduct  a  dangerous  or  noxious  business  in 
such  a  way,  or  at  such  a  place,  as  to  endanger  the  life  or  health 
of  the  othier  members  of  the  conununity,  or,  subject  to  limita- 
tions, so  as  to  interfere  with  the  comfort  of  the  other  members 
of  the  community.*® 

28.  Offenses  Affectiiig  the  Public  Morals  c^  Sense  of  Decency. 

'Trnmorality*'  and  "crime'*  are  by  no  means  convertible 
terms.  The  law  does  not  undertake  to  punish  a  man  merely 
because  he  is  immoral.  There  must  be  something  more.  There 
must  be  injury  to  the  community  at  large.  A  man  may  be 
grossly  immoral  in  his  private  life,  without  being  responsible 
to  the  criminal  law,  unless  his  conduct  is  covered  by  some 
statute.^®  Public  immorality,  however,  because  of  the  tendency 
to  corrupt  the  public  morals,  and  shock  the  public  sense  of  de- 
cency, is  a  public  nuisance,  and  a  misdemeanor  at  common  law. 
It  may  therefore  be  laid  down  as  a  general  principle,  that,  at 
common  law,  any  act  that  has  a  direct  tendency  to  corrupt  the 
morals  of  the  conmoiunity,  or  shock  its  sense  of  decency,  is  a  mis- 
demeanor. For  this  reason,  the  common  law  punishes  the  keep- 
ing of  a  common  bawdy  house,  or  house  that  is  a  common  resort 
for  the  purpose  of  prostitution,  a  common  gaming  house,  in- 
decent exposure  of  the  person  in  a  public  place,  obscene  publi- 
cations and  exhibitions,  open  and  notorious  lewdness,  etc.®^ 

M  Anderson  ▼.  Com.,  5  Rand  (Va.)  627,  16  Am.  Dec.  776,  MikelVs 
Gas.  64,  where  it  was  held  in  effect  that  fornication,  adultery,  and  seduo- 
tion  are  not  common-law  crimes. 

•oRex  Y.  Delaval,  8  Burrow,  1484,  Beale's  Cas.  101;  Rex  y.  Curl,  2 
Strange,  788;  Com.  y.  Sharpless,  2  Serg.  A  R.  (Pa.)  91,  7  Am.  Dec.  632 
Beale's  Cas.  118;  Kanavan's  Case,  1  Me.  226,  Beale's  Cas.  115;  Bell  y. 
State,  1  Swan  (Tenn.)  42,  MikelVs  Cas.  69;  Britain  y.  State,  8  Humph. 
(Tenn.)  203;  State  y.  Appling,  25  Mo.  315,  69  Am.  Dec.  469;  Barker  y. 
Com.,  19  Pa.  412.    And  see  post,  9  458  et  seq. 

In  Barker  v.  Com.,  supra,  it  was  held  that  foul  language  charged  to 
haye  been  uttered  in  the  public  streets  with  intent  "to  debauch,  debase, 
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29.  Offenses  Affectixig  the  Administration  of  the  GoyemmenL 

A  number  of  offenses  which  cannot  strictlj  be  classed  as  of- 
fenses against  the  administration  of  justice,  but  which  are 
very  similar,  and  are  governed  by  the  same  principles,  may  be 
designated  as  offenses  against  the  administration  of  the  govern- 
ment. Misconduct  on  the  part  of  a  public  officer,  if  accom- 
panied by  fraud  or  corruption,  is  clearly  a  misdemeanor  at 
common  law.*^  He  may  be  guilty  of  a  misdemeanor,  even 
without  fraud  or  corruption.**  Private  citizens  may  also  be 
punished  at  common  law  for  acts  preventing  or  obstructing  the 
administration  of  the  government,  as  for  illegally  voting  at  an 
election.** 

30.  Offenses  against  Ood  and  Religion. 

Blackstone  mentions  a  number  of  offenses  which  he  classes 
as  offenses  against  God  and  His  holy  religion,  and  which  were 
punishable  in  England.  These  have  been  mentioned  in  an- 
other place.®*  In  this  country,  we  have  no  offenses  which  can 
be  called  offenses  against  God  and  religion.  Neither  the  United 
States  nor  the  states  undertake  to  interfere  with  a  citizen's  re- 
ligious belief  or  religious  practices,  so  long  as  his  acts  do  not 
affect  the  other  members  of  the  community,  so  as  to  become  com- 
mon nuisances,  or  otherwise  criminal**^ 

31.  Offenses  against  the  Law  of  Nations. 

The  law  of  nations  "is  a  system  of  rules,  deducible  by  nat- 
ural reason,  and  established  by  universal  consent  among  the 
civilized  inhabitants  of  the  world,  in  order  to  decide  all  dis- 
putes, to  regulate  all  ceremonies  and  civilities,  and  to  insure  the 

and  corrupt  the  morals  of  youth,  as  well  as  others/'  and  to  their  "manl- 
fest  corruption  and  subversion,"  was  indictable  at  common  law. 

•1  Trial  of  Jones,  31  How.  St.  Tr.  251;  Walsh  v.  People,  65  111.  58,  16 
Am.  Rep.  569,  Beale's  Gas.  128;  post,  9  434. 

•2  Com.  V.  Callaghan,  2  Va.  Cas.  460,  Beale's  Gas.  116;  Com.  v.  Alex- 
ander, 4  Hen.  ft  M.  (Va.)  522;  post,  §  434. 

98  Com.  y.  Silsbee,  9  Mass.  417,  Beale's  Cas.  Ill;  post,  S  444. 
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observance  of  justice  and  good  faith  in  that  intercourse  which 
mnst  frequently  occur  between  two  or  more  independent  states, 
and  the  individuals  belonging  to  each.''*®  The  law  of  nations 
ia  a  part  of  the  common  law.*^  The  offenses  against  the  law 
of  nations  noticed  by  the  common  law  were  (1)  violation  of  safe 
conducts,  (2)  infringements  of  the  rights  of  ambassadors,  and 
(3)  piracy,  or  robbery  and  depredation  upon  the  high  seas.*^ 

III.  The  Statute  Law. 

32.  In  General. — ^The  statnte  law,  as  distinguished:  from  the 
common  or  unwritten  law,  is  the  law  expressly  promulgated  by 
the  law-making  power, — ^in  England,  by  parliament;  in  the 
United  States,  by  congress  for  the  federal  government  and  for 
the  District  of  Columbia,  by  the  legislatures  or  general  assem- 
blies for  the  states,  and  by  congress  and  the  territorial  legis- 
latures for  the  territories. 

The  power  of  the  English  parliament  to  punish  acts  as  crimes 
18  absolute. 

The  power  of  congress  is  such  only  as  is  conferred  upon  it, 
expressly  or  impliedly,  by  the  constitution  of  the  United  States. 

The  power  of  the  state  legislatures  or  general  assemblies  is 
absolute,  except  in  so  far  aa  it  is  limited  by  the  constitution  of 
the  United  States,  or  of  the  state. 

The  power  of  a  territorial  legislature  Is  such  only  as  is  con- 
ferred upon  it  by  the  organic  act  of  the  territory,^the  act  of 
congress  by  whidi  the  territory  is  created, — and  acts  supple- 
mental thereto. 

The  Reason  and  Object  of  Statutes. — Both  in  England  and 
in  the  United  States,  notwithstanding  the  common  law,  statutes 

04  4  Bl.  Comm.  42;  ante,  S  19. 
M  Post,  9  457. 
M  4  BI.  Comm.  66. 

97  i  Bl.  Comm.  67;  Respubllca  y.  De  Longchamps,  1  Dall.  (Pa.)  Ill, 
Hikeirs  Cas.  33. 
M4  Bl.  Comm.  68-78;  post,  9§  482-485. 
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hscve  been  enacted  from  time  to  time  ptmishing  particular  act9 
as  crimes.  There  are  various  reasons  for  their  enactment. 
Some  statutes  have  been  enacted  to  remedy  or  supply  -what  was 
considered  to  be  a  defect  in  the  common  law^  by  punishing  an 
act  which  was  not  regarded  as  a  crime  at  common  law,  but 
which  experience  has  shown  to  be  so  hurtful  to  the  public  as 
to  require  interference  and  punishment  by  the  state.  It  was 
for  this  reason  that  statutes  were  enacted  to  punish  embezzle- 
ment, and  the  obtaining  of  money  or  property  by  false  pre- 
tenses, neither  of  which  were  regarded  as  crimes  at  common 
law.^^  For  the  same  reason,  statutes  have  been  enacted  to  pun- 
ish as  burglary  or  arson  the  breaking  and  entering,  or  the  burn- 
ing, of  other  houses  and  things  than  dwelling  houses  and  out- 
houses within  the  curtilage  or  common  inclosure,  which  were  the 
only  subjects  of  burglary  and  arson  at  common  law.^^^ 

Other  statutes  have  been  enacted  to  remove  doubt  and  uncer- 
tainty as  to  what  was  the  common  law,  where  the  judges  dif- 
fered in  opinion.  Thus,  eminent  judges  differed  in  opinion 
as  to  whether  it  was  burglary  at  common  law  to  enter  a  house 
with  felonious  intent,  but  without  any  breaking,  and  to  break 
out,  in  order  to  escape.  A  statute  was  enacted  in  England  at 
an  early  day,  and  has  been  followed  in  some  of  our  states,  de- 
claring it  to  be  burglary.*®* 

Other  statutes  have  been  enacted  merely  to  change  the  pun- 
ishment imposed  by  the  common  law.  Felonies,  at  common 
law,  were  almost  invariably  punished  by  death,  but  this  has 
been  very  generally  changed  by  statute  as  to  all  felonies  except 
murder  and  rape,  and  in  some  states  as  to  these.  This  was  the 
reason  for  the  statutes  dividing  murder  into  different  degrees. 
All  murder  was  punished  by  death  at  common  law.  but,  under 

»»  See  Rex  v.  Wheatly,  2  Burrow,  1125,  1  W.  Bl.  273,  Beale's  Cas.  5. 
See  ante,  9  16;  post,  9§  341,  350. 

100  See  post,  6  400  et  seq. 

101  See  post,  9  404(e). 
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these  statates,  only  murder  in  the  first  degree — that  is,  murder 
mth  actoal  malice,  or  express  malice — ^is  so  pnnished.^^^ 

Construction  of  Statutes. — ^It  is  often  important  to  ascertain 
the  reason  for  the  enactment  of  a  penal  statute,  because  the 
reason  and  object  of  a  statute  is  taken  into  consideration  in 
construing  it^<>» 

S3.  Power  of  the  State  Legislatures. 

In  England  there  is  no  written  constitution  to  impose  re- 
strictions upon  the  power  of  parliament.  .  Its  power  to  punish 
an  act  as  a  crime  is  absolute,  and  all  the  courts  have  to  do  is  to 
confitrue  its  enactments  and  enforce  them.  It  is  different, 
however,  in  this  country.  The  state  legislatures,  like  the  Eng- 
lish parliament,  have  inherent  power  to  declare  acts  criminal, 
and  to  punish  the  wrongdoer,  but  their  power  is  not  unlimited. 
It  is  restricted  by  the  constitution  of  the  United  States,  and 
by  the  state  constitution,  and  no  penal  statute  is  valid  if  it  is 
in  violation  of  the  provisions  of  either.^®*  Except  for  these 
limitations,  the  power  of  a  state  legislature  is  absolute.  It  may 
punish  any  act  whickl  in  its  judgment,  requires  punishment, 
provided  it  violates  no  constitutional  restriction,  and  its  enact- 
ments must  be  enforced  by  the  courts.*^*     The  courts  cannot  re- 

101  See  post,  9  251. 

108  See  post,  9  47(c). 

104  Post,  9  36  et  seq. 

loaPoweU  v.  Com.,  114  Pa.  265,  7  Atl.  918,  127  IT.  S.  678;  State  v. 
Stephenson,  2  Bailey  (S.  C.)  834;  Barker  v.  People,  3  Cow.  (N.  Y.)  686, 
16  Am.  Dec.  322,  326;  Com.  v.  Evans,  132  Mass.  11;  Com.  v.  Bearse, 
132  Mass.  542,  42  Am.  Rep.  450;  State  v.  Addlngton,  77  Mo.  110;  Com. 
▼.  V^alte,  11  Allen  (Mass.)  264,  87  Am.  Dec.  711;  State  v.  Smyth,  14  R, 
I.  100,  51  Am.  Rep.  844;  Morgan  v.  Nolte,  37  Ohio  St.  28,  41  Am.  Rep. 
486.    And  see  post,  99  36-44. 

It  Is  competent  for  the  legislative  power  to  create  new  offenses,  and 
It  may  extend  common-law  definitions  of  particular  offenses,  so  as  to 
pnnlsh  acts  not  embraced  In  the  common-law  definitions.  See  People 
T.  Most,  128  N.  Y.  108,  27  N.  B.  970;  Rachels  y.  State,  61  Ga.  874,  276; 
State  y.  Sattley,  131  Mo.  464,  33  S.  W.  41. 

In  a  late  New  York  case  It  was  said:     "The  legislative  power  of  the 
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▼iew  the  discretion  of  the  legislature,  or  pass  upon  the  expe- 
diency, wisdom,  or  propriety  of  legislative  action  in  matters 
within  its  powers.*^® 

state,  which,  by  the  constitution,  is  vested  in  the  senate  and  assembly, 
covers  every  subject  which.  In  the  distribution  of  the  powers  of  govern- 
ment between  the  legislative,  executive,  and  Judicial  departments,  be- 
longs, by  practice  or  usage,  in  England  or  in  this  country,  to  the  legis- 
lative department,  except  in  so  far  as  such  power  has  been  withheld  or 
limited  by  the  constitution  itself,  and  subject,  also,  to  such  restrictions 
upon  its  exercise  as  may  be  found  in  the  constitution  of  the  United 
States.  From  this  grant  of  legislative  power  springs  the  right  of  the 
legislature  to  enact  a  criminal  code,  to  define  what  acts  shall  constitute 
a  criminal  oftense,  what  penalty  shall  be  inflicted  upon  offenders,  and 
generally  to  enact  all  laws  which  the  legislature  shall  deem  expedient 
for  the  protection  of  public  and  private  rights,  and  the  prevention  and 
punishment  of  public  wrongs.  The  legislature  may  not  declare  that  to 
be  a  crime  which  in  its  nature  is  and  must  be,  under  all  circumstances, 
innocent,  nor  can  it,  in  deflning  crimes,  or  in  declaring  their  punish- 
ment, take  away  or  impair  any  inalienable  right  secured  by  the  con- 
stitution. But  it  may,  acting  within  these  limits,  make  acts  criminal 
which  before  were  innocent,  and  ordain  punishment  in  future  cases 
where  before  none  could  have  been  inflicted.  This,  in  its  nature,  is  a 
legislative  power,  which,  by  the  constitution  of  the  state,  is  committed 
to  the  discretion  of  the  legislative  body."  Lawton  v.  Steele,  119  N.  Y. 
226,  23  N.  E.  878,  16  Am.  St.  Rep.  818. 

io«Per  Allen,  J.,  in  People  v.  Albertson,  65  N.  T.  50,  54.  And  see 
State  y.  Addington,  77  Mo.  110;  People  v.  Worden  Qrocer  Co.,  118  Mich. 
604,  77  N.  W.  816.    See,  also,  post,  §  36. 

In  People  v.  West,  106  N.  T.  298,  12  N.  E.  610,  60  Am.  Rep.  452,  it  was 
said:  "It  is  not  a  good  objection  to  a  statute  prohibiting  a  particular 
act,  and  making  its  commission  a  public  oftense,  that  the  prohibited 
act  was,  before  the  statute,  lawful  or  even  innocent,  and  without  any 
element  of  moral  turpitude.  It  is  the  province  of  the  legislature  to 
determine,  in  the  interest  of  the  public,  what  shall  be  permitted  or 
forbidden,  and  the  statutes  contain  very  many  instances  of  acts  pro- 
hibited, the  criminality  of  which  consists  solely  in  the  fact  that  they 
are  prohibited,  and  not  at  all  in  their  intrinsic  quality.  The  unneces* 
sary  multiplication  of  mere  statutory  oftenses  is  undoubtedly  an  evil, 
and  the  general  interests  are  best  promoted  by  allowing  the  largest 
practicable  liberty  of  individual  action,  but  nevertheless  the  Justice  and 
wisdom  of  penal  legislation,  and  its  extent  within  constitutional  limits, 
is  a  matter  resting  in  the  Judgment  of  the  legislative  branch  of  the 
government,  with  which  courts  cannot  interfere." 
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34.  Power  of  CongreM. 

The  power  of  oongress  is  very  much  more  restricted  than  the 
power  of  the  state  legislatures.  It  has  no  inherent  power,  but 
has  such  powers  only  as  have  been  expressly  or  impliedly  con- 
ferred upon  it  by  the  instrument  to  which  it  owes  its  existence, 
— the  constitution  of  the  United  States.*®''  The  constitution 
also  contains  some  express  limitations  upon  its  powers.**^®  Con- 
gress has  the  power  to  l^slate  for  the  territories  and  for  the 
District  of  Columbia.*<>* 


35.  Power  of  Territorial  Legislatures. 

The  territorial  legislatures  are  created  by  congress,  and  have 
Buch  powers  only  as  are  conferred  upon  them  by  congress  in 
the  act  by  which  they  are  created, — ^the  organic  act, — and  by 
acts  of  congress  supplemental  thereto.  By  act  of  congress,  the 
legislative  power  in  the  territories  is  vested  in  a  governor  and 
legislative  assembly,  and  ^^extends  to  all  rightful  subjects  of 
legislation  not  inconsistent  with  the  constitution  and  laws  of 
the  United  States.""** 

36.  Constitutional  Limitations — In  GeneraL 

The  legislature  cannot  legally  enact  any  law  in  violation  of 
constitutional  limitations.     Such  a  statute  is  absolutely  void.^^^ 

lOT  Const  IT.  S.  art  1,  §§  8,  9,  and  the  amendments;  U^  S.  v.  Arjona, 
120  U.  S.  479;  U.  S.  v.  Coombs,  12  Pet  (U.  S.)  72. 
log  Const  U.  8.  art  1,  9  9. 

109  Const.  U.  S.  art.  1,  §  8;  Reynolds  v.  U.  S.,  98  U.  S.  145,  Beale's 
Gas.  179;  Reynolds  v.  People,  1  Colo.  179. 

110  Rev.  St  U.  S.  9  1851.  And  see  Reynolds  v.  People,  1  Colo.  179; 
Territory  v.  Yarberry,  2  N.  M.  891. 

111  A  statute  declaring  It  a  crime  to  exercise  any  fundamental  right 
guarantied  by  the  constitution,  as  the  right  of  suffrage,  or  the  free  ex- 
ercise of  religious  worship,  or  which,  without  any  reason,  deprives  a 
person  of  life,  liberty,  or  property,  is  absolutely  void.  See  Barker  v. 
People,  8  Cow.  (N.  T.)  686,  15  Am.  Dec.  322,  326;  In  re  Jacobs,  98  N. 
T.  98,  60  Am.  Rep.  686;  People  v.  Marx,  99  N.  Y.  877,  2  N.  B.  29,  52 
Am.  Rep.  34;  Northwestern  Mfg.  Co.  v.  Wayne  Circ.  Judge,  68  Mich. 
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In  the  followiBg  sections  we  shall  consider  particular  provisions 
of  the  various  constitutions.  Before  doing  so,  it  is  well  to  un- 
derstand the  leading  principles  by  which  the  courts  are  governed 
in  determining  whether  they  are  violated. 

1.  If  a  statute  is  clearly  unconstitutional,  the  courts  must 
declare  it  void,  and  refuse  to  enforce  it.  They  have  no  discre- 
tion in  such  a  case.^** 

2.  They  should  pay  great  respect,  however,  to  the  deliberate 
judgment  of  the  legislature  as  to  the  constitutionality  of  a  stat- 
ute, and  no  statute  should  be  declared  unconstitutional  unless 
its  unconstitutionality  is  clear  beyond  any  reasonable  doubt.^*' 

3.  The  courts  do  not  sit  in  review  of  the  discretion  of  the 
legislature  in  matters  which  are  within  its  power,  nor  determine 
upon  the  expediency,  wisdom,  or  propriety  of  its  action  in  such 
matters,*^* 

Form  of  Stalutes  and  Requirements  as  to  Enactment. — There 
are  a  number  of  provisions  in  the  various  constitutions  with  re- 
spect to  the  form  of  acts  and  mode  of  enacting  them,  as,  for  ex- 
ample, the  provisions  that  an  act  shall  be  passed  by  both  houses 
of  the  legislature,  that  it  shall  be  signed  by  the  speaker  of  the 
house  and  the  president  of  the  senate,  and  that  it  shall  be  pre- 
sented to  the  governor  for  his  approval,  etc.,  and  the  provision 

3S1,  25  N.  W.  372,  56  Am.  Rep.  693.  And  see  the  cases  hereafter  mor^ 
specificaUy  cited. 

112  In  re  Jacobs,  98  N.  Y.  98,  60  Am.  Rep.  636;  Frorer  v.  People, 
141  111.  172,  31  N.  E.  395;  Ex  parte  Kuback,  85  Cal.  274,  24  Pac.  737; 
People  y.  Gillson,  109  N.  T.  389,  17  N.  E.  343;  State  y.  Scougal,  3  S.  D. 
55,  51  N.  W.  858. 

118  Per  Allen,  J.,  in  People  y.  Albertson,  65  N.  T.  50,  54.  And  see 
Powell  y.  Com.,  114  Pa.  265,  7  Atl.  913,  affirmed  in  127  U.  S.  678. 

A  doubt  as  to  the  constitutionality  of  a  law  stamps  it  as  constitu- 
tional. State  y.  Foster,  22  R.  I.  163,  46  Atl.  833,  50  L.  R.  A.  389; 
State  y.  Ide,  35  Wash.  576,  77  Pac.  961. 

unpeople  y.  Albertson,  supra;  State  v.  Addington,  77  Mo.  110;  Com. 
y.  Colton,  8  Gray  (Mass.)  488;  Powell  y.  Com.,  114  Pa.  265,  7  Atl.  913, 
affirmed  in  127  U-  8.  678;  People  y.  Worden  Grocer  Co.,  118  Mich.  604, 
77  N.  W.  315;  State  v.  Foster,  22  R.  I.  163,  46  Atl.  833,  50  L.  R.  A.  339; 
McCray  v.  U.  S.,  195  U.  S.  27,  ante,  note  106. 
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that  no  act  shall  embrace  more  than  one  subject,  and  that  this 
subject-matter  ahaU  be  expressed  in  its  title.     Statutes  which 
violate  such  a  provision  are  void.^**^     This  question  is  not  at  all 
peculiar  to  penal  statutes,  and  need  not  be  further  considered.^^® 
Local  and  Special  Laws. — ^In  the  absence  of  constitutional 
restrictioAs,  the  legislature  has  the  power  to  declare  that  certain 
acts  committed  in  a  particular  locality  shall  constitute  a  criminal 
offense,  and  be  punished,  although  such  acts  would  not  be  crim- 
inal if  committed  in  another  locality  or  section  of  the  state.*^^ 
But  it  has  no  such  power  if  the  constitution  declares  that  laws, 
shall  be  uniform  and  equal  throughout  the  state.^^* 

37.  Due  Process  of  Law  in  General 

It  is  provided  in  the  constitution  of  the  United  States  that  no 
state  shall  "deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law,''  and  there  are  similar  provisions  in 
the  various  state  constitutions.  This  provision  is  most  frequent- 
ly invoked  against  laws  relating  to  procedure.  It  has  also  been 
invoked,  however,  to  defeat  statutes  making  acts  criminal^  and 
in  this  connection  it  may  be  shortly  considered  here. 

38.  Bight  to  Follow  Lawful  Business  or  Ocoapation. 

It  has  been  held  repeatedly  that  the  right  to  liberty  guarantied 
by  the  constitution  embraces  the  right  of  a  man  "to  exercise  his 
faculties  and  to  follow  a  lawful  avocation  for  the  support  of 
life."***  It  embraces  "the  right  of  one  to  use  his  faculties  in  all 
lawful  ways,  to  live  and  work  where  he  will,  to  earn  his  liveli- 
hood in  any  lawful  calling,  and  to  pursue  any  lawful  trade  or 

lis  See  Moody  v.  State,  48  Ala.  115,  17  Am.  Rep.  28;  People  v.  Stame, 
35  111.  142,  86  Am.  Dec.  348;  People  v.  Campbell,  8  111.  466;  Miller  v. 
SUte,  3  Ohio  St  476;  State  v.  Piatt,  2  S.  C.  150,  16  Am.  Rep.  647. 

ii«  See  Am.  ft  Bag.  Enc.  Iaw,  tit.  "Statutes." 

117  People  y.  Hanrahan,  76  Mich.  611,  42  N.  W.  1124. 

ii<  See  Am.  ft  Eng.  Enc.  Law,  tit.  "Statutes." 

"•  Bertholf  v.  O'Reilly,  74  N.  T.  615,  30  Am.  Rep.  823;  State  v.  Dodge^ 
76  Vt-  197,  66  Atl.  983. 
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avocation."*^®  It  follows  that  a  penal  statute  which,  by  making 
an  act  a  crime,  arbitrarily  prohibits  a  man  from  following  a  law- 
ful trade  or  business^  and  which  is  not  sustainable  as  a  reason- 
able exercise  of  the  police  power  of  the  state,  is  unconstitutional 
and  void.^*^ 

In  a  If ew  York  case,  a  statute  making  it  a  misd^eanor  to 
manufacture  cigars,  in  cities  of  more  than  five  hundred  thousand 
inhabitants,  in  any  tenement  house  occupied  by  more  than  three 
families,  except  on  the  first  floor  of  houses  on  which  there  might 
be  a  store  for  the  sale  of  cigars  and  tobacco,  was  held  unconsti- 
tutional, as  an  unreasonable  interference  with  a  man's  right  to 
follow  a  lawful  avocation.^  ^  For  the  same  reason  it  has  been 
held  that  the  legislature  cannot  constitutionally  deprive  a  person 
of  the  right  to  carry  on  the  business  of  banking,  other  than 
that  of  issuing  paper  to  circulate  as  money,**'  or  prohibit  the 
sale  of  any  article  of  food,  or  offer  to  sell,  upon  any  representa- 
tion or  inducement  that  anything  else  will  be  delivered  as  a  gift, 
prize,  premium,  or  reward  to  the  purchaser.*** 

Such  statutes  are  not  within  the  police  power  of  the  state. 
"While- it  is  for  the  legislature  generally  to  determine  what  laws 
and  regulations  are  needed  to  protect  the  public  health  and  serve 
the  public  comfort  and  safety,  and  the  exercise  of  its  discretion 
in  this  respect  is  not  subject  to  review  by  the  courts,  a  statute, 
to  be  upheld  as  an  exercise  of  the  police  power,  must  have  some 
relation  to  these  ends.     The  rights  of  property  cannot  be  invaded 

120  In  re  Jacobs,  98  N.  T.  98,  50  Am.  Rep.  686. 

isi  In  re  Jacobs,  supra;  People  v.  Marx,  99  N.  Y.  877,  2  N.  B.  29,  62 
Am.  Rep.  84;  Prorer  v.  People,  141  111.  171,  31  N.  B.  395;  State  v. 
Goodwill,  33  W.  Va.  179,  10  S.  B.  285;  BracevlUe  Goal  Go.  v.  People, 
147  111.  66,  35  1^.  B.  62;  State  v.  Ramseyer  (N.  H.)  58  Atl.  958;  In  re 
Aubrey,  36  Wash.  308,  78  Pac.  900;  Bessette  v.  People,  193  111.  834,  62 
N.  B.  215,  56  L.  R.  A.  558;  State  v.  Dodge,  76  Vt.  197,  56  AU.  983. 

122  In  re  Jacobs,  98  N.  T.  98,  50  Am.  Rep.  636. 

128  sute  y.  Scougal,  3  S.  D.  55,  51  N.  W.  858. 

124  People  V.  Qillson,  109  N-  Y.  389,  17  N.  B.  843;  Young  v.  Com.,  101 
Va.  853,  45  S.  B.  327;  State  v.  Dal  ton,  22  R.  I.  77,  46  Atl.  234,  48  L. 
R.  A.  775,  84  Am.  St.  Rep.  818;  State  v.  Dodge.  76  Vt  197,  56  Atl.  983. 
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xuidcr  tlie  guise  of  a  police  regulation  for  the  protection  of 
health,  etCy  when  it  is  manifest  that  such  is  not  the  object  of 
the  regulation.^^* 

39.  Bight  to  Make  Contracts. 

Under  the  police  power  of  the  state^  laws  may  be  enacted  re- 
stricting personal  rights  of  enjoyment  of  property,  when  neces- 
sary for  the  comfort,  safety,  and  welfare  of  society,  but  the  legis- 
lature cannot,  under  the  guise  of  the  police  power,  unnecessarily 
and  unreasonably  interfere  with  the  right  of  persons  to  make 
contracts  and  acquire  property.  The  privilege  of  contracting  is 
hoth  a  liberty  and  a  property  right,  within  the  meaning  of  the 
constitution,  and  cannot  be  abridged  by  penal  laws,  unless  they 
can  be  supported  as  a  valid  exercise  of  the  police  power,*  ^ 

For  this  reason  it  has  been  held  that  the  legislature  cannot 
make  it  an  offense  for  employers  of  weavers  to  impose  a  fine  or 
withhold  wages  of  their  employes  for  imperfections  in  their 
work,*^^  or  for  contractors  doing  work  for  a  city  to  employ  any 
person  to  work  more  than  eight  hours  a  day,  or  to  employ  Chi- 
nese laborers,*^®  or  require  persons  to  pay  wages  weekly,*^  or 
deprive  coal  miners  and  those  employing  them  of  the  right  to 
fix  upon  the  weight  of  coal  mined,  or  the  amount  due  for  mining 
the  same,  in  any  manner  mutually  satisfactory.*'^ 

»B  People  v^  Glllson,  109  N.  T.  889,  17  N.  E.  343;  Xjochner  v.  New 
York,  198  U.  S.  — ,  Adv.  Sheets  IT.  S.  639,  26  Sup.  Ct.  689;  State  v.  Ram- 
seyer  (N.  H.)  68  Atl.  968. 

i2«Prorer  v.  People,  141  111.  172,  81  N.  E.  896;  Mlllett  v.  People,  117 
lU.  294,  7  N.  E.  631;  Braceville  Coal  Co.  v.  People,  147  111.  66.  36  N.  E. 
62;  State  v.  Goodwin,  33  W.  Va.  179,  10  S.  E.  286. 

12T  Com.  V.  Perry,  139  Mass.  198,  29  N.  B.  656. 

128  Such  a  statute,  said  the  court,  is  an  attempt  to  prevent  persons 
from  employing  others  in  a  lawful  business,  and  paying  them  for  their 
services,  and  Is  a  direct  interference  with  their  right  to  make  and 
enforce  contracts,  not  sustainable  as  an  exercise  of  the  police  power. 
Ex  parte  Kuback,  86  Cal.  274,  24  Pac.  737. 

i2»  Braceville  Coal  Co.  v.  People,  147  111.  66,  35  N.  E.  62. 

wo  Harding  t.  People,  160  111.  469,  43  N.  E.  624. 

C.  &  M.  Crimes— 4, 
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40.  Class  Legislation. 

The  words  "due  process  of  laV  in  the  constitutional  pro- 
vision above  mentioned  is  synonymous  with  "law  of  the  land/' 
and  this  means  general  public  law,  binding  upon  all  the  members 
of  the  community  under  all  circumstances,  and  not  partial  or 
private  laws,  affecting  the  rights  of  particular  individuals  only, 
or  particular  classes  of  individuals.**^  The  constitution,  there- 
fore, forbids  the  legislature  to  single  out  particular  individuals 
or  classes  of  individuals,  and  make  it  a  crime  for  them  to  engage 
in  a  business  which  it  is  lawful  for  others  to  engage  in,  or  to 
make  contracts  which  it  is  lawful  for  others  to  make.**^ 

Thus,  it  is  not  competent  for  the  legislature  to  single  out  oper- 
ators of  mines  and  manufacturers  of  iron  and  other  minerals, 
and  prohibit  them  from  making  contracts  which  it  is  lawful  for 
other  owners  of  property  and  employers  of  labor  to  make.*** 
For  this  reason,  a  statute  is  unconstitutional  and  void  which  at- 
tempts to  prohibit  persons  engaged  in  mining  and  manufactur- 
ing from  keeping  a  "truck  store,". or  being  interested  in  or  con- 
trolling any  store,  for  the  purpose  of  furnishing  supplies,  tools, 
clothing,  provisions,  or  groceries  to  their  employes.*** 

The  same  is  true  of  a  statute  prohibiting  such  persons  from 
issuing,  for  the  payment  of  labor,  any  order  or  other  paper  what- 
soever, unless  the  same  purports  to  be  redeemable  for  its  face 
value  in  lawful  money,  etc.,***^  or  depriving  them  and  their  em- 

isiMlllett  V.  People,  117  111.  294,  7  N.  B.  631;  Prorer  v.  People.  141 
111.  171,  31  N.  E.  395;  Harding  v.  People,  160  111.  459,  43  N.  B.  624; 
Eden  v.  People,  161  III.  296.  43  N.  E.  1108;  State  v.  Goodwin.  33  W.  Va. 
179,  10  S.  E.  285. 

i32Frorer  v.  People,  141  111.  171,  31  N.  B.  895;  State  v.  Goodwill,  33 
W.  Va.  179,  10  S.  E..  285. 

183  A  Statute  making  that  an  offense,  if  committed  by  a  person  en- 
gaged in  one  branch  of  mining,  which,  if  done  by  persona  in  another 
branch  of  the  same  business,  is  lawful,  without  any  reason  for  the  dis- 
tinction between  the  two,  is  unconstitutional.  Harding  y.  people.  160 
in.  459,  43  N.  E.  624. 

184  Frorer  v.  People,  141  111.  171,  31  N.  E.  395. 

185  State  v.  Goodwill,  33  W.  Va.  179.  10  S.  E.  285;  Godcharles  v.  Wige- 
man,  113  Pa.  431,  6  Atl.  354. 


floyee  0^  the  right  .tp  fa  upon  the  weight  of  coal  miued,  and  the 
amount  due  for  mining  the  same,  in  any  manner  mutually  satia- 
iactory.***  A  barher  is  deprived  of  his  liberty  and  property 
without  due  process  of  law  by  a  statute  making  it  unlawful  for 
him  to  do  business  on  Sunday,  where  the  statute  does  not  apply 
to  any  other  class  of  business.**'' 

The  police  power  does  not  justify  class  legislation.**® 

41.  The  Police  Power  in  GeneraL 

The  prohibition  in  the  constitution  against  depriving  any 
person  of  life,  liberty,  or  property  without  due  process  of  law 
does  not  prevent  the  l^slature  from  imposing  burdens  upon 
persons  or  property,  so  long  as  it  acts  within  the  police  power  of 
the  state.  Under  the  police  power,  the  legislature  may  consti- 
tutionally enact  laws  for  the  protection  of  the  lives,  limbs,  health, 
comfort,  and  quiet  of  all  persons  within  the  state,  and  the  pro- 
tecrion  of  all  property  within  the  state.***  And,  subject  to 
Avhat  has  been  said  in  sections  preceding  this,  it  is  generally  for 
the  legislature,  and  not  for  the  courts,  to  determine  what  laws 
and  regulations  are  needed  for  this  purpose.**^  .Among  the 
laws  sustainable  as  an  exercise  of  the  police  power  are  license 
laws,  quarantine  laws,  laws  creating  liability  for  causing  death 
or  injury  to  servants,  laws  requiring  dangerous  machinery  to  be 
properly  guarded  and  used,  so  as  to  avoid  injury,  laws  to  pre- 

is«  Harding  v.  People,  160  111.  469,  43  N.  -E.  624. 

1S7  Eden  v.  People,  161  lU.  296,  43  N.  E.  1108. 

138  Eden  v.  People,  161  lU.  296,  43  N.  E.  1108,  and, other  cases  above 
•cited. 

i»  Proper  v.  People,  141  111.  171,  81  N.  E.  895;  State  v.  Hyman,  98 
Md.  596,  57  Atl.  6;  Bland  v.  People,  32  Colo.  319,  76  Pac.  359;  State  v. 
Cantwell,  179  Mo.  245,  78  S.  W.  569;  Anderson  v.  State  (Neb.)  96  N. 
W.  149. 

140  Powell  v.  Com.,  114  Pa.  265,  7  Atl.  913,  affirmed  in  127  U.  S.  678; 
People  V.  Gillson,  109  N.  Y.  389,  17  N.  B.  343;  State  v.  Foster,  22  R.  I. 
163,  46  Atl.  833,  60  L.  R.  A.  339;  In  re  Boyce  (Nev.)  75  Pac.  1,  and  cases 
cited  in  notes  following. 
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vent  monopolies,  extortion,  and  fraudulent  imposition,  and  also 
usury  laws.**^ 


42.  Begnlations  as  to  Food  Products. 

The  legislature  cannot  arbitrarily  prohibit  absolutely  the  man- 
ufacture and  sale  of  harmless  articles  of  food.  For  this  reason 
it  has  been  held  that  a  statute  absolutely  prohibiting  and  punish- 
ing the  manufacture  or  sale  for  food  of  any  substitute  for  but-, 
ter  or  cheese  produced  from  pure  unadulterated  cream  or  milk, — 
as  oleomargarine, — and  not  merely  requiring  such  substitute  to 
be  marked  so  as  to  preyent  fraud  upon  the  public,  is  unconstitu- 
tional.i« 

Prevention  of  Fraud. — The  legislature,  however,  has  the 
power  to  enact  laws  for  the  protection  of  the  public  against  fraud 
and  deception  in  the  sale  of  articles  of  food  in  common  and  gen- 
eral use.  This  is  clearly  a  legitimate  exercise  of  the  police 
power  of  the  state.  Statutes,  therefore,  merely  regulating  the 
sale  of  articles  of  food,  and  punishing  adulteration,  deception, 
and  fraud,  are  unquestionably  valid ;  and  whether  a  particular 
regulation  of  this  character  is  necessary,  reasonable,  or  expe- 
dient is  a  question  for  the  legislature,  and  not  for  the  courts.^  ^' 

1*1  Frorer  v.  People,  141  111.  171,  31  N.  B.  896. 

142  People  y.  Marx,  99  N.  Y.  377,  2  N.  E.  29,  62  Am.  Rep.  84.  And  see- 
Northwestern  Mfg.  Co.  V.  Wayne  Cir.  Judge,  68  Mich.  381,  26  N.  W.  372» 
66  Am.  Rep.  693. 

148  The  following  statutes  of  this  character  have  been  fiostained  by 
the  courts: 

Statutes  prohibttlng  and  punishing  the  sale  or  keeping  for  sale  of 
oleomargarine  or  other  substances  in  imitation  of  butter,  without  mark- 
ing them  so  as  to  show  what  they  are,  and  statutes  regulating  gener- 
ally the  sale  of  dairy  products,  and  punishing  their  adulteration. 
Powell  y.  Com.,  114  Pa.  265,  7  AU.  913,  affirmed  in  127  U.  S.  678;  State 
y.  Addington,  77  Mo.  110;  State  y.  Marshall,  64  N.  H.  549,  16  Atl.  210; 
People  y.  Arensberg,  103  N.  Y.  388,  8  N.  B.  736,  67  Am.  Rep.  741; 
Palmer  y.  State,  39  Ohio  St.  236;  State  y.  Horgan,  65  Minn.  183,  66  N.. 
W.  688;  Pierce  y.  State,  63  Md.  592. 

Statutes  prohibiting  the  sale  of  adulterated  or  watered  milk.  See* 
the  cases  aboye  cited,  and  see  Butler  y.  Chambers,  36  Minn.  69,  80  N*. 


THE  STATUTE  LAW.  S3 

Protection  of  Public  Morals,  Health,  and  Comfort. — ^It  ia 
also  a  legitimate  exercise  of  police  power  of  the  state  to  enact 
laws  regulating  the  manufacture  and  sale  of  food  products,  and 
other  articles,  to  such  an  extent  as  may  be  necessary  to  properly 
protect  the  morals,  health,  and  comfort  of  the  public.  Thus, 
the  legislature  may  regulate  or  prohibit  the  sale  of  intoxicating 
liquors,***  and  it  may  prevent  the  keeping  of  cows  in  an  un- 
healthy or  crowded  condition,  and  the  adulteration  of  dairy 
products,**'  or  of  confectionery  or  other  articles  of  food.*** 

43.  Segnlation  of  Places  of  Amiuement, 

It  is  also  within  the  power  of  the  state  legislatures  to  regulate 
theatres,  billiard  rooms,  and  other  places  of  amusement  and 
sport,  so  as  to  prevent  annoyance  or  disturbance  of  the  com- 
munity, corruption  of  the  public  morals,  etc.**'' 

W.  308;  Com.  v.  Waite,  11  Allen  (Mass.)  264,  87  Am.  Dec.  711;  Com. 
Y.  Eyans,  132  Mass.  11;  People  v.  West,  106  N.  T.  298,  12  N.  E.  610,  60 
Am.  Rep.  452;  State  v.  Smjrth,  14  R.  I.  100,  61  Am.  Rep.  344. 

Statutes  prohibiting  the  sale  of  vinegar  below  a  certain  standard. 
People  V.  Worden  Grocer  Co.,  118  Mich.  604,  77  N.  W.  316. 

Statutes  requiring  that  baking  powder  containing  alum  shall  be  so 
marked  as  to  show  that  fact  Stolz  y.  Thompson,  44  Minn.  271,  46  N. 
W.  410. 

Statutes  regulating  the  manufacture  and  sale  of  lard  and  lard  com- 
pounds and  substitutes,  and  of  foods  prepared  therefrom.  State  y. 
Aelesen,  50  Minn.  5,  52  N.  W.  220. 

Statutes  prohibiting  the  sale  of  adulterated  confectionery.  Com.  y. 
Chase,  125  Mass.  202. 

!«'« Santo'  y.  State,  2  Iowa,  165,  63  Am.  Dec.  487;  Thurlow  y.  Com., 
5  How.  (U.  S.)  504;  Mugler  y.  Kansas,  123  U.  S.  623;  Woods  y.  State, 
36  Ark.  38;  Keller  y.  State,  11  Md.  525,  69  Am.  Dec.  226;  Danville  y. 
Hatcher,  101  Va.  523,  44  S.  B.  723. 

1*5  Powell  V.  Com.,  114  Pa.  265,  7  Atl.  913,  affirmed  in  127  U.  S.  678; 
Butler  y.  Chambers,  36  Minn.  69,  30  N.  W.  308;  note  143,  supra. 

i«<Com.  y.  Chase,  125  Mass.  202;  Stolz  y.  Thompson,  44  Minn.  271, 
46  N.  W.  410.    And  see  the  other  cases  cited  in  notes  preceding. 

147  Thus,  the  legislature  may  prohibit  the  keeper  of  a  billiard  room 
or  bowling  alley  from  allowing  playing  therein  after  a  certain  time  In 
the  evening  or  night    Com.  y.  Colton,  8  Gray  (Mass.)  488. 
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44.  b  Port  Fadtd  Lawii. 

It  is  provided  by  the  constltutioii  of  the  tTnited  Statierf  that 
no  "ex  post  facto  law"  shall  be  passed  by  congress/^®  or  by  any 
state,***  and  in  the  state  constitutions  there  is  a  similar  limita- 
tion on  the  power  of  the  legislature.  An  ^'ex  post  facto  law/' 
within  the  meaning  of  this  prohibition,  is  "one  which,  in  its 
operation,  makes  that  criminal  which  was  not  so  at  the  time 
the  action  was  performed,  or  which  increases  the  punishment, 
or.  in  short,  which,  in  relation  to  the  offense  or  its  consequences, 
alters  the  situation  of  a  party,  to  his  disadvantage."*'^®  In  a 
sense,  all  acts  passed  after  an  offense  is  committed  are  ex  post 
facto  in  relation  to  that  offense,  but  the  words  are  not  used  in 
80  broad  a  sense  in  the  constitution. 

Laws  Creating  or  Aggravating  Offenses. — This  prohibition 
in  the  constitution  clearly  prevents  the  legislatures  from  pun- 
i^ing  as  a  crim«  an  act  previously  committed,  and  which  was 
innocent  or  not  punishable  when  committed,  and  from  aggra- 
vating an  offense  previously  committed.*** 

1*8  Const  XJ.  S.  art.  1,  S  9. 

i«  Id.  S  10. 

180  Per  Mr.  Justice  Washington  in  U.  S.  v.  Hall,  2  Wash.  C.  C.  366, 
Fed.  Gas.  No.  15,285.  And  see  Kring  v.  Missouri;  107  U.  S.  221;  Ex 
parte  Garland,  4  Wall.  (U.  S.)  333;  Gummings  v.  Missouri,  4  Wall. 
(U.  S.)  277;  Marion  v.  State,  16  Neb.  349,  20  N.  W.  289,  20  Neb.  233, 
29  N.  W.  911,  57  Am.  Rep.  825;  In  re  Medley,  134  U.  S.  160;  Duncan  v. 
Missouri,  152  U.  S.  377;  Garvey  v.  People,  6  Colo.  559,  45  Am.  Rep.  531. 

In  Fletcher  y.  Peck,  6  Cranch,  87,  Chief  Justice  Marshall  said  that  an 
ex  post  facto  law  was  a  law  which  rendered  "an  act  punishable  in  a 
manner  in  which  it  was  not  punishable  when  it  was  committed." 

And  In  Galder  t.  Bull,  3  DaU.  (U.  S.)  386,  Mr.  Justice  Chase  defined 
such  a  law  as  (1)  "any  law  which  makes  an  act  done  before  the  pass- 
ing of  the  law,  and  which  was  innocent  when  done,  criminal;"  (2) 
*'any  law  which  aggravates  a  crime,  and  makes  it  greater  than  it  was 
when  committed;"  (3)  "any  law  which  changes  the  punishment,  and 
Inflicts  a  greater  punishment  than  the  law  annexed  to  the  crime  when 
committed;"  (4)  "any  law  which  alters  the  legal  rules  of  evidence." 

isiCalder  v.  Bull,  3  Dall.  (U.  S.)  386;  Com.  v.  Edwards,  9  Dana 
(Ky.)  447;  Marion  v.  State,  16  Neb.  349,  20  N.  W.  289. 

It  has  been  held  that  a  statute  which  purports  to  authorize  the  pros- 
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Laws  Affecting  PuMshfnent.—^^JX  is  aUo  a  violation  of  this 
provision  for  the  legislature  to  increase  the  punishment  for  an 
act  previously  oonmiitted,***  or  to  change  the  punishment,  and^ 
substitute  a  different  punishment,  where  the  change  does  not 
amoirnt  merely  to  a  remission  of  a  separable  portion  of  the  pun- 
ishment prescribed  at  the  time  the  offense  was  committed,  or 
a  clear  mitigation  of  the  punishment.^*'     It  is  otherwise  if  a' 

eeution,  trial,  and  punishment  of  a  person  for  an  offense  previously 
committed,  and  as  to  which  prosecution  and  punishment  is,  at  its  pass- 
age, barred  by  the  pre-existingr  statute  of  limitations,  or  by  an  act  of 
amnesty,  is  unconstitutional.  Moore  v.  State,  48  N.  J.  Law,  203,  39  Am. 
Rep.  558  (six  judges  voting  "yes,"  and  five  voting  "no");  State  v. 
Sneed,  25  Tex.  Supp.  66;  State  v.  Keith,  63  N.  C.  140;  Thompson  v. 
State,  64  Miss.  740. 

"■In  re  Medley,  184  U.  S.  160;  Hartung  v.  People,  22  N.  Y.  95,  26 
N.  Y.  167;  Shepherd  v.  People,  25  N.  Y.  406;  Johnson  v.  People,  173  III. 
131,  50  N.  E.  321;  Com.  v.  Mott,  21  Pick.  (Mass.)  492;  Flaherty  v.^ 
Thomas,  12  Allen  (Mass.)  728;  Murphy  v.  Com.,  172  Mass.  264,  52  N. 
E.  505;  Marion  v.  State,  16  Neb.  349,  20  N.  W.  289;  Ex  parte  Hunt,  28 
Tex.  App.  861,  18  S.  W.  145;  Lindzey  v.  State,  65  Miss.  542,  5  So.  99, 
7  Am.  St  Rep.  674;  People  v.  McNulty  (Cal.)  28  Pac.  816. 

"•Hartung  v.  People,  22  N.  Y.  96,  26  N.  Y.  167;  Shepherd  v.  People, 
25  N.  Y.  406;  In  re  Petty,  22  Kan.  477;  Murphy  y.  Com.,  172  Mass.  264, 
52  N.  B.  505;  Lindzey  v.  State,  65  Miss.  542,  5  So.  99,  7  Am.  St.  Rep. 
674;  State  v.  Rooney,  12  N.  D.  144,  95  N.  W.  513. 

When,  at  the  time  a  murder  is  committed,  it  is  punishable  by  death 
or  imprisonment  for  life,  the  penalty  to  be  fixed  by  the  jury,  a  statute 
dividing  murder  into  degrees,  and  punishing  murder  in  the  first  degree 
by  death,  and  divesting  the  jury  of  authority  to  fix  the  penalty  at  im- 
prisonment for  life,  is  unconstitutional  as  to  this  murder.  Marion  v. 
State,  16  Neb.  349,  20  N.  W.  289. 

A  law  changing  the  punishment  from  death  to  one  year's  imprison- 
ment at  hard  labor,  and  then  death,  if  the  governor  shall  issue  his  war- 
rant therefor,  or  from  death,  merely,  to  death  and  imprisonment  by 
solitary  confinement  until  execution,  is  unconstitutional,  as  applied  to 
offenses  previously  committed.  Hartung  v.  People,  22  N.  Y.  96,  26  N. 
Y.  167;  In  re  Petty,  22  Kan.  477;  In  re  Medley,  134  TT.  S.  160.  Cf.  State 
V.  Rooney,  12  N.  D.  144,  95  N.  W.  513. 

Where  an  act  is  punishable  by  fine  or  imprisonment,  a  statute  di- 
minishing the  extreme  limit  of  imprisonment,  but  increasing  the  ex- 
treme limit  of  ^e  fine,  is  unconstitutional.  Flaherty  v.  Thomas,  12 
Allen  (Mass.)  428. 

The  same  is  trae  of  a  change  from  fine  "or"  imprisonment  to  fine 
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law  merely  remits  a  portion  of  the  punishment,  or  otherwise 
merely  mitigates  it,^*^*  and  mere  changes  in  the  details  of  the 
execution,  affecting  no  substantial  right  of  the  prisoner,  are  un- 
objectionable.^*** Laws  which  provide  for  an  increased  punish- 
ment for  a  second  or  third  offense  are  not  within  the  prohibition^ 
though  the  prior  offense  may  have  been  committed  before  its  en- 
actment.^®* 

"and"  imprisonment  Flaherty  y.  Thomas,  supra;  Com.  y.  McDonough» 
13  Allen  (Mass.)  581. 

The  legislature  cannot  take  away  from  one  who  has  committed  a 
crime  the  right  to  a  deduction  from  his  term  of  imprisonment  for  good 
behavior,  which  was  allowed  at  the  time  the  act  was  committed  (Mur- 
phy V.  Com.,  172  Mass.  264,  52  N.  E.  505.  43  L.  R.  A.  154,  70  Am.  St  Rep. 
266;  In  re  Canfield,  98  Mich.  645.  57  N.  W.  807)  hence  an  indetermin- 
ate sentence  law  so  providing  is  Invalid  as  to  prior  crimes.  State  v. 
Tyree  (Kan.)  78  Pac.  525. 

Nor  can  it  reduce  the  amount  per  day  allowed  to  a  convict  as  a 
credit  on  his  fine  and  costs,  when  working  out  the  same.  Ex  parte 
Hunt,  28  Tex.  App.  361,  13  S.  W.  145. 

164  Com.  V.  Wyman,  12  Cush.  (Mass.)  237;  Com.  v.  Gardner,  11  Gray 
(Mass.)  438;  People  v.  Hayes,  140  N.  T.  484,  35  N.  E.  951,  87  Am.  St 
Rep.  572;  Hartung  v.  People,  22  N.  Y.  95,  105;  In  re  Petty,  22  Kan.  477. 
And  see  State  v.  Williams,  2  Rich.  (S.  C.)  418,  45  Am.  Dec.  741. 

In  Hartung  v.  People,  supra.  Judge  Denio  said  that  "anything  which, 
if  applied  to  an  individual  sentence,  would  fairly  fall  within  the  idea 
of  a  remission  of  a  part  of  the  sentence,  would  not  be  liable  to  ob- 
jection," as  a  change  from  punishment  by  fine  and  Imprisonment  to 
fine  or  imprisonment 

The  Massachusetts  court  held  that  a  change  of  the  punishment  from 
death  to  imprisonment  for  life  at  hard  labor  was  not  unconstitutional, 
on  the  ground  that  this  was  a  mitigation  of  the  punishment.  Com.  v. 
Wyman,  12  Cush.  (Mass.)  237;  Com.  v.  Gardner,  11  Gray  (Mass.)  438. 
See,  also,  Mclnturf  v.  State.  20  Tex.  App.  335. 

The  contrary  was  held  in  New  York.  Shepherd  v.  People,  25  N.  Y. 
406. 

i54aHolden  v.  Minnesota,  137  U.  S.  483;  In  re  Tyson,  13  Colo.  482, 
22  Pac.  810;  State  v.  Rooney,  12  N.  D.  144,  95  N.  W.  513.  Removal  of 
limitation  of  minimum.  People  v.  Hayes,  70  Hun,  111,  24  N.  Y.  Supp. 
194. 

i»  Blackburn  v.  State,  60  Ohio  St  428,  36  N.  E.  18;  Com.  v.  Mar- 
chand,  155  Mass.  8,  29  N.  E.  578;  Com.  v.  Graves,  155  Mass.  163,  29  N. 
E.  579;  Sturtevant  v.  Com.,  158  Mass.  598.  33  N.  E.  648;  People  v.  But- 
ler. 3  Cow.  (N.  Y.)  347;  McDonald  v.  Massachusetts,  180  U.  S.  311: 
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Prison  Discipline. — Any  change  in  the  law  which  is  fairly 
referable  to  prison  discipline,  or  penal  administration,  as  its 
primary  object^  may  be  made  to  take  effect  upon  past  as  well  as 
future  offenses,  as  changes  in  the  manner  or  kind  of  employment 
of  convicts  sentenced  to  hard  labor,  the  system  of  supervision, 
the  means  of  restraint,  and  the  like.  Changes  of  this  sort  may 
operate  to  increase  or  mitigate  the  severity  of  the  punishment 
of  the  convict,  but  they  are  not  within  the  constitutional  pro- 
hibition.*^* 

Laws  Regulating  Mode  of  Procedure. — ^Laws  regulating  the 
mode  of  procedure  in  criminal  cases  are  not  within  the  constitu- 
tional prohibition  if  they  do  not  dispense  with  any  of  the  sub- 
stantial protections  with  which  the  existing  law  surrounds  the 
accused.**^''  It  is  competent,  therefore,  for  the  legislature,  as 
to  offenses  previously  committed,  to  change  the  place  of  trial,  or 
the  tribunal  before  which  the  accused  shall  be  tried  ;^^®"'  to  sub- 
stitute proceedings  by  information  for  indictments;**®*^  to  limit 

Rand  v.  Com.,  9  Orat  (Va.)  788;  People  v.  Stanley,  47  Cal.  113;  In  re 
Kline,  6  Ohio  Clr.  Ct.  R.  215.  And  see  In  re  Miller,  110  Mich.  676, 
68  N.  W.  990;  Dayls  v.  State,  162  Ind.  34,  61  N.  E.  928. 

iB«Hartiing  v.  People,  22  N.  T.  96;  Murphy  v.  Com.,  172  Mass.  264, 
62  N.  E.  505. 

3S7Cooley,  Const  Llm.  272;  Krlng  v.  Missouri,  107  U.  S.  221;  Duncan 
y.  Missouri,  152  U.  S.  377^  Gibson  v.  Mississippi,  162  U.  S.  565;  Marlon 
V.  State,  16  Neb.  349,  20  N.  W.  289,  20  Neb.  233,  29  N.  W.  911,  57  Am. 
Rep.  825;  Gut  t.  State,  9  Wall.  (U.  S.)  35;  Hopt  y.  People  of  UUh,  110 
U.  S.  574;  People  v.  Mortimer,  46  Cal.  116. 

isaaCook  V.  U.  S.,  138  U.  S.  157;  Duncan  v.  Missouri,  152  U.  S.  377; 
State  Y.  Jackson,  105  Mo.  196,  15  S.  W.  333,  16  S.  W.  829;  Com.  v.  Phil- 
lips, 11  Pick.  (Mass.)  28;  State  y.  Welch,  65  Vt  50,  25  Atl.  900;  State 
T.  Cooler,  30  S.  C.  105,  8  S.  B.  692;  Marion  y.  State,  16  Neb.  349,  20  N. 
W.  289,  20  Neb.  233,  29  N.  W.  911,  57  Am.  Rep.  825. 

iMbLybarger  y.  State,  2  Wash.  St  552,  27  Pac.  449,  1029;  State  v. 
Hoyt,  4  Wash.  St  818,  30  Pac.  1060;  In  re  Wright,  8  Wyo.  478,  27  Pac. 
565. 

Contra,  as  to  crimes  committed  while  state  was  a  territory  and  the 
federal  constitution  applied.  State  y.  Klngsly,  10  Mont  537,  26  Pac. 
1066;  McOarty  y.  State,  1  Wash.  St.  377,  25  Pac.  299. 
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the  number  composing  a  grand  jury  ;**®*  to  change  the  mode  of 
summoning  or  impaneling  the  jury;*'*^  to  limit  the  time  for 
challenging  jurors  ;^*^®®  to  give  the  state  additional,***'  or  the  ac^ 
cused  fewer,  peremptory  challenges,**^®*  and  change  the  grounds 
of  challenge  ;*^®*^  to  limit  the  jury  to  a  consideration  of  the  facts 
only;**®*  to  change  the  requirements  as  to  pleadings ;*^®^  to  r^- 
ulate  the  procedure  on  appeal,**®^  and  the  like. 

Rules  of  procedure,  however,  cannot  be  changed  as  to  exist- 
ing offenses,  if  the  change  injuriously  affects  any  substantial 
right  to  which  the  accused  is  entitled  under  the  law  in  force 
wBen  the  offense  was  committed.***  Thus,  if  the  law  in  force 
at  the  time  of  a  homicide  makes  a  conviction  and  sentence  for 
murder  in  the  second  degree  an  acquittal  of  the  crime  of  murder 
in  the  first  degree,  though  such  conviction  be  reversed,  the  legis- 
lature cannot  change  the  law,  and  allow  another  prosecution  for 
murder  in  the  first  degree.**®  Nor  can  it  reduce  the  number  of 
jurors.***  Nor  remove  the  bar  of  the  statute  of  limitations 
after  it  has  once  run.**** 

1B8C  state  V.  Ah  Jim,  9  Mont.  167,  23  Pac.  76. 

i68d  Gibson  v.  Mississippi,  162  U.  S.  565;  Stokes  v.  People,  58  N.  T. 
164. 

iBSe  State  V.  Taylor,  134  Mo.  109,  85  S.  W.  92. 

»&f  state  ▼.  Ryan,  13  Minn.  370;  Walston  y.  C(Mn.,  16  B.  Man.  (55 
Ky.)  15. 

i»8g  South  v.  State,  86  Ala.  617,  6  So.  52;  Mathis  v.  State,  31  Fla.  291, 
12  So.  681. 

i»8h  Stokes  v.  People,  53  N.  Y.  164,  13  Am.  Rep,  492. 

iBSiMarlon  v.  State,  16  Neb.  349,  20  N.  W.  289,  20  Neb.  233,  29  N.  W. 
911,  57  Am.  Rep.  825. 

1B8J  State  V.  Manning,  14  Tex.  402;  Perry  v.  State,  87  Ala^  80,  6  Sa  425. 

isskjacquins  v.  Com.,  9  Cush.  (Mass.)  279. 

iw  Kring  V.  Missoari,  107  U.  S.  221. 

i«o  Kring  v.  Missouri,  107  U.  S.  221. 

lei  Thus,  in  Thompson  v.  Utah,  170  U.  S.  343,  the  provision  In  the 
constitution  of  the  state  of  Utah  for  the  trial  of  criminal  cases,  not 
capital,  in  courts  of  general  Jurisdiction  by  a  jury  composed  of  eight 
persons  only,  was  held  unconstitutional  as  to  offenses  committed  before 
the  territory  became  a  state. 

leia  Moore  v.  State,  43  N.  J.  Law,  203,  39  Am.  Rep.  558. 
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Chmging^  Rtttes  of  Evidehce.-^A  law  is  unconstitutional,  as 
applied  to  offenses  previously  coiiunitted,  if  it  changes  the  rules 
of  eTidence  to  such  an  extent  as  to  allow  a  conviction  on  less 
evidence  or  proof  than  was  previously  required.*®^     But  a  law 
may  be  enacted  which  makes  certain  matters  admissible   in  evi- 
dence,**** or  enlarges  the  class  of  persons  who  may  be  competent 
to  testify,  for  this  does  not  alter  the  degree  or  measure  of  proof 
required.*** 

45.  Indefiniteness  of  Statutes. 

Except  as  to  common-law  offenses,  it  is  for  the  legislature, 
not  the  courts,  to  determine  what  acts  are  to  be  punished  as 
crimes.    A  penal  statute,  therefore,  to  be  valid,  must  be  suffi- 
ciently definite  to  show  what  acts  the  legislature  intended  to 
punish.     It  must  define  the  offense  with  certainty,  either  by 
specifying  the  acts  which  shall  constitute  it,  or  by  describing 
it  by  some  name  known  to  the  common  law.***     The  descrip- 
tion, though  general,  is  sufficiently  definite  if  the  court,  by  giv- 
ing the  words  their  ordinary  meaning,  can  say  what  acts  were 
intended  to  be  punished.***     A  statute  punishing  a  crime,  and 

i«2Calder  y.  Bun,  3  DaU.  (U.  S.)  386;  Duncan  v.  Missouri,  152  U. 
S.  377;  Hart  v.  State,  40  Ala.  32,  88  Am.  Dec.  752;  State  v.  Johnson,  12 
Minn.  476,  98  Am.  Dec.  241;  Cummings  v.  Missouri,  4  Wall.  (U.  8.) 
277,  325. 

Thus,  the  necessity  for  corroboration  of  witnesses  cannot  be  dis- 
pensed with.    Hart  T.  State,  supra. 

182a  Thompson  y.  Missouri,  171  U.  S.  380. 

ic'Hopt  V.  People  of  Utah,  110  U.  S.  674.  And  see  Mrous  v.  State, 
31  Tex.  Cr.  R.  597,  21  S.  W.  764,  87  Am.  St.  Rep.  834. 

iw  State  V.  Partlow,  91  N.  C.  550,  49  Am.  Rep.  652;  Foster  v.  Terri- 
tory, 1  Wash.  St.  411,  25  Pac.  459.  See  State  ▼.  Mann,  2  Or.  238,  where 
this  principle  is  recognized,  but  wrongly  applied. 

165  An  act  punishing  any  person  who  "shall  disturb  any  religious 
society,  when  meeting  together  in  religious  worship,"  is  not  void  as 
failing  to  sufficiently  define  the  offense.  State  y.  Stuth,  11  Wash.  423, 
39  Pac.  665. 

Nor  are  statutes  to  suppress  gaming  houses  and  gambling  too  in- 
definite because  they  use  general  words,  without  defining  them, — as 
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merely  describing  it  by  a  general  name  known  to  the  common 
law,  as  "rape,"  "robbery,"  "arson,"  "assault  and  battery,"  etc., 
is  not  too  indefinite.**^® 

46.  Oonstruction  of  Statutes — ^In  General. 

Unfortunately,  in  the  enactment  of  penal  statutes,  the  legis- 
lature does  not  always  express  itself  in  clear  and  unambiguous 
language.  In  such  a  case  it  is  for  the  courts  to  construe  the 
statute,  and  ascertain,  if  possible,  what  the  legislature  intended. 
In  the  construction  of  statutes  in  cases  of  doubt,  the  courts  are 
governed  by  certain  well-established  rules.  These  rules,  or  the 
most  important  of  them,  will  be  given  in  the  following  sections. 

The  Intention  of  the  Legislature  Oovems, — The  principal  rule 
is  that  the  intention  of  the  legislature  governs.  Whenever  the 
intention  of  the  legislature  is  manifest,  it  must  be  given  effect, 
provided  the  statute  is  not  unconstitutional.  This  is  the  para- 
mount rule  of  construction.*®''  "All  the  rules  of  construction 
must  give  way  to  the  fundamental  principle  that  the  intention 
of  the  legislature  is  to  govern.  *  *  *  The  design  of  all 
rules  is  to  furnish  guides  to  assist  in  arriving  at  the  intention 
of  the  legislature."*®* 

"gaming  house,"  "gaming  table,"  "gaming  device,"  "faro,"  'Imnking 
game,"  etc.  U.  S.  v.  Speeden,  1  Cranch,  C.  C.  635,  Fed.  Cas.  No.  16,366; 
MiUer  v.  State,  48  Ala.  122;  People  v.  Carroll,  80  Cal.  163,  22  Pac.  129; 
State  V.  Thomas,  50  Ind.  292. 

160  See  State  v.  Berdetta,  73  Ind.  185,  38  Am.  Rep.  117;  Ledgerwood 
V.  State,  134  Ind.  81,  33  N.  E.  631;  Ex  parte  Bergen,  14  Tex.  App.  52; 
Prindle  v.  State,  31  Tex.  Cr.  R.  551,  21  S.  W.  360,  37  Am.  St.  Rep.  833; 
Houston  V.  Com.,  87  Va.  257,  12  S.  E.  385. 

icTCaln  V.  State,  20  Tex.  355;  Walker  v.  State,  7  Tex.  App.  245;  Al- 
brecht  v.  State,  8  Tex.  App.  313;  Smith  v.  People,  47  N.  Y.  330;  People 
V.  Potter,  47  N.  Y.  375,  379;  Noble  v.  State,  1  G.  Greene  (Iowa)  325; 
Parkinson  v.  State,  14  Md.  184,  194;  State  v.  Stephenson,  2  Bailey  (S. 
C.)  334;  Com.  v.  Kimball,  24  Pick.  (Mass.)  366,  35  Am.  Dec.  326; 
Keener  v.  State,  18  Ga.  194,  63  Am.  Dec.  269. 

168  Cain  V.  State,  20  Tex.  355. 
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Beasonabl-e    Construction, — AnothtT  nile,  applicable  in  all 
cases,  is  that  statutes  must  have  a  reasonable  construction,*** 

47.  Exiles  to  Aid  in  Construction. 

(a)  Ordinary  Meaning  of  Language, — Except  as  to  technical 

terms,  statutes  are  to  be  construed  according  to  the  ordinary  and 

literal  meaning  of  their  language,  if  that  meaning  can  be  clearly 

ascertained.*^®     But  words  will  be  construed  contrary  to  their 

literal  meaning,  when  necessary  in  order  to  give  effect  to  the 

manifest  intention  of  the  legislature.*^* 

(6)  Strict  Construction. — It  is  a  well-settled  rule  that,  in 
the  absence  of  express  statutory  provision  to  the  contrary,  penal 
statutes  are  to  be  strictly  construed  in  favor  of  the  accused.*^^ 

i«»  Walker  y.  BUte,  7  Tex.  App.  246;  Adams  v.  New  York,  192  U.  8. 

5S5. 

iroCoolldge  v.  Ghoate,  11  Mete  (Mass.)  79,  82;  Remmington  y.  State, 
1  Or.  231;  People  v.  Todd,  51  Hun,  446,  451,  4  N.  T.  Supp.  25;  People  v. 
Plomsted,  2  Mich.  465. 

Tbe  courts  are  not  at  liberty  to  construe  a  statute  contrary  to  its  or- 
dinary and  grammatical  meaning,  merely  because  such  a  construction 
is  necessary  to  render  the  statute  effective.  If  the  legtslature  has  fail- 
ed to  accomplish  its  object  by  the  enactment  of  a  penal  statute,  "it  is 
to  that  authority,  and  not  to  the  courts,  that  the  public  must  look  for  a 
correction  of  the  mistake."    Remmington  y.  State,  1  Or.  281. 

"The  intention  of  the  legislature  is  to  be  collected  from  the  words 
they  employ.  Where  there  is  no  ambiguity  in  the  words,  there  is  no 
room  for  construction.  The  case  must  be  a  strong  one  Indeed  which 
would  Justify  a  court  in  departing  from  the  plain  meaning  of  words, 
especially  in  a  penal  act,  in  sekrch  of  an  intention  which  the  words 
themselyes  did  not  suggest."  Per  Chief  Justice  Marshall,  in  U.  S.  y. 
Wiltberger,  5  Wheat  (U.  S.)  76. 

iTi  Cain  y.  State,  20  Tex.  855;  Walker  y.  State,  7  Tex.  App.  245;  Al- 
brecht  y.  State,  8  Tex.  App.  813;  Smith  y.  People,  47  N.  T.  830;  People 
V.  Potter,  47  N.  Y.  875,  379;  Noble  y.  State,  1  O.  Greene  (Iowa)  325. 

172  u.  S.  y.  Lacher,  134  U.  S.  624;  U.  S.  y.  Wiltberger,  5  Wheat.  (U. 
S.)  76;  In  re  McDonougb,  49  Fed.  860;  Lescallett  y.  Com.,  89  Va.  878, 
17  S.  B.  546;  Warner  v.  Com.,  1  Pa.  154,  44  Am.  Dec.  114;  State  y.  Bry- 
ant, 90  Mo.  534,  2  S.  W.  836;  Com.  y.  Hickey,  2  Pars.  Sel.  Cas.  (Pa.) 
317;  Steel  y.  Stete,  26  Ind.  82;  People  y.  Reynolds,  71  Mich.  348,  38  N. 
W.  923. 

'There  can  be  no  construetiye  offenses,  and,  before  a  man  can  be 
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By  this  it  is  meant  that  tiiej  are  to  he  construed  strictly  in 
those  parts  which  are  against  the  accused^  but  liberally  ip  those 
parts  which  are  in  his  favor.^^*  No  person  is  to  be  made  sub- 
ject to  such  statutes  by  implication,  and  when  doubts  arise  con- 
cerning their  interpretation,  they  are  to  wei^  oixly  in  f  ayor  of 
the  accused.^  "^^  This  does  not  mean,  however,  that  a  penal 
statute  is  to  be  construed  so  strictly  as  to  defeat  the  obvious  in- 
tention of  the  legislature.  The  courts  are  bound  to  give  effect 
to  the  plain  and  obvious  meaning  of  a  statute,  and  not  narrow 
it  by  construction.*'^' 

punished,  his  case  must  be  plainly  and  unmistakably  within  the  stat- 
ute."   U.  8.  y.  Lacher,  supra. 

"The  rule  that  penal  statutes  are  to  be  construed  striotly  is,  perhaps, 
not  much  less  old  than  construction  itself.  It  Is  founded  on  the  tender- 
ness of  the  law  for  the  rights  of  individuals,  and  on  the  main  prin- 
ciple that  the  power  of  punishment  is  vested  in  the  legislative,  not  in 
the  judicial,  department.  It  is  the  legislature,  not  the  court,  which  is 
to  define  a  crime,  and  ordain  its  punishment."  Per  Chief  Justice  Mar- 
shall, in  U.  S.  V.  Wiltberger,  6  Wheat.  (U.  S.)  76. 

Criminal  statutes  are  inelastic,  and  cannot  by  construction  be  made 
to  embrace  cases  plainly  without  the  letter,  though  within  the  reason 
and  policy,  of  the  law.    State  v.  Lovell,  23  Iowa,  304. 

17S  State  V.  Bryant,  90  Mo.  584,  2  S.  W.  836. 

174  State  V.  Bryant,  90  Mo.  584,  2  S.  W.  886;  People  v.  Reilly,  60  Mich. 
384,  15  N.  W.  520. 

ITS  Parkinson  v.  State,  14  Md.  184,  194;  U.  S.  v.  Wiltberger,  6  Wheat 
(U.  S.)  76;  U.  S.  V.  Hartwell,  6  Wall.  (U.  8.)  385;  U.  S.  v.  Morris,  14 
Pet.  (U.  S.)  464;  In  re  Coy,  31  Fed.  794;  Keller  v.  State,  11  Md.  625,  69 
Am.  Dec.  226;  Wedge  v.  State,  12  Md.  235;  Gibbons  v.  People,  33  111. 
443;  People  v.  Plumsted,  2  Mich.  465;  'Com.  v.  Schmunk,  22  Pa.  Super. 
Ct.  848. 

In  State  v.  Thatcher,  36  N.  J.  Law,  445,  462,  it  was  said:  *'The  rule 
of  strict  interpretation  for  criminal  statutes  does  not  hinder  the  court 
from  searching  for  the  legislative  will;  nor  is  the  rule  violated  by  giv- 
ing words,  in  some  cases,  their  full,  or  the  more  extended  of  two  mean- 
ings, as  the  wider  popular.  Instead  of  the  narrow  technical,  one.  Cases 
are  not  wanting  where  some  elasticity  has  been  given  to  criminal  stat- 
utes in  order  to  extend  them  to  the  mischief  obviously  aimed  at" 

This  is  well  illustrated  by  the  case  of  People  v.  Cotteral,  18  Johns. 
(N.  Y.)  116,  where  a  Jail  was  held  to  be  an  "inhabited  dwelling  house/' 
within  the  meaning  of  the  statute  against  arson. 


THE  STATUTE  LAW.  63 

-  (c)  Rectsan  and  Purpose  of  Statute. — ^When  the  meaning  of 
«  statute  is  doubtful,  the  reason  and  purpose  of  its  enactment 
are  to  be  taken  into  consideration  in  construing  it,  and  determin- 
ing the  intention  of  the  legislature.     In  other  words,  though  a 
penal  statute    cannot  be  extended  by  construction,  it  should,  if 
possible,  receive  such  a  construction  as,  when  practically  applied, 
will  tend  to  suppress  the  evil  which  the  legislature  intended  to 
prohibit.*^*     "The  pre-existing  law,  the  evils  which  arose  out 
of  it,  and  the  remedy  intended  to  be  applied,  are  useful  guides 
in  the  interpretation  of  a  doubtful  statute.     A  knowledge  of 
the  old  law  and  the  remedy  applied  by  the  new  frequently  points 
out  the  evil,  and  enables  us  to  correct  it"^^^    It  is  not  permissi- 
ble, however,  to  vary  or  add  to  the  provisions  of  a  statute  on  any 
consideration  of  its  reason  and  purpose,  if  the  meaning  of  the 
legislature  is  clear.  ^^®    All  eifects  which  are  unnatural,  absurd, 
or  unjust  must  be  held  as  implied  exceptions,  the  same  as  if 
they  had  been  expressed  in  words. 

(d)  Preamble  and  Title  of  Act. — It  is  a  well-settled  principle, 
applicable  to  penal  statutes,  as  well  as  to  others,  that  the  pre- 
amble and  the  title  though  they  are  no  part  of  an  act  may  be  re- 
sorted to  as  an  aid  in  ascertaining  the  intention  of  the  legisla- 
^^jpg^i78a  Thus,  in  a  South  Carolina  case,  where  an  act  made  it 
larceny  for  any  person  to  fraudulently  take  from  any  field,  not 
belonging  to  him,  "any  cotton,  com,  rice,  or  other  grain,"  etc., 
without  saying  anything  as  to  its  being  severed  before  the  taking, 
but  the  act  was  entitled,  "An  act  to  make  the  fraudulent  and  se- 
cret taking  of  cotton,  corn,  and  other  grain,  before  severance 

i7«  Smith  y.  State,  52  Ala.  384,  388;  Gibbons  v.  People,  33  111.  443; 
People  V.  Forbes,  62  Hun,  30,  4  N.  Y.  Supp.  757;  People  v.  Plumsted,  2 
Mich.  465;  People  ▼.  McKinney,  10  Mich.  54;  State  v.  Sherman,  46  Iowa, 
415. 

1T7  state  V.  Stephenson,  .2  Bailey  (S.  C.)  334. 

"8  State  V.  Stephenson,  2  Bailey  (S.  C.)  334;  Warner  v.  Com.,  1  Pa. 
164,  44  Am.  Dec.  114;  People  v.  Plumsted,  2  Mich.  465;  Ball  v.  State, 
60  Ind.  896;  Atkinson  t.  State  (Tex.  Cr.  App.)  79  S.  W.  81. 

i7ia  u.  S.  ▼•  Fisher,  2  Cranch  (U.  8.)  368. 
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from  the  soil,  larceny,"  the  court  took  the  title  into  considera- 
tion, and  held  that  the  act  made  a  severance  and  taking  of  grow- 
ing grain  larceny,  though  it  was  not  larceny  at  common  law.*^* 
The  title,  however,  can  never  be  used  to  set  at  naught  the  ob- 
vious meaning  of  the  statute  itself.*^** 

(e)  Construction  with  Reference  to  the  Common  Law. — 
Statutes  frequently  prescribe  a  punishment  for  an  offense  with- 
out defining  it  further  than  by  ^ving  it  a  name  known  to  the 
common  law, — as  "murder,"  "manslaughter,"  "rape,"  "rob- 
bery," "perjury,"  etc.  In  such  a  case  the  common  law  must  be 
resorted  to  in  order  to  determine  the  nature  and  elements  of  the 
offense.^  *^  And  when  a  statute  uses  other  terms,  which  have 
a  settled  meaning  in  the  common  law,  this  meaning  is  to  be 
given  them,  unless  there  is  something  to  show  that  the  legisla- 
ture intended  otherwise.  Thus,  the  words  "dwelling  house," 
'T>reaking,"  and  "entry,"  in  statutes  defining  anfl  punishing 
burglary,  '^burning,"  in  statutes  defining  and  punishing  arson, 
"from  the  person,"  "or  by  violence  or  putting  in  fear,"  in  stat- 
utes defining  and  punishing  robbery,  etc,  are,  unless  a  contrary 
intention  appears,  to  be  given  a  construction  in  accordance  with 
their  meaning  at  common  law.*" 

1T9  state  V.  Stephenson,  2  Bailey  (S.  C.)  334. 
179a  Patterson  v.  Bark  Budora,  190  U.  S.  169. 

180  state  V.  Camley,  67  Vt.  822,  31  Atl.  840;  State  v.  Twogood,  7  Iowb» 
252;  U.  S.  V.  Jones,  3  Wash.  C.  C.  209,  Fed.  Cas.  No.  16,494;  In  re 
Greene,  52  Fed.  104;  U.  S.  v.  Wilson,  Baldw.  78,  Fed.  Cas.  No.  16,730; 
State  v.  Bordetta,  73  Ind.  186,  38  Am.  Rep.  117;  U.  S.  ▼.  Palmer,  8 
Wheat.  (U.  S.)  610,  630;  Com.  v.  Webster,  5  Cush.  (Mass.)  295,  62  Am. 
Dec.  711,  716;  Benson  v.  State,  5  Minn.  19. 

If  a  statute  punishes  an  offense  without  defining  It  further  than  by 
calling  it  by  a  name  known  to  the  common  law,  the  common-law  defini- 
tion applies.  Prindle  y.  State.  31  Tex.  Cr.  R.  551,  21  S.  W.  360,  37  Am. 
St.  Rep.  833;  State  y.  Twogood,  7  Iowa,  262;  Com.  y.  York,  9  Mete. 
(Mass.)  93,  109;  Houston  y.  Com.,  87  Va.  257,  12  S.  E.  385;  Respublica 
y.  Roberts,  1  Yeates  (Pa.)  6,  Mikell's  Cas.  13;  Smith  y.  State,  58  Neb. 
631,  78  N.  W.  1069;  U.  S.  y.  (3arll,  105  U.  S.  611,  and  other  cases  cited 
aboye. 

181  Com.  y.  Humphries,  7  Mass.  242;  Pitcher  y.  People,  16  Mich.  142; 
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Statntes  defining  and  punishing  offenses  are  also  to  be  con- 
stmed  in  accordance  with  the  common  law  in  relation  to  priu- 
cipals  and  accessaries,  responsibility  of  children,  insane  persons, 
etc»,  and  the  necessity  generally  for  a  criminal  intent.*®^ 

Fnrther,  if  the  statute  enjoin  an  act  to  be  done,  or  prohibit  it, 
without  pointing  out  any  mode  of  punishment,  an  indictment 
as  at  common  law  will  lie.*®^*^ 

(f)  Change  of  the  Common  Law. — ^It  must  be  remembered, 
however,  that  it  is  competent  for  the  legislature  to  create  new 
offenses,  and  to  extend  the  common-law  definitions  of  particular 
offenses,  so  as  to  punish,  under  common-law  names,  acts  not  em- 
State  v.  Calhoun,  72  Iowa,  432,  34  N.  W.  194,  2  Am.  St.  Rep.  252;  Long 
7.  State,  12  Ga.  293,  320;  Ex  parte  Vincent,  26  Ala.  145,  62  Am.  Dec. 
714;  Finch  v.  Codl,  14  Grat  (Va.)  643;  Nlcholls  v.  State,  68  Wis.  416, 
32  K  W.  543;  Quinn  y.  People,  71  N.  T.  561,  Beale's  Cas.  789;  Schwa- 
bacher  t.  People,  165  111.  618,  46  N.  E.  809;  Mary  v.  State,  24  Ark.  44, 
SI  Am.  Dec.  60;  People  v.  Gates,  15  Wend.  (N.  Y.)  159.  See  post,  §8 
579,  409,  416. 

In  an  Alabama  case  it  was  said:  "When  words  are  used  by  the 
iegislatare  in  relation  to  a  matter  or  subject,  which,  when  used  in  refer- 
ence to  the  same  subject  at  common  law,  have  obtained  a  fixed  and 
definite  meaning,  the  inference  is  irresistible  that  they  were  intended  to 
be  used  in  the  common-law  sense."  Ex  parte  Vincent,  26  Ala.  145,  62 
Am.  Dec.  714. 

183  Duncan  y.  State,  7  Humph.  (Tenn.)  148;  Rex  v.  Groombridge,  7 
Car.  6  P.  582;  Com.  y.  Knox,  6  Mass.  76;  State  y.  Martindale,  1  Bailey 
(8.  C.)  163;  Stamper  y.  Com.,  7  Bush  (Ky.)  612;  Com.  y.  Carter,  94 
Ky.  527,  23  S.  W.  344;  post,  SS  56,  70.     . 

Statutes  punishing  any  person  who  should  dispose  of  crops  or  other 
property  after  giying  a  mortgage  thereon  haye  been  construed  in  the 
light  of  the  common-law  principle  that  the  contract  of  an  infant  is 
yoidable  at  his  option,  and  it  has  been  held  that  an  infant's  sale  of 
property  on  which  he  has  glyen  a  mortgage,  being  a  disaffirmance  and 
avoidance  of  the  mortgage,  does  not  render  him  liable  under  such  a 
statute.  State  y.  Howard,  88  N.  C.  650;  State  y.  Plaisted,  43  N.  H.  413. 
Unless  the  plain  intent  of  the  statute  creating  an  offense  is  to  inflict 
punishment  only  on  the  person  actually  committing  it,  principals  in  the 
second  degree  and  accessaries  will  be  considered  as  within  its  terms. 
Com.  V.  Carter,  94  Ky.  527,  23  S.  W.  344. 

is^a  4  BI.  Comm.  122;  Keller  v.  State,  11  Md.  525,  69  Am.  Dec.  226; 
State  V.  Fletcher,  5  N.  H.  257. 

C.  &  M.  Crimes — 5. 
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braced  in  the  common-law  definitions,*®*  And  it  follows  that 
identity  in  the  name  of  offenses  at  common  law  and  under  a 
statute  does. not  necessarily  imply  that  the  same  elements,  and 
no  others,  enter  into  both.*®*  Whether  a  statutory  offense  is 
the  same  as  an  offense  known  to  the  common  law  must  depend 
upon  the  language  of  the  particular  statute,  and  the  intention 
of  the  legislature. 

(g)  Prior  Judicial  Construction, — ^When  the  legislature  en- 
acts a  statute  which  is  substantially  the  same  as  one  which  has 
already  received  a  judicial  construction,  it  will  be  presumed  to 
have  known  that  construction,  and  to  have  intended  to  adopt 
it.*«* 

(h)  Construction  as  a  Whole — Giving  Effect  to  All  Parts. — 
In  construing  a  statute,  the  intention  of  the  legislature  is  not  to 
be  ascertained  from  any  particular  expression  or  section,  but 
from  the  whole  act  It  is  a  cardinal  principle  that  a  statute  is  to 
be  construed  as  a  whole,  and  effect  is  to  be  given,  if  possible, 
to  every  section  and  clause.*®* 

(t)  Construction  of  Statutes  Together. — In  ascertaining  the 
meaning  of  a  particular  statute,  all  statutes  in  pari  materia  are 
to  be  taken  into  consideration.  In  other  words,  all  statutes  on 
the  same  subject,  whether  enacted  on  the  same  day,  or  on  differ- 
ent days  of  the  same  session,  or  at  different  sessions,  are  to  be 
taken  together  as  one  law.*®*^ 

i8»  Ante,  §  14. 

184  People  T.  Most,  128  N.  Y.  108,  27  N.  B.  970. 

issO'Byrnes  v.  State,  51  Ala.  25;  State  v.  Brewer,  22  La.  Ann.  273. 

186  People  V.  Ah  Ho,  1  Idaho,  691;  People  v.  Potter,  47  N.  Y.  375,  379; 
People  v.  Todd,  51  Hun,  446,  451,  4  N.  Y.  Supp.  25;  Parkinson  v.  State, 
14  Md.  184,  195,  74  Am.  Dec.  522;  State  v.  Bahcock,  21  Neh.  599,  33 
N.  W.  247;  State  v.  Sherman.  46  Iowa,  415. 

187  Gain  v.  State,  20  Tex.  355.  362;  State  y.  Hope,  15  Ind.  474;  State 
T.  Rackley,  2  Blackf.  (Ind.)  249;  Keller  y.  State,  11  Md.  525,  69  Am. 
Dec.  226;  Myers  y.  State,  3  Sneed  (Tenn.)  98;  Hewlett  ▼.  State,  5 
Yerg.  (Tenn.)  144,  151;  Smith  y.  People,  47  N.  Y.  330;  State  y.  Babcock, 
21  Neb.  599.  33  N.  W.  247;  People  y.  McKinney,  10  Mich.  54;  State  y. 
Sherman,  46  Iowa,  415. 

Statutes  in  relation  to  the  same  offense  must  be  taken  together,  and 


THE  Sf  ATUTB  LAW.  67 

(j)  Construction  in  Cofinection  with,  the  Constitution, — ^Un- 
less a  contrary  intention  clearly  appears,  it  is  to  be  presumed 
that  the  legislature  intended  a  statute  to  be  in  accordance  with 
constitutional  provisions,  and  statutes,  therefore,  are  to  be  con- 
strued in  connection  with  the  constitution,  and,  if  possible,  so 
as  to  be  in  accordance  therewith.  "It  is  a  well-recognized  prin- 
ciple that  courts  will  not  so  construe  a  statute  as  to  render  it  un- 
constitutional, if  any  other  reasonable  construction  can  be  placed 
upon  it,  which  will  render  it  effective  and  legal."*®® 

(i)  Expression  of  One  Thing  an  Exclusion  of  Others. — The 
mmm,  expressio  unius  est  exclusio  alterius,  applies  in  the  con- 
struction of  penal  statutes.  Thus,  where  a  statute  provided  that 
certain  games  of  chance  might  be  kept  on  being  licensed,  and  de- 
clared that  certain  others  should  be  unlawful,  it  was  held  that 
all  games  not  mentioned  in  the  statute  were  legalized.*®® 

{I)  Special  Enumeration  Followed  by  Oenerai  Words, — ^In 
the  construction  of  penal  statutes,  the  courts  are  also  governed 
bj  the  general  rule  that,  "where  a  particular  class  is  spoken  of, 
and  general  words  follow,  the  class  first  mentioned  is  to  be  taken 
as  the  most  comprehensive,  and  the  general  words  treated  as 

constmed  as  if  the  matters  to  which  they  relate  were  embraced  in  a 
single  statute.    State  v.  Wllbor,  1  R.  I.  199,  36  Am.  Dec.  245. 

In  Indiana,  a  statute  approved  June  10,  1852,  provided  that  any  per^ 
son  who  should  be  the  keeper  of  "any  gaming  apparatus,"  for  the  pur- 
pose of  winning  or  gaining  any  article  of  value,  should  be  deemed  a 
professional  gambler,  and  subject  to  punishment  in  the  penitentiary. 
Another  statute,  approved  on  June  14th,  declared  that  any  person  who 
should  be  the  keeper  or  exhibitor  of  "any  gaming  table,  roulette, 
*  *  *  or  billiard  table,"  for  the  purpose  of  winning  any  article  of 
Talue  thereon,  should  be  liable  to  a  fine.  In  State  v.  Hope,  15  Ind.  474, 
it  was  held  that  these  two  statutes  must  be  construed  together,  and 
that,  as  the  last-mentioned  statute  specially  prohibited  the  keeping  of  a 
billiard  table  for  gaming,  and  made  it  a  misdemeanor  only,  the  keeping 
of  such  a  table  was  not  a  felony,  within  the  first-mentioned  statute, 
though  it  might  have  been  so  regarded  except  for  the  second  statute. 

iM  People  V.  Peacock,  98  III.  172,  177;  Adams  v.  New  York,  192  U.  S. 
685.    And  see  Bskridge  v.  State,  25  Ala.  30. 
i<9  People  V.  €k>ldman,  1  Idaho,  714. 
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referring  to  matters  ejusdem  generis  with  such  class."*®®  Thus, 
where  a  statute  provided  that  ''no  tradesman,  artificer,  work- 
man, laborer,  or  other  person  whatsoever,"  should  exercise  his 
ordinary  calling  on  Sunday,  it  was  held  that  the  words  "other 
person  whatsoever"  were  intended  to  refer  to  persons  of  like 
denomination  with  those  specially  mentioned,  and  not  to  all 
persons,  without  regard  to  their  occupation,  and  that  the 
statute,   therefore,   did  not  apply  to  farmers.*** 

This  rule  of  construction  has  also  been  applied  to  statutes 
enumerating  things  of  a  particular  class,  and  concluding  with 
general  words, — as  statutes  against  gaming,  enumerating  par^ 
ticular  games  or  devices,  as  faro,  roulette,  eta,  and  concluding 
with  the  words,  "or  any  other  device."  These  words  have  gen- 
erally been  construed  as  referring  to  such  devices  only  as  are  of 
like  kind  with  those  enumerated.*®* 

(m)  Punctuation. — The  punctuation  of  a  statute  is  not  neces- 
sarily to  be  considered  in  ascertaining  its  meaning.  It  may  al- 
ways be  disregarded  in  order  to  make  the  statute  conform  to  the 
evident  intention  of  the  legislature.* ®* 

i»o  Broom,  Leg.  Max.  625;  Rex  v.  Inhabitants  of  Whitnash,  7  Bam. 
ft  C.  596;  State  v.  Bryant,  90  Mo.  534,  2  S.  W.  836. 

191  Rex  y.  Inhabitants  of  Whitnash,  7  Bam.  ft  C.  696.  In  this  case, 
Bayley,  J.,  remarked  that  if  aU  persons  were  meant,  there  was  no  need 
of  the  specific  enumeratjpn. 

i»2  State  ▼.  Bryant,  90  Mo.  534,  2  S.  W.  886;  State  v.  Hardin,  1  Kan. 
474;  Stith  y.  State,  13  Ark.  680;  Marquis  y.  City  of  Chicago,  27  HI. 
App.  253;  State  y.  Shaw,  39  Minn.  153,  89  N.  W.  805;  Nuckolls  y.  Com., 
32  Grat.  (Va.)  884;  People  y.  Todd,  51  Hun,  446,  4  N.  Y.  Supp.  25.  Com- 
pare State  y.  Lewis,  12  Wis.  434. 

There  are  many  other  statutes  in  the  constmction  of  which  this  rule 
has  been  applied.    See  Shirk  y.  People,  121  111.  61,  11  N.  B.  888.    . 

los  "In  giying  construction  to  a  statute,  the  punctuation  is  entitled  to 
small  consideration,  for  that  is  more  likely  to  be  the  work  of  the 
engrossing  clerk,  or  the  printer,  than  of  the  legislature."  Morrill  y. 
State,  38  Wis.  428,  434.  See,  also,  Schriedley  y.  State,  23  Ohio  St.  130, 
139;  State  y.  Pilgrim,  17  Mont.  311,  42  Pac.  856. 

Thus,  in  Schriedley  y.  State,  supra,  a  statute  punishing  the  receiving 
of  goods  "that  haye  been  stolen  or  taken  by  robbers"  was  construed  as 
coyeiing  the  receiying  of  goods  stolen  in  any  way,  as  well  as  of  goods 
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48.  Intentioii  to  Mate  Prohibited  Act  a  Crime. 


It  is  not  always  clear  whether  the  legislature,  in  prohibiting 
an  act  and  imposing  a  penalty  for  its  commission,  intended  to 
make  the  act  a  crime,  and  to  require  the  penalty  to  be  imposed 
in  a  criminal  prosecution,  instead  of  merely  subjecting  the  per- 
son doing  the  act  to  liability  in  a  civil  action.^**     Of  course 
the  intention  of  the  legislature  must  govern,  and  its  inten- 
tion is  to  be  gathered  from  the  whole  act,  the  terms  used  in 
it,  and  the  purpose  of  the  prohibition.    It  may  be  laid  down, 
as  a  general  rule,  that  if  the  purpose  is  to  protect  the  pub- 
lic generally,  and  the  terms  used  in  the  statute  are  such  as  are 
generally  employed  in  a  penal  statute,  like  the  words  "offense," 
"fine,"   ^'prosecution,"   "conviction,"   "punishment,"   etc.,   the 
statute  should  be  construed  as  making  the  act  a  crime,  and  ren- 
dering the  doer  liable  to  a  criminal  prosecution.^®*    If  the  stat- 

taken  by  robbery,  though  to  construe  it  according  to  the  punctuation, 
there  being  no  comma  after  word  "stolen/'  it  would  apply  only  to  goods 
stolen  by  robbers  or  taken  by  robbers. 

iM  In  Wisconsin  it  was  held  that  a  statute  subjecting  to  a  pecuniary 
penalty  only  any  person  who  should  willfully  obstruct  a  public  high- 
way, to  be  recovered  in  an  action  brought  in  the  name  of  the  state,  did 
not  create  a  criminal  offense,  and  that  an  action  by  the  state  to  recover 
the  penalty  was  a  civil  action.  State  v.  Hayden,  82  Wis.  668;  State  v. 
Smith,  52  Wis.  134,  8  N.  W.  870. 

As  to  the  act  of  congress  excluding  Chinese  from  the  United  States, 
see  U.  S.  V.  Hing  Quong  Chow,  53  Fed.  233,  Beale's  Cas.  123. 

los  In  State  v.  Horgan,  55  Minn.  183,  56  N.  W.  688,  a  statute  pro- 
vided that  whoever  should  sell  or  keep  for  sale  an  article  in  Imitation 
of  butter,  etc.,  should  be  subject  to  the  payment  of  a  "penalty"  of  $50, 
and,  for  a  second  "offense,"  a  penalty  of  $100,  "to  be  recovered,  with 
costs,  in  any  court  of  competent  Jurisdiction."  In  another  section,  pos- 
83ssion  of  the  article  "prohibited"  by  the  act  was  made  prima  facie  evi- 
dence that  the  same  was  kept  in  "violation"  thereof.  In  another  sec- 
tion, the  word  "fine"  was  used  instead  of  "penalty,"  and  in  another, 
proceedings  to  enforce  the  law  were  spoken  of  as  "prosecutions."  4t 
was  held  that  the  act  prohibited  was  a  misdemeanor,  and  that  the  pen- 
alty was  to  be  imposed  as  a  fine  in  a  criminal  prosecution.  See,  also. 
State  V.  Marshall,  64  N.  H.  549, 15  Atl.  210. 

In  Oregon,  a  statute  provided  that  county  warrants  indqrsed,  "Not 
paid  for  want  of  funds,"  should  bear  interest  from  the  date  of  such 
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ute  imposes  a  ''fine/'  and,  in  default  thereof,  imprisonment,  the 
act  is  clearly  made  a  crime,  unless  a  contrary  intention  is  very 
plainly  shown.*  •^  The  statute  need  not  expressly  and  in  terms 
declare  the  act  to  be  a  crime,  or  a  felony,  or  a  misdemeanor,**^ 
nor,  in  those  states  in  which  the  common  law  of  crimes  is  effec^ 
tiye,  need  it  provide  a  punishment,  or  means  of  procedure,  for 
its  enforcement*®^* 

Bastardy  Proceedings. — ^Where  a  statute  subjects  the  father 
of  a  bastard  child  to  proceedings,  either  in  the  name  of  the 
mother  or  in  the  name  of  the  state,  merely  to  charge  him  with 
the  child's  maintenance,  and  not  to  punish  him  by  a  fine  or  other- 
wise, the  object  is  not  to  pimish  him  as  for  a  crime,  but  to  give 
redress  to  the  mother,  or  else  to  indemnify  the  county  against 

Indorsement  until  the  treasurer  should  give  notice  that  there  were 
funds  to  redeem  them,  that  such  notice  should  be  given  when  he  should 
have  as  much  as  $1,500  belonging  to  the  county,  and  that,  for  failure 
to  comply. with  the  statute,  he  should,  on  "conyiction"  thereof,  be  "pun- 
ished"  by  a  "fine"  of  not  less  than  $500,  nor  more  than  $1,000.  Laws 
1893,  p.  60.  It  was  held  that  this  statute  created  a  criminal  offense. 
Bz  parte  Howe,  26  Or.  181,  37  Pac.  636. 

196  See  State  t.  Burton,  113  N.  C.  655,  18  S.  B.  667.  Compare  City  of 
Oshkosh  y.  Schwartz,  55  Wis.  488,  13  N.  W.  652. 

"A  fine,"  said  Lord  Coke,  "signifleth  a  pecuniary  punishment  for  an 
offense  or  contempt  against  the  king."    1  Co.  Litt  126  b. 

i»7  Ex  parte  Howe,  26  Or.  181,  37  Pac.  536;  Portland  v.  Tick,  44  Or. 
439,  75  Pac.  706,  and  the  other  cases  aboye  cited. 

A  statute  proyiding  merely  that  eyery  person  conyicted  of  the  willful 
burning  of  a  gin  house  shall  be  imprisoned  for  not  less  than  flye,  nor 
more  than  ten,  years,  creates  an  offense,  notwithstanding  it  does  not 
expressly  state  that  such  person  shall  be  guilty  of  a  felony.  State  y. 
Pierce,  123  N.  C.  745,  31  S.  B.  847. 

i»Ta  That  a  statute  prohibiting  a  matter  of  public  grieyance,  or  com- 
pelling a  matter  of  public  conyenience,  fails  to  proyide  a  proceeding 
for  its  enforcement,  or  a  punishment  for  its  yiolation,  does  not  render 
it  unenforceable,  since  all  yiolations  of  the  statute  are  misdemeanors 
and  punishable  by  indictment,  if  the  statute  specify  no  other  mode  of 
proceeding.    State  y.  Parker,  91  N.  C.  650,  Mikell's  Cas.  15. 

In  Oregon,  where  there  are  no  common  law  offenses,  where  an  act  is 
prohibited  by  law  but  no  penalty  is  proyided,  the  doing  of  the  act  can- 
not be  punished  as  a  misdemeanor.    State  r.  Qaunt,  18  Or.  116,  9  Pac. 
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liability  for  the  support  of  the  child  as  a  pauper,  and  such  a 
statute  does  not  make  the  b^etting  of  a  bastard  child  a  misde- 
meanor. The  proceeding,  even  though  it  may  be  in  the  name 
of  the  state,  ia  civil,  not  criminal.**®  If  a  statute,  however, 
provides  for  tlie  imposition  of  a  fine  in  bastardy  proceedings, 
upon  a  finding  of  the  issue  of  paternity  against  the  defendant, 
in  addition  to  the  allowance  to  be  made  for  the  use  of  the  mother, 
and  declares  that  he  shall  be  imprisoned  in  default  of  pay- 
ment, the  begetting  of  a  bastard  child  is  thereby  made  a  mis- 
demeanor, and  the  proceeding  is  criminal.*** 

IV.  Expiration  and  Repeal  of  Laws. 

48.  In  General.— Laws  may  be  repealed  expressly  or  im- 
pliedly. Bepeals  by  implication  are  not  favored,  and,  as  a 
rule,  a  law  is  not  to  be  taken  as  repealed  by  a  later  law  unless 
there  is  an  irreooncilable  conflict  between  them.  There  is  gen- 
erally an  implied  repeal,  however, 

1.  When  there  is  an  irreconcilable  repugnancy  between  the 

earlier  and  the  later  law. 

2.  When  the  later  law  undertakes  to  cover  the  whole  sub- 

ject matter  covered  by  the  earlier  law. 

An  act  cannot  be  punished  after  the  law  making  it  punish- 
able has  been  repealed  without  a  saving  clause,  though  it  may 
have  been  committed,  and  even  though  there  may  have  been  a 
conviction  therefor,  before  the  repeal. 

Unless  otherwise  provided,  the  repeal  of  a  repealing  law  re- 
vives the  pre-existing  law, 

60.  Implied  Repeal  of  Statutes. 

When  the  legislature  intends  to  repeal  a  statute,  it  generally 
does  so  in  express  terms,  but  this  is  not  always  the  case.    Some- 

i»8  state  T.  Pate,  Busb.  (N.  C.)  244;  State  ▼.  Burton,  113  N.  C.  656, 
18  S.  E.  657;  State  v.  Johnson,  89  Iowa,  1,  66  N.  W.  404;  Hodge  v. 
Sawyer,  85  Me.  286,  27  AU.  163;  Chandler  ▼.  Com.,  4  Mete.  (CI  Ky.)  66. 

iM  State  y.  Burton,  113  N.  C.  655,  18  S.  E.  657;  Myers  y.  Stafford,  114 
N.  C.  234,  689,  19  S.  E.  764;  SUte  y.  Cagle,  114  N.  G.  885,  19  S.  E.  76t>. 
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times,  when  a  statute  is  enacted  on  a  particular  subject,  nothing 
at  all  is  said  about  existing  laws  on  the  same  subject,  and  the 
question  may  then  arise  whether  an  existing  law  is  impliedly 
repealed.  Kepeals  by  implication  are  not  favored,  and  the  gen- 
eral rule  is  that  an  intention  to  repeal  a  prior  law  will  never  be 
implied  if  it  can  be  avoided  by  any  reasonable  construction  of 
the  statutes.  If  both  acts  can  be  given  full  force  without  con- 
flict^ or  if  the  later  act  is  merely  affirmative,  or  cumulative,  or 
auxiliary,  and  not  inconsistent,  the  earlier  act  is  not  repealed, 
and  both  must  stand.*^®    On  the  other  hand,  if  the  two  acts  are 

200  Per  Champlin,  J.,  in  People  v.  Hanrahan,  75  Mich.  611,  612,  42 
N.  W.  1124.  And  see,  to  the  same  effect:  Com.  v.  Wyman,  12  Cush. 
(Mass.)  237;  Flaherty  v.  Thomas,  12  Allen  (Mass.)  428;  Chamoerlain  v. 
State,  50  Ark.  132,  6  S.  W.  524;  SUte  v.  Rieger.  69  Minn.  151,  60  N.  W. 
1087;  Walker  v.  State,  7  Tex.  App.  245;  Cain  v.  State,  20  Tex.  355;  Peo- 
ple y.  Piatt,  67  Cal.  22,  7  Pac.  1;  State  y.  Babcock,  21  Neb.  599,  33  N. 
W.  247. 

The  rule  as  to  the  repeal  of  a  prior  by  a  subsequent  statute  is  well 
stated  in  Chamberlain  v:  State,  50  Ark.  132,  6  S.  W.  524,  by  Judge 
Smith,  as  follows:  "Subsequent  laws  do  not  abrogate  prior  ones  un- 
less they  are  irreconcilably  in  conflict  The  courts  haye  always  leaned 
against  implied  repeals.  A  general  alBrmatiye  statute  does  not  repeal 
a  prior  particular  statute,  or  particular  proyisions  of  a  prior  statute, 
unless  negatiye  words  are  used,  or  unless  there  be  an  inyincible  repug- 
nancy between  the  two.  The  more  specific  proyision  controls  the  gen- 
eral, without  regard  to  their  order  and  dates.  The  two  acts  are  in- 
terpreted as  operating  together,  the  specific  proyisions  furnishing  ex- 
ceptions and  qualifications  to  the  general  rule." 

An  amendatory  statute  proyiding  only  for  the  distribution  of  the 
penalty  for  a  public  olfense  in  a  manner  different  from  that  directed  by 
the  original  act  does  not  affect  the  offense  defined  by  the  preyious  act, 
or  work  a  repeal  of  the  penalty.  State  y.  Wllbor,  1  R.  I.  199,  36  Am. 
Dec.  245. 

In  People  y.  Gustin,  57  Mich.  407,  24  N.  W.  156,  the  court  recognized 
the  rule  that  repeals  by  implication  are  not  fayored,  and  held  that  a 
statute  punishing  the  keeping  of  a  house  of  ill  fame  was  not  im- 
pliedly repealed  by  a  statute  relating  to  "disorderly  persons,''  and  pro- 
yiding a  different  punishment  for  offenders  of  that  class,  among  whom 
were  enumerated  "keepers  of  bawdy  houses,  or  houses  for  the  resort  of 
prostitutes." 

In  Thompson  y.  State,  60  Ark.  69,  28  S.  W.  794.  it  was  held  that  a 
statute  proyiding  that  the  conyersion  of  unmarked  or  unbranded  cattle, 
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60  inconsistent  that  they  cannot  stand  together,  the  earlier  act 
is  impliedly  repealed.*^*  And  the  same  is  true  whether  a  later 
act  imdertakes  to  cover  the  whole  subject-matter  of  an  earlier 
act.2^* 

The  reason  for  holding  that  a  statute  is  impliedly  repealed 
by  a  later  inconsistent  statute  is  becatse  it  is  inferred  that  the 
legislature  intended  a  repeaL  Apparent  or  real  inconsistency 
between  acts  is  not  sufficient  ground  for  holding  that  the  first 
is  impliedly  repealed  by  the  second,  if  it  clearly  appears  that 
there  was  no  such  intention  on  the  part  of  the  legislature.*®' 

hogs,  or  sheep  over  12  months  old,  and  running  at  large^  should  not  be 
larceny,  was  not  impliedly  repealed  by  a  subsequent  statute  providing 
that  every  person  who  should  steal  any  kind  of  cattle,  pigs,  hogs,  sheep, 
or  goats  should  be  guilty  of  a  felony.  The  latter,  said  the  court,  is  a 
general  afflrmatiye  statute,  without  negative  words,  and  its  effect  was 
to  abolish  the  distinction  as  to  the  subjects  enumerated  in  the  act  that 
had  existed  between  grand  and  petit  larceny.  There  does  not  seem  to 
be  an  invincible  repugnancy  between  it  and  the  former  act,  and  there- 
fore both  should  stand. 

aoi  Shannon  v.  People,  5  Mich.  71,  84;  BHaherty  v.  Thomas,  12  Allen, 
428;  Sullivan  v.  People,  15  111.  233.  And  see  Miller  v.  State,  33  Miss. 
361,  69  Am.  Dec.  351;  State  v.  Dolan,  93  Mo.  467,  6  S.  W.  366;  Homer 
V.  Com.,  106  Pa.  221,  51  Am.  Rep.  521;  Johns  v.  State,  78  Ind.  332,  41 
Am.  Rep.  577. 

Thus,  there  are  any  number  of  cases  holding  that  a  statute  imposing 
a  different  punishment  for  the  same  offense  as  is  punished  by  a  former 
statute  impliedly  repeals  it,  at  least  in  so  far  as  the  punishment  is 
concerned.  See  Com.  v.  McDonough,  13  Allen  (Mass.)  581;  People  v. 
Sponsler,  1  Dak.  289,  46  N.  W.  459;  People  v.  Tlsdale,  57  Cal.  104. 

302  "Where  a  subsequent  statute  covers  the  whole  ground  occupied 
by  an  earlier  statute,  it  repeals,  by  implication,  the  former  statute, 
though  there  may  be  no  repugnance."  Com.  v.  Cooley,  10  Pick.  (Mass.) 
37.  And  see  U.  S.  v.  Tynen,  11  Wall.  (U.  S.)  88;  Com.  y.  Marshall,  11 
Pick.  (Mass.)  350,  22  Am.  Dec.  377,  Beale's  Ca£  5;  Shannon  v.  People, 
5  Mich.  71,  85;  People  v.  Sponsler,  1  Dak.  289,  46  N.  W.  459;  Andrews 
V.  People,  75  111.  605. 

In  U.  S.  V.  Tynen,  11  Wall.  (U.  S.)  88,  it  was  held  that  a  statute 
which  embraced  all  the  provisions  of  a  former  statute  on  the  same 
subject,  and  also  contained  new  provisions,  and  which  imposed  different 
and  additional  penalties,  operated  as  a  repeal  of  the  earlier  statute, 
without  any  repealing  clause. 

*oi  Cain  ▼.  State,  20  Tex.  355. 
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61.  implied  Bepeal  of  the  Common  Law. 

The  same  principlefi  apply  for  the  purpose  of  determining 
-whether  a  statute  impliedly  repeals  a  rule  or  principle  of  the 
common  law.  As  a  general  rule,  there  is  no  repeal  if  there  is 
no  repugnancy  between  the  common  law  and  the  statute.^* 
But  the  common  law  is  repealed  if  there  is  an  irreconcilable 
repugnancy,  or  if  the  legislature  has  undertaken  to  revise  and 
cover  the  whole  subject-matter,  and,  in  the  latter  case,  incon* 
sistency  between  the  statute  and  the  common  law  is  not  neces* 
8ary.2®» 

204  state  T.  BUis,  83  N.  J.  Law,  102,  97  Am.  Dec.  707;  State  v.  Pulle» 
12  Minn.  164,  Mikell's  Cas.  16. 

A  statute  defining  and  punishing  bribery  of  Judicial  officers  only  does 
not  abrogate  or  repeal  the  common  law  as  to  bribery  of  other  officers. 
State  y.  Ellis,  supra. 

"A  statute  which  is  clearly  repugnant  to  the  common  law  must  be 
held  as  repealing  it,  for  the  last  expression  of  the  legislative  will  must 
prevail.  Or  we  may  admit  •  •  «  that  when  a  new  statute  covers 
the  whole  ground  occupied  by  a  previous  one,  or  by  the  common  law, 
it  repeals,  by  implication,  the  prior  law,  though  there  is  no  repugnan.cy. 
Beyond  this,  the  authorities  do  not  go  in  sustaining  a  repeal  of  the  com- 
mon law  by  implication.  On  the  contrary,  it  is  well  settled  that  where 
a  statute  does  not  especially  repeal  or  cover  the  whole  ground  occupied 
by  the  common  law,  it  repeals  it  only  when  and  so  far  as  directly  and 
irreconcilably  opposed  in  terms."  State  v.  Pulle,  12  Minn.  164,  Mikell's 
Cas.  16. 

206  Com.  V.  Cooley,  10  Pick.  (Mass.)  37;  Com.  v.  Dennis,  105  Mass. 
162;  Estes  v.  Carter,  10  Iowa,  400;  State  v.  Boogher,  71  Mo.  631. 

In  Com.  V.  Dennis,  supra,  the  prosecution  was  for  attempt  to  com- 
mit suicide,  which  was  a  misdemeanor  at  common  law.  It  appeared 
that  the  Massachusetts  legislature  had  undertaken  to  cover  the  subject 
of  attempts  by  statute,  the  degree  of  punishment  being  measured  by 
the  character  of  the  offense  attempted,  and  the  punishment  attached  to 
It  All  offenses  punishable  by  death,  imprisonment,  and  fine  were  in- 
cluded, and  no  others.  It  was  held  that  the  common  law  as  to  attempts 
to  commit  suicide  was  repealed,  and  that  such  attempts  were  no  longer 
indictable,  since  sucide  could  never  be  punished  in  either  of  the  ways 
specified. 

And  in  Com.  v.  Cooley,  supra,  it  was  held  that  a  statute  containing 
a  series  of  provisions  in  relation  to  the  whole  subject  of  the  disinter- 
ment of  dead  bodies  had  superseded,  and  by  necessary  implication  re- 
pealed, the  rules  of  the  common  law  on  the  same  subject 
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Wlien  a  statute  creates  a  new  offense,  and  prescribes  a  par- 
ticnlar  penalty  and  mode  of  enforcing  it,  the  statute,  of  course, 
must  be  followed;  but  if  the  offense  was  before  punishable  at 
common  law,  the  common-law  remedy  still  remains,  though  the 
statute  may  prescribe  a  new  remedy,  unless  there  are  negative 
words  in  the  statute.excluding  all  other  remedies.  "That  affirm- 
ative statutes  do  not  take  away  the  common  law  is  a  maxim  of 
the  law  itself/'2o« 

52.  Effect  of  Expiration  or  Bepeal. 

When  a  law  has  expired  or  been  repealed  absolutely,  it  no 
longer  has  any  operation,  and  it  is  well  settled,  therefore,  that  a 
person  cannot  be  prosecuted  for  an  offense  after  the  law  under 
which  it  was  punishable  has  expired  or  been  repealed  without  a 
saving  clause,  although  the  offense  may  have  been  committed 
when  the  law  was  in  full  force.^®^  Even  when  there  has  been  a 
conviction  during  the  existence  of  the  law,  no  judgment  can 
bo  rendered  after  its  expiration  or  repeal.^®®    For  this  reason. 

In  Michigan  the  whole  common  law  of  crimes  is  regarded  as  repealed 
because  of  an  evident  purpose  of  the  statutes  to  cover  the  entire  field 
of  the  criminal  law.    In  re  Lamphere,  61  Mich.  105,  27  N.  W.  882. 

aoewetmore  v.  Tracy,  14  Wend.  (N.  Y.)  250,  28  Am.  Dec.  526;  Peo- 
ple V.  Crowley,  23  Hun  (N.  Y.)  412. 

207  1  Hale,  P.  C.  291;  Rex  v.  McKenzie,  Russ.  ft  R.  429;  Com.  v. 
Marshall,  11  Pick.  (Mass.)  350,  22  Am.  Dec.  377,  Beale's  CaB.  5;  Com. 
V.  McDonough,  13  Allen  (Mass.)  581;  Keller  v.  State,  12  Md.  322,  71 
Am.  Doc.  596;  Teague  v.  State,  39  Miss.  516;  Wheeler  v.  State,  64  Miss. 
462,  1  So.  632;  Roberts  v.  State,  2  Overt.  (Tenn.)  423;  State  v.  IngersoU, 
17  Wis.  631;  Com.  v.  Duane,  1  Binn.  (Pa.)  601,  2  Am.  Dec.  497;  Hartung 
V.  People,  22  N.  Y.  95,  26  N.  Y.  167;  State  v.  Long,  78  N.  C.  571;  State 
V.  Williams,  97  N.  C.  455,  2  S.  E.  55;  Sheppard  v.  State,  1  Tex.  App. 
522,  28  Am.  Rep.  422;  State  v.  Mansel,  52  S.  C.  468,  80  S.  E.  481; 
State  V.  Lewis  (S.  C.)  33  S.  E.  351. 

S08  Keller  v.  State,  12  Md.  322,  71  Am.  Dec.  596;  Com.  v.  Marshall,  11 
Pick.  (Mass.)  350,  22  Am.  Dec.  379,  Beale's  Cas.  5;  Com.  v.  Kimball.  21 
Pick.  (Mass.)  373;  Com.  v.  Duane,  1  Binn.  (Pa.)  601,  2  Am.  Dec.  497; 
Mahoney  v.  State,  5  Wyo.  620,  42  Pac.  13;  Wall  v.  State,  18  Tex.  682,  70 
Am.  Dec.  302. 

This  principle  also  applies  when  a  law  Is  repealed  or  expires  pend- 
ing a  writ  of  error  or  appeal,  for  the  decision  must  be  in  accordance 
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it  18  usual,  in  repealing  laws,  to  insert  a  saving  clause  continu- 
ing them  in  force  as  to  pending  prosecutions,  and  often  as  to  all 
violations  of  the  law  before  the  repeal.^*  In  some  states  there 
is  a  general  provision  that  the  repeal  of  a  penal  statute  shall 
not  abate  a  pending  prosecution,  or  prevent  a  prosecution,  for 
acts  previously  committed.^^® 

63.  Repeal  of  Repealing  Law. 

As  a  general  rule,  in  the  absence  of  a  statutory  provision  to 
the  contrary,  the  repeal  of  a  repealing  law  revives  the  pre-exist- 
ing law.  Thus,  if  a  statute  should  repeal  the  common  law  as  to 
murder  by  defining  and  punishing  it,  the  simple  repeal  of  the 
statute  would  revive  the  common  law.  And  the  same  is  true 
of  the  repeal  of  a  statute  which  repealed  a  prior  statute.  The 
prior  statute  is  revived.^*  ^  The  intention  of  the  legislature, 
however,  must  govern;  and  the  repeal  of  a  repealing  law  will 
not  have  this  effect  if  a  contrary  intention  is  manifest.*^*  Of 
course,  the  pre-existing  law  is  not  revived  so  as  to  apply  to 
acts  committed  when  it  was  not  in  force. ^^^ 

with  the  law  at  the  time  of  final  Judgment.  Keller  y.  State,  supra; 
Mahoney  v.  State,  supra.  ^ 

209  See  Sanders  v.  State,  77  Ind.  227;  Com.  y.  Bennett,  108  Mass.  30. 
A  clause  in  a  statute  that  nothing  contained  in  the  statute  shall  affect 
"any  penalty  or  forfeiture  already  incurred  under  the  proyisions  of  any 
law  in  force  prior  to  the  passage  of  this  act''  saves  from  the  operation 
of  the  statute  any  penalty  incurred  before  it  took  effect,  though  after 
its  approval  by  the  governor.    Com.  y.  Bennett,  supra. 

210  See  Com.  y.  Duff,  87  Ky.  586,  9  S.  W.  816;  Acree  v.  Com.,  13  Bush 
(Ky.)  353;  McCuen  v.  State,  19  Ark.  634;  State  y.  Mathews,  14  Mo.  133. 

211  Com.  y.  Mott,  21  Pick.  (Mass.)  492;  Com.  y.  Getchell,  16  Pick. 
(Mass.)  452;  State  y.  Kent,  65  N.  C.  311. 

In  some  Jurisdictions  it  is  expressly  declared  by  statute  that  no  act 
or  part  of  an  act  repealed  by  another  pct  shall  be  deemed  to  be  reyiyed 
by  the  repeal  of  the  repealing  act.  See  U.  S.  y.  Philbrick,  120  U.  S.  52; 
Heinssen  y.  State,  14  Colo.  228,  23  Pac.  995;  State  y.  Slaughter,  70  Mo. 
484;  Sulliyan  y.  People,  15  111.  233. 

212  Com.  y.  Churchill,  2  Mete.  (Mass.)  123;  Com.  ▼.  Marshall,  11 
Pick.  (Mass.)  350,  22  Am.  Dec.  379,  Beale's  Cas.  5. 

213  Com.  y.  Marshall,  supra. 
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IV.  Justification,  S§  76-84. 

v.  Resfonsibiiitt  of  Mabbied  Women,  §§  85-87. 

VI.  Responsibiutt  of  Infants,  §§  88-92. 

VII.  Responslbiiitt  of  Insane  Pebsons,  §S  93-99. 

VIII.  Responsibhitt  of  Dbunken  Pebsons,  §§  100-108. 

IX.  Resfonsibiutt  of  Cobpobations,  §§  109-113. 

X.   CONCUBBENCE  OF  ACT  AND  INTENT,  S§  114-115. 

I.  Criminal  Intent  in  Genekal. 

64.  Necessity  for  a  Oriminal  Intent. — ^It  is  a  general  mle,  ap- 
plicable both  to  common-law  and  to  statutory  crimes,  that 
there  is  no  crime  unless  there  is  a  criminal  intent.  The  legis- 
lature, however,  if  it  sees  flt,  may  punish  acts  when  the  mind 
is  entirely  innocent,  and  on  grounds  of  public  policy  it  has  dis- 
pensed with  the  necessity  for  a  criminal  intent  in  some  cases. 

■ 

S5.  Necessity  for  Oriminal  Intent  at  Oommon  Law. 

No  principle  of  the  common  law  is  better  settled  or  more  gen- 
erally applicable  than  the  principle  that  an  act  is  not  a  crime  if 
the  mind  of  the  person  doing  the  act  is  innocent.  The  maxim 
is,  ''Actus  non  facit  reum,  nisi  mens  sit  rea/^  A  wrongful  act 
and  a  wrongful  intent  must  concur.^     "It  is  a  sacred  prin- 

iReg.  y.  Tolson,  28  Q.  B.  Dlv.  168,  Beale's  Cas.  286,  Mikell's  Gas. 

134,  178;  Levet's  Case,  Cro.  Car.  538, 1  Hale,  P.  C.  474,  Beale's  Cas.  286; 

Chlsholm  ▼.  Doulton,  22  Q.  B.  Div.  736;  Gordon  t.  State,  52  Ala.  308,  23 
Am.  Rep.  575;  Birney  v.  State,  8  Ohio,  230,  Beale's  Cas.  303;  Duncan  v. 
State,  7  Humph.  (Tenn.)  148;  People  ▼.  Welch,  71  Mich.  548,  39  N.  W. 
747;  Com.  ▼.  Weiss,  139  Pa.  247,  21  Atl.  10,  23  Am.  St.  Rep.  182,  Mikell's 
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ciple  of  criminal  jurisprudence,"  said  the  Tennessee  court, 
that  the  intention  to  commit  the  crime  is  of  the  essence  of 
the  crime,  and  to  hold  that  a  man  shall  be  held  criminally  re- 
sponsible for  an  offense,  of  the  commission  of  which  he  was 
ignorant  at  the  time,  would  be  intolerable  tyranny."*  It  is 
because  of  this  principle,  as  we  shall  presently  see  at  some 
length,  that  the  law  does  not  punish  children  of  tender  age  and 
insane  persons,  who,  by  reason  of  their  mental  incapacity,  are 
incapable  of  understanding  the  nature  of  their  acts,  or  of  dis- 
tinguishing between  right  and  wrong,  persons  acting  in  good 
faith  and  without  negligence  under  a  mistake  of  fact,  and  per^ 
sons  acting  xmder  necessity  or  compulsion. 

56.  Necessity  for  Criminal  Intent  in  Statutory  Offenses. 

(a)  In  Oeiieral. — Ordinarily  the  principle  that  a  criminal 
intent  is  a  necessary  element  of  crime  applies  to  statutory  of- 
fenses as  well  as  to  offenses  at  common  law,'  for,  as  was  explain- 
ed in  another  chapter,  penal  statutes  are  to  be  construed  in  ac- 
cordance with  common-law  principles,  xmless  the  legislature  has 
clearly  excluded  such  construction.*  The  principle,  however, 
is  not  inflexible  in  the  case  of  statutory  offenses.  It  is  with- 
in the  power  of  the  legislature,  if  it  sees  fit,  to  dispense  with 
the  necessity  for  a  criminal  intent,  and  to  punish  particular 
acts  without  regard  to  the  mental  attitude  of  the  doer.**    Be- 

Cas.  205;  State  t.  Snyder,  44  Mo.  App.  429;  and  numerous  cases  here- 
after more  specifically  cited.. 

sDuntan  v.  State,  7  Humph.  (Tenn.)  148. 

•  Reg.  T.  TolBon,  23  Q.  B.  DlT.  168,  Beale's  Cas.  286,  MlkeU's  Caa. 
134,  178;  Rider  v.  Wood,  2  El.  ft  El.  338;  Reg.  v.  Tinkler,  1  Fost.  ft 
F.  513,  Beale's  Cas.  285;  Gordon  y.  State,  52  Ala.  308,  23  Am.  Rep.  575; 
Myers  v.  State,  1  Conn.  502,  Beale's  Cas.  302;  Stern  y.  State,  58  Ga.  229, 
21  Am.  Rep.  266,  Mikell's  Cas.  202;  Duncan  y.  State,  7  Humph.  (Tenn.) 
148;  State  v.  Eastman,  60  Kan.  557.  57  Pac.  109;  Birney  y.  State,  8  Ohio, 
230,  Beale'B  Cas.  303;  People  ▼.  Welch,  71  Mich.  548,  39  N.  W.  747;  Peo- 
ple V.  White,  84  Cal.  183. 

*Ante,  §  47  (e). 

«a  state  y.  Heldenbrand,  62  Neb.  136,  87  N.  W.  25,  89  Am.  St.  Rep.  743. 
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eaose  of  the  difficulty  of  proving  a  criminal  intent  in  some 
cases,  or  for  other  reasons,  public  policy  may  require  the  leg- 
islature, in  prohibiting  and  punishing  certain  acts,  to  provide 
that  any  person  who  shall  do  the  act  shall  do  it  at  his  peril, 
and  shall  not  be  allowed  to  show  in  defense  that  he  did  not 
know  of  the  existence  of  the  circumstances  rendering  the  act  un- 
lawfuL     If  such  an  intention  on  the  part  of  the  legislature 
dearly  appears,  the  courts  must  give  it  effect,  however  harshly 
the  statute  may  operate  in  the  particular  case.^ 

(b)  Construction  of  the  Statutes. — The  legislature  may  dis- 
pense with  the  necessity  for  a  criminal  intent  either  in  express 
terms  or  impliedly.  In  the  former  case  there  can  be  no  diffi- 
culty ;  but,  when  the  intention  of  the  legislature  is  to  be  implied, 
it  is  often  very  difficult  to  say  whether  a  criminal  intent  is  neces- 
sary, as  at  common  law,  or  not.  The  question,  it  has  been  said, 
"depends  upon  the  subject-matter  of  the  enactment,  and  the  va- 
rious circumstances  that  may  make  the  one  construction  or  the 
other  reasonable  or  unreasonable."*    It  is  not  surprising  that 

vReg.  V.  Woodrow,  15  Mees.  ft  W.  404;  Halstead  v.  State,  41  N.  J. 
Law,  652,  82  Am.  Rep.  247,  MlkeU's  Cas.  192;  Com.  v.  Farren,  9  Allen 
(Mass.)  489;  Ck>m.  v.  Mash,  7  Mete.  (Mass.)  472,  Beale's  Cas.  804;  Com. 
T.  Boynton,  2  Allen  (Mass.)  160,  Beale's  Cas.  806;  Com.  v.  Went- 
worth,  118  Mass.  441;  Com.  v.  Connelly,  168  Mass.  589,.  40  N.  B. 
862;  State  v.  Kelly,  54  Ohio  St.  166,  43  N.  B.  163;  State  v.  Smith,  10 
R.  I.  258;  State  v.  Huff,  89  Me.  525,  86  Atl.  1000;  State  v.  Zichfeld,  28 
Nev.  804,  46  Pac.  802,  62  Am.  St  Rep.  800,  34  L.  R.  A.  784,  overruling 
State  V.  Gardner,  6  Nev.  377;  People  v.  Waldvogel,  49  Mich.  887,  18  N. 
W.  620;  People  v.  Roby,  52  Mich,  577,  18  N.  W.  865;  State  v.  Baltimore 
A  S.  Steam  Co.,  13  Md.  181. 

•  Per  Wills,  J.,  in  Reg.  v.  Tolson,  23  Q.  B.  Div.  168,  Beale's  Cae.  286, 
MikeU's  Cas.  178.  See,  also,  SUte  v.  Kelly,  54  Ohio  St.  166,  167,  48 
N.  E.  163;  Com.  v.  Murphy,  165  Mass.  66,  42  N.  B.  504,  52  Am.  St  Rep. 
496. 

In  Halstead  v.  State,  41  N.  J.  Law,  562,  82  Am.  Rep.  247,  Mikell's 
Cas.  192,  it  was  said:  "These  two  classes  of  cases,  diverging  as  they 
do,  and  seemingly  standing  apart  from  each  other,  may  at  first  view  ap- 
pear to  be  irreconcilable  in  point  of  principle;  but,  nevertheless,  such 
is  not  the  case.  They  all  rest  upon  one  common  ground,  and  that 
ground  is  the  legal  rules  of  statutory  construction.    None  of  them  can 
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the  courts  have  differed  widely  in  construing  the  statutes,  even 
when  they  have  been  substantially  the  same,  and  that  in  many 
cases  the  judges  of  the  same  court  have  differed.  In  construing 
a  statute  the  court  should  not  hold  that  it  dispenses  with  the 
necessity  for  a  criminal  intent  unless  such  an  intent  on  the  part 
of  the  legislature  is  clear  beyond  any  reasonable  doubt^ 

legitimately  have  any  other  basis.  They  are  not  the  products  of  any 
of  the  general  maxims  of  civil  or  natural  law.  On  the  contrary,  each 
of  this  set  of  cases  Is,  or  should  have  been,  the  result  of  the  judicial 
ascertainment  of  the  mind  of  the  legislature  in  the  given  instance.  In 
such  Investigations,  the  dictates  of  natural  Justice,  such  as  that  a  guilty 
mind  is  an  essential  element  of  crime,  cannot  be  the  ground  of  decision, 
but  are  merely  circumstances  of  weight,  to  have  their  effect  in  the  effort 
to  discover  the  legislative  purpose.  As  there  Is  an  undoubted  com- 
petency in  the  lawmaker  to  declare  an  act  criminal,  irrespective  of  the 
knowledge  or  motive  of  the  doer  of  such  act,  there  can  be,  of  necessity, 
no  Judicial  authority  having  the  power  to  require,  in  the  enforcement 
of  the  law,  such  knowledge  or  motive  to  be  shown.  In  such  instances, 
the  entire  function  of  the  court  is  to  find  out  the  intention  of  the  legis- 
lature, and  to  enforce  the  law  in  absolute  conformity  to  such  inten- 
tion, and  in  looking  over  the  decided  cases  on  the  subject  it  will  be 
found  that  in  the  considered  adjudications  this  inquiry  has  been  the 
Judicial  guide.  And  naturally,  in  such  an  inquiry,  the  decisions  have 
fallen  into  two  classes,  because  there  have  been  two  cardinal  considera- 
tions of  directly  opposite  tendency,  influencing  the  minds  of  Judges; 
the  one  being  the  injustice  of  punishing  unconscious  violations  of  law, 
and  the  other  the  necessity,  in  view  of  public  utility,  of  punishing,  at 
times,  some  of  that  very  class  of  offenses." 

7  See  Reg.  v.  Tolson,  23  Q.  B.  Div.  168,  Beale's  Cas.  280;  Mikell's  Cas. 
134,  178;  Gordon  v.  State,  62  Ala.  308,  23  Am.  Rep.  575;  Duncan  y. 
State,  7  Humph.  (Tenn.)  148. 

In  Reg.  V.  Tinkler,  1  Fost.  &  F.  513,  Beale's  Cas.  285,  where  a  man 
was  indicted  under  a  statute  for  the  abduction  of  a  girl  under  sixteen 
years  of  age,  and  it  did  not  appear  that  he  had  any  improper  motive. 
Chief  Justice  Cockbum  directed  the  Jury  that,  if  they  thought  he 
merely  wished  to  have  the  child  live  with  him,  and  honestly  believed 
that  he  had  a  right  to  the  custody  of  the  child,  because  of  a  promise 
made  by  him  to  her  father  on  his  death  bed,  they  should  acquit  him,  al- 
though he  in  fact  had  no  such  right. 

In  Reg.  V.  Tolson,  23  Q.  B.  Div.  168,  Beale's  Cas.  286,  MikeU's  Cas. 
134,  178,  decided  in  England  in  1889,  In  the  court  of  appeal,  queen's 
bench  division,  the  statute  under  which  the  defendant,  a  woman,  was 
indicted,  provided  that  any  person  who,  being  married,  should  marry 
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(c)  Particular  Cases. — Among  the  varioiifl  statutes  which 
some  of  the  courts,  hut  not  all,  have  construed  as  not  requiring  a 
criminal  intent,  are  statutes  punishing  bigamy,*  statutes  for  tho 
protection  of  game  and  fish,^  statutes  punishing  public  officers 
for  the  expenditure  of  public  moneys  in  excess  of  appropria- 
tions, etc,^®  statutes  punishing  the  sale  of  chattel  mortgaged 

any  other  person  daring  the  life  of  his  or  her  wife  or  husband,  should 
be  guilty  of  a  felony.  There  was  a  proylao  that  the  act  should  not  ex- 
tend to  any  person  marrying  a  second  time,  after  the  absence  of  his  or 
her  wife  or  husband  for  the  space  of  seven  years,  without  being  known 
to  such  person  to  have  been  living  within  that  time.  The  defendant 
had  married  a  second  time  while  her  husband  was  living,  and  before 
he  had  been  absent  for  seven  years,  but  it  appeared  that  she  believed, 
and  had  good  reason  to  believe,  that  he  was  dead.  She  was  convicted, 
notwithstanding  the  absence  of  a  criminal  intent.  On  appeal,  the  case 
was  considered  by  all  of  the  judges,  and  most  of  them  delivered  opin- 
ions. The  majority  held  that  the  statute  was  not  to  be  construed  as 
dispensing  with  the  necessity  for  a  criminal  Intent,  and  the  conviction 
was  quashed.  The  minority  were  of  opinion  that  the  legislature  in- 
tended to  absolutely  prohibit  any  person  from  marrying  a  second  time 
before  the  expiration  of  the  seven  years,  without  knowing  of  the  death 
of  his  or  her  former  spouse,  and  that  any  person  so  marrying  should 
do  so  at  his  or  her  peril. 

BCom.  V.  Mash,  7  Mete.  (Mass.)  472,  Beale's  Cas.  804;  State  v. 
Zichfeld,  23  Nev.  304,  46  Pac.  802,  62  Am.  St.  Rep.  800,  84  L.  R.  A.  784. 
overruling  State  v.  Gardner,  5  Nev.  877.  Contra,  Reg.  v.  Tolson,  23  Q, 
B.  Div.  168,  Beale's  Cas.  286,  Mikell's  Cas.  134,  178;  ante,  note  7;  Squire 
▼.  State,  46  Ind.  459.    And  see  post,  S  70  (c). 

•  State  V.  HufT,  89  Me.  621,  36  Atl.  1000  (seining  for  smelts,  in  viola- 
tion of  a  statute).  State  v.  Ward,  75  Vt.  488,  56  Atl.  85  (shooting  deer 
without  horns). 

10  In  New  Jersey,  a  statute  punished  any  member  of  certain  public 
boards  who  should  disburse  or  vote  for  the  disbursement  of  public 
moneys  in  excess  .of  appropriations,  or  incur  obligations  in  excess  of 
appropriations,  or  the  limit  of  expenditures  provided  by  law,  and  said 
nothing  at  all  about  the  intent.  On  a  prosecution  for  violation  of 
this  statute.  It  was  held  that  a  criminal  intent  was  not  necessary,  and 
that  the  accused  was  guilty,  though  he  acted  in  good  faith,  under  ad* 
vice  of  counsel,  and  with  due  care  and  caution.  Halstcad  v.  State,  41 
N.  J.  Law,  562,  82  Am.  Rep.  247,  Mikell's  Cas.  1C2. 

C.  &  M.  Crimes— 6. 
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property,**^*  statutes  punishing  the  sale  of  adulterated  food 
products/®^  statutes  punishing  the  sale  of  intoxicating  liquors 
to  slaves,^^  or  to  minors  or  drunkards,^*  etc.  Generally,  the 
cases  in  which  this  question  arises  are  cases  in  which  ignorance 
or  mistake  of  fact  is  set  up  as  a  defense,  and  these  are  treated 
more  fully  in  another  place.^* 

57.  Ignorance  of  Law. 

There  is  one  real  exception,  even  at  common  law,  to  the  rule 
that  a  criminal  intent  is  an  essential  element  of  every  crime. 
This  exception  is  in  the  case  of  acts  done  in  unavoidable  igno- 
rance of  the  law  prohibiting  and  punishing  them.  Every  man 
is  conclusively  presumed  to  know  the  law,  and,  except  as  to 
those  crimes  requiring  a  specific  intent,  if  he  violates  the  law,  he 
cannot  set  up  his  ignorance  as  a  defense,  though  as  a  matter  of 
fact  it  might  negative  the  existence  of  an  actual  criminal  intent. 
And  it  can  make  no  diflFerence  how  reasonable,  or  even  unavoid- 
able, his  ignorance  may  have  been.** 

68.  Oriminal  Intention  Presumed  firom  Act. 

It  is  a  general  rule  that  every  man  of  sufficient  mental  capacity 
to  know  what  he  is  doing  is  presumed  to  have  intended  the 
natural  or  probable  consequences  of  his  voluntary  acts.  This 
rule  has  repeatedly  been  applied  in  the  criminal  law,  and  to  a 
great  variety  of  cases.  If  a  man  voluntarily,  and  without  any 
mistake  as  to  the  facts,  does  an  act  which,  according  to  the  nat- 

.loa  state  V.  Heldenbrand,  62  Neb.  186,  87  N.  W.  25,  89  Am.  St.  Rep. 
743. 

lob  State  v.  Schlenker,  112  Iowa,  642,  84  N.  W.  698,  84  Am.  St.  Rep. 
360;  State  v.  Ryan,  70  N.  H.  196,  46  Atl.  49,  85  Am.  St.  Rep.  629;  State 
y.  Rogers,  95  Me.  94,  49  Atl.  564,  85  Am.  St  Rep.  895;  Fox  y.  State, 
94  Md.  143,  50  Atl.  700,  89  Am.  St.  Rep.  419. 

11  State  y.  Presnell,  12  Ired.  (N.  C.)  103,  Beale's  Cas.  177. 

"Poet,  S  70  (b). 

18  Post,  S  70  et  se^. 

i«  Post,  S  73  et  seq. 
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BTal  course  of  events,  will  probably  injure  another  in  a  particu- 
lar way,  it  will  be  presumed,  in  the  absence  of  evidence  to  the 
contrary,  that  he  intended  such  consequences.^*^ 

Conclusive  Presumption, — ^In  many  cases  a  criminal  inten- 
tion will  be  conclusively  presumed  from  voluntary  acts.^* 

Common  2/iti?.— Thus,  where  a  man  uses  language  towards 
another  which  is  calculated  to  bring  on  an  affray,  and  engages 
in  a  fight  when  the  other  assaults  him,  he  cannot,  on  a  prosecu^ 
tion  for  an  affray,  be  heard  to  say  that  he  did  not  intend  to 
bring  about  a  breach  of  the  peace.^^  So,  if  a  person  deliber- 
ately, and  without  ignorance  of  fact,  shoots  in  the  direction  of 
another,  it  will  be  presumed  that  he  intended  to  kill  him,  and 
he  may  be  convicted  of  murder,  or  assault  with  intent  to  murder, 
according  to  the  circumstances.^* 

Violation  of  Statvies. — ^If  a  statute  prohibits  an  act  under 
certain  circumstances,  and  a  person  does  the  act,  not  under  any 
mistake  of  fact,  a  criminal  intention  is  conclusively  presumed.  ^^ 

IB  Com.  V.  Hersey,  2  AUen  (Mass.)  178,  Beale's  Cas.  183;  Reynolds  v. 
U.  S.,  98  U.  S.  146,  Beale's  Cas.  179;  Com.  v.  York,  9  Mete.  (60  Mass.) 
93,  43  Am.  Dec.  873;  Dunaway  v.  People,  110  111.  333,  61  Am.  Rep.  686; 
State  V.  Oilman,  69  Me.  168,  31  Am.  Rep.  260;  State  v.  King,  86  N.  C. 
603;  Hood  v.  State,  66  Ind.  263,  26  Am.  Rep.  21;  State  v.  Wlilte  Oak 
River  Corp.,  Ill  N.  C.  661,  16  S.  B.  331. 

le^^here  an  act,  in  itself  Indifferent,  If  done  with  a  particular  In- 
tent becomes  criminal,  the  intent  must  be  proved  and  found;  but  where 
the  act  is  in  itself  unlawful,  the  proof  of  justification  or  excuse  lies  on 
the  defendant,  and,  in  failure  thereof,  the  law  implies  a  criminal  in- 
tent." Per  Lord  Mansfield  In  Rex  v.  Woodfall,  6  Burrow,  2667.  See, 
also.  State  v.  Welch,  21  Minn.  22. 

lY  State  V.  King,  86  N.  C.  603. 

18  Dunaway  v.  People,  110  111.  833,  51  Am.  Rep.  686;  Walker  v. 
State,  8  Ind.  290;  State  v.  Oilman,  69  Me.  163,  31  Am.  Rep.  260;  post, 
SS  208,  244. 

»Com.  V.  Connelly,  163  Mass.  639,  40  N.  E.  862;  State  v.  McLean, 
121  N.  C.  589,  28  S.  B.  140;  State  v.  White  Oak  River  Corp.,  Ill  N.  C. 
661,  16  S.  B.  331. . 

Thus,  if  a  person.  In  violation  of  a  statute,  intentionally  opens  a 
grave  for  the  purpose  of  removing  anything  interred  therein,  a  criminal 
intent  is  conclusively  presumed.    State  v.  McLean,  supra. 

And  80  it  is  where  a  carrier  discriminates  In  the  transportation  of 
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iSQ.  Basponalbility  for  Unintended  Besnlts. 

(a)  In  Oeneral. — To  constitute  a  criminal  intent,  so  as  to 
render  a  person  responsible  for  the  results  of  his  acts,  it  is  not 
always  necessary  that  he  shall  have  intended  the  particular  re- 
sults for  which  he  is  punished.  If  his  intention  was  not  inno- 
cent, he  may  in  many  cases  be  held  criminally  responsible  for 
results  that  were  clearly  not  contemplated.^'* 

(5)  Intention  to  Commit  a  Crime. — ^If  a  person  intends  to 
commit  one  offense,  and  by  reason  of  mistake  of  fact,  or  for  any 
other  reason,  commits  another,  he  may  in  many  cases  be  pun- 
ished for  the  latter.^®  There  is  no  injustice  in  this.  Thus,  a 
homicidal  act,  taking  e£Pect  on  a  person  other  than  the  one  whom 
the  slayer  intended,  makes  him  guilty  of  the  same  degree  of 
homicide  of  which  he  would  have  been  guilty  had  the  person 
intended  been  slain.*^  So,  it  is  murder  to  unintentionally  kill 
another,  while  engaged  in  the  commission  of  some  felony.** 
And  it  is  manslaughter  to  unintentionally  kill  a  person  in  com- 

passengers  or  goods,  in  direct  violation  of  a  statute.  State  v.  Southern 
Ry.  Co.,  122  N.  C.  1052,  30  S.  E.  133. 

i^^All  crimes  have  their  conception  In  a  corrupt  intent,  and  have 
their  consummation  and  Issuing  in  some  particular  fact;  which,  though 
it  be  not  the  fact  at  which  the  intention  of  the  malefactor  levelled,  yet 
the  law  glveth  him  no  advantage  of  the  error,  if  another  particular 
ensue  of  as  high  a  nature.    Bacon's  Maxims,  Reg.  15,  Mikell's  Gas.  134. 

20  See  State  v.  Ruhl,  8  Iowa,  447;  Reg.  v.  Latimer,  16  Cox,  C.  C.  70, 
Mikeirs  Gas.  163.  And  see  post,  S  71.  A  slave,  who  kills  a  white 
man,  intending  to  kill  a  negro,  is  guilty  of  a  criminal  homicide  in  the 
degree  in  which  he  would. have  been  guilty  If  the  person  slain  had 
been  a  negro;  and  he  is  subject  to  the  punishment  prescribed  for  the 
commission  of  the  ofTense  upon  a  white  person.  Isham  v.  State,  38  Ala. 
213,  Mikell's  Gas.  148. 

»Reg.  V.  Smith,  7  Gox,  C.  G.  61,  S3  Eng.  Law  k  Eq.  567;  State  v. 
Smith,  2  Strob.  (S.  G.)  77,  47  Am.  Dec.  589,  Beale's  Gas.  468;  AngeU 
V.  State,  36  Tex.  542,  14  Am.  Rep.  380;  Isham  v.  State,  88  Ala.  213, 
Mikell's  Gas.  148;  Com.  v.  Elsenhower,  181  Pa.  470,  37  AU.  521,  59 
Am.  St.  Rep.  670;  Wheatley  v.  Gom,.  26  Ky.  L.  R.  436,  81  S.  W.  687; 
People  V.  Suesser,  142  Gal.  354,  75  Pac.  1093;  post,  S  241  (b). 

MReg.  V.  Greenwood,  7  Gox,  G.  G.-  404,  Beale's  Gas.  424;  Reddick  v. 
Gom.,  17  Ky.  L.  R.  1020,  33  S.  W.  416;  post,  S  248. 
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mitting  an   assault  and  battery.^     Many  other  illustrations 
might  be  giv^i.** 

(c)  Immoral  Acts. — A  criminal  intent  may  also  be  imputed 
to  a  man  because  of  an  intention  to  do  an  immoral  act.  Thus, 
if  a  person  has  unlawful  intercourse  with  a  womaii  who  is  mar- 
ried, he  is  none  the  less  guilty  of  adultery  because  he  does  not 
know  that  she  is  married.^'    And  there  are  many  other  cases.** 

(d)  Consequences  not  Natural  or  Probable. — A  person  is  not 
liable  criminally  for  all  possible  consequences  which  may  im- 
mediately follow  his  wrongful  act,  but  only  for  such  as  are 
natural  and  probable.  For  this  reason,  where  a  man  struck  an- 
other with  his  fist  and  knocked  him  down,  and  a  horse  then  jump- 
ed upon  him  and  killed  him,  it  was  held  that  the  assailant  was 
not  responsible  for  the  death,  and  could  not  be  convicted  of  man- 
slaughter.*^ 

(e)  Acts  Merely  Mala  Prohibita  and  Mere  Civil  Wrongs. — 
As  will  be  shown  in  another  place,  the  principle  that  a  man  is 
criminally  responsible  for  results  not  intended  by  him,  if  en- 
gaged in  an  imlawf ul  act*  does  not  aoply  where  the  act  is  merely 

»Reg.  y.  Towers,  12  Cox,  C.  C.  680,  Beale'g  Cas.  426;  post,  S  263. 

24  See  Rex.  y.  Conner,  7  Car.  k  P.  438;  Rex  y.  Brown,  1  Leach,  C.  C. 
148;  Reg.  y.  Latimer,  16  Cox,  C.  C.  70,  17  Q.  B.  Dly.  359,  Mlkeirs  Cas. 
163;  Reg.  y.  Lynch,  1  Oox,  C.  C.  361;  Rex  y.  Pedley,  Cald.  218;  Barcus 
y.  State,  49  Miss.  17,  19  Am.  Rep.  3;  McOehee  y.  State,  62  Miss.  772,  62 
Am.  Rep.  210;  Dunaway  y.  People,  110  111.  333,  61  Am.  Rep.  686;  Calla- 
han y.  3tate,  21  Ohio  St.  306;  Isham  y.  State,  38  Ala.  213,  Mikell's  Cas. 
148;  State  y.  Wagner,  78  Mo.  644. 

See  Reg.  y.  Packard,  Car.  ft  M.  236,  Mlkell's  Cas.  154,  where  the 
owner  of  a  shop  on  which  the  sheriff  had  leyied  an  execution  made  the 
caretaker  drank  and  droye  him  about  in  a  cab  until  he  died. 

"Post,  §  71  (b). 

MPost,  §  71  (b). 

S7  People  y.  Rockwell,  39  Mich.  603.    And  see  post,  §  236. 

A  rioter  cannot  be  held  guilty  of  murder  or  manslaughter  for  the 
accidental  killing  of  an  innocent  bystander  by  the  officers  engaged  in 
suppressing  the  riot.  Com.  y.  Campbell,  7  Allen  (89  Mass.)  641,  83 
Am.  Dec  706;  Butler  y.  People,  125  111.  641,  18  N.  E.  338,  8  Am.  St.  Rep. 
423,  1  L.  R.  A.  211.  Compare  Taylor  y.  State,  41  Tex.  Cr.  R.  664,  55  S. 
W.  961,  Mlkell'B  Cas.  676. 
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malum  prohibitum,  and  not  otherwise  wroiig.**  Nor  does  it 
apply  where  the  act  is  a  mere  civil  wrong,  and  neither  a  crime 
nor  immoral,  as  where  it  is  a  mere  civil  trespass  upon  land  or 
goods.** 

60.  Willfulness. 

The  common  meaning  of  the  term  "willful"  is  "voluntary ; 
due  to  one's  own  will;  intentional/***^  An  act,  to  be  willful, 
must  be  voluntary.  In  penal  statutes,  and  in  the  criminal  law 
generally,  the  term  does  not  always  mean  an  evil  or  corrupt 
intent  Thus,  where  a  statute  punished  any  person  who  should 
"willfully"  obstruct  a  highway,  it  was  held  that  the  term  ap- 
plied where  a  highway  was  intentionally  obstructed  without 
reasonable  grounds  to  believe  the  obstruction  to  be  lawful,  and 
that  it  was  no  defense  that  the  accused  was  acting  imder  the 
orders  of  a  superior  officer  of  a  railroad  company,  and  without 
any  evil  intent.** 

Generally,  however,  the  term  "willful"  does  mean  some- 
thing more  than  voluntary  or  intentional.  It  implies  a  guilty 
mind.  It  implies,  at  least,  that  the  act  is  done  without  justifi- 
cation or  excuse,  and  it  generally  implies,  to  some  extent,  an 
evil  mind  or  intent.**    Thus,  when  used  in  a  penal  statute  in 

28  Post.   S  71    (C). 

«8Post,  9  71  (d). 

80  Cent.  Diet,  ft  Bnc.  "WlUf ul." 

81  Sanders  v.  State,  81  Tex.  Cr.  R.  625,  21  S.  W.  268;  Sneed  v.  State, 
28  Tex.  App.  56,  11  S.  W.  834. 

In  State  v.  Clark,  102  Iowa,  686,  72  N.  W.  296,  it  was  held  that 
whether  the  refusal  of  a  vote  by  election  offlcers  was  with  or  without 
Just  grounds  for  believing  the  refusal  to  he  lawful  was  altogether  im- 
material in  determining  whether  the  refusal  was  "willful,"  within  a 
statute  making  offlcers  of  election  guilty  of  a  misdemeanor  in  "will- 
fully" refusing  the  vote  of  a  person  who  should  comply  with  the  requi- 
sites prescribed  by  law  to  prove  his  qualifications. 

82Felton  V.  U.  S.,  96  U.  S.  699;  State  v.  Preston,  34  Wis.  675;  City 
of  Indianapolis  v.  Consumers'  Gas  Trust  Co.,  140  Ind.  246,  39  N.  B. 
943;  U.  S.  V.  Three  Railroad  Cars,  1  Abb.  U.  S.  196,  Fed.  Cas.  No. 
16,513;  Com.  v.  Kneeland,  20  Pick.  (Mass.)  206,  220;  Thomas  v.  State, 
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reference  to  a  person  who  shall  neglect  or  fail  to  discharge  a 
dut^  or  perform  an  act  enjoined^  the  term  implies  that  the  party 
shall  have  the  ahility  to  discharge  the  duty  or  perform  the  act. 
A  person  who  is  nnable  to  comply  with  a  statute  because  of  physi- 
cal or  financial  inability  to  do  so  is  not  guilty  of  "willfully^' 
violating  it'*  Among  other  statutes  in  which  the  term  "willful'^ 
has  been  construed  as  meaning  something  more  than  voluntary  or 
intentional  are  statutes  punishing  the  willful  killing  of  another's 
animals,*^  the  willful  mutilation  of  a  person,*'  or  the  willful  ob- 
struction of  a  highway,'*  and  statutes  pimishing  willful  homi- 

14  Tex.  App.  200;  State  v.  Abnun,  10  Ala.  928;  McManus  v.  State,  86 
Ala.  285. 

MClty  of  IndianapoUs  v.  Consumers'  Gas  Trust  Co.,  140  Ind.  246, 
89  N.  B.  948. 

M  In  a  Texas  case,  where  the  defendant  was  charged  under  a  statute 
with  wlUfullj  and  wantonly  killing  another's  sheep,  and  It  was  claimed 
In  defense  that  he  killed  them  to  prevent  them  from  Injuring  his  own 
property,  it  was  held  that  this  might  he  a  good  defense.  The  court 
said:  "Of  course  he  killed  them  Intentionally,  but  It  is  not  every 
Intentional  act  that  is  a  willful  or  wanton  act  When  used  in  a  penal 
statute,  the  word  'willful'  means  more  than  it  does  in  common  par- 
lance. It  means  with  evil  intent,  or  legal  malice,  or  without  rea- 
sonable ground  for  belieylng  the  act  the  sense  of  'intentional/  as  dis- 
tinguiahed  from  'accidental'  or  'involuntary.'  To  make  the  killing 
of  the  sheep,  therefore,  a  willful  act,  it  must  have  been  committed 
with  an  evil  intent,  with  legal  malice,  and  without  legal  Justification. 
To  make  the  killing  a  wanton  act,  it  must  have  been  committed  re- 
gardless of  the  rights  of  the  owner  of  the  sheep,  in  reckless  sport,  or 
under  such  drcumstanoes  as  evinced  a  wicked  or  mischievous  Intent, 
and  without  excuse."    Thomas  v.  State,  14  Tex.  App.  200. 

M  State  ▼.  Abram,  10  Ala.  928. 

«<  Thus,  in  State  v.  Preston,  84  Wis.  676,  it  was  held  that  the  will- 
ful obstruction  of  a  highway,  for  which  a  penalty  was  provided  by 
statute,  did  not  Include  the  case  of  an  obstruction  created  in  good 
faith  by  a  landowner,  believing  that  no  highway  existed  at  the  place, 
and  acting  under  the  advice  and  direction  of  the  town  supervisors, 
who  were  charged  by  law  with  the  general  direction  and  control  of 
highways  in  the  town.  The  court  said  in  this  case:  "It  is  contended 
that  the  term  'willfully,'  as  here  used,  signifies  no  more  than  'vol- 
untarily* or  'purposely,'  thus  distinguishing  the  act  of  obstructing 
made  penal   from  one  which  may  be  said  to  have  been  accidental. 
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cide,*''  willful  blasphemy,*®  willful  voting  by  a  person  not  quali- 
fied to  vote,*'  etc 

61.  Wantonness. 

A  wanton  act  is  something  more  than  a  willful  act.  It  has 
been  defined  to  be  an  act  conmiitted  in  disregard  of  the  rights  of 
others,  in  a  reckless  spirit,  or  under  circumstances  which  evince 
a  lawless,  wicked,  or  mischievous  intent^^ 

62.  Malice. 

(a)  In  Oeneral. — In  its  popular  sense,  the  term  "malice" 
means  hatred,  ill-will  or  hostility  to  another,  but  this  is  not 
necessarily  its  meaning  in  law.  In  its  broadest  legal  sense  it  is 
almost,  if  not  quite,  synonymous  with  "criminal  intent,"  and 
means  the  state  of  mind  of  a  person,  irrespective  of  his  motive, 
whenever  he  consciously  violates  the  law.  In  this  broad  sense, 
every  person  who  is  sui  juris,  and  who,  without  justification  or 
excuse,  willfully  does  an  act  which  is  prohibited  and  made  pun- 
ishable by  law  as  a  crime,  does  the  act  maliciously.*^  Malice, 
in  its  legal  sense,  said  Chief  Justice  Shaw,  "characterizes  all 

which  last  alone  it  was  the  design  of  the  statute  not  to  punish.  The 
word  'willfully/  as  used  to  denote  the  Intent  with  which  an  act  is 
done,  is  undoubtedly  susceptible  of  different  shades  of  meaning  or 
degrees  of  intensity,  according  to  the  context  and  evident  purpose  of 
the  writer.  It  Is  sometimes  so  modified  and  reduced  as  to  mean  little 
more  than  plain  'intentionally'  or  'designedly.'  Such  is  not,  however, 
its  ordinary  signification  when  used  In  criminal  law  and  penal  stat- 
utes. It  is  there  most  frequently  understood,  not  in  so  mild  a  sense, 
but  as  conveying  the  idea  of  legal  malice  in  greater  or  less  degree,^ 
that  is,  as  implying  an  evil  intent  without  justifiable  excuse." 

S7  McManus  y.  State,  36  Ala.  285. 

ssCom.  y.  Kneeland,  20  Picki  (Mass.)  206,  220. 

8»Com.  V.  Bradford,  9  Mete.  (Mass.)  268. 

«o  Thomas  y.  State,  14  Tex.  App.  200. 

41  Rex  y.  Haryey,  2  Bam.  &  C.  268;  Rex  v.  Hunt,  1  Mood.  C.  C.  93. 
Mikell's  Cas.  152;  Com.  y.  Snelllng,  15  Pick.  (Mass.)  837;  Com.  Y. 
York,  9  Mete.  (Mass.)  93;  State  y.  Grassle,  74  Mo.  App.  313;  Hol- 
lander V.  State.  12  Fla.  117;  Gallaher  y.  State,  28  Tex.  App.  247,  12 
S.  W.  1087;  Powell  v.  State.  28  Tex.  App.  393,  13  S.  W.  599. 
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acts  dome  'with  an  evil  disposition,  a  wrong  and  unlawful  motive 
and  purpose ;  the  willful  doing  of  an  injurious  act  without  law- 
ful excuse."**  Malice  includes  the  idea  of  willfulness.  An  act, 
to  he  malicious,  must  be  done  willfully.^' 

In  penal  statutes  the  terms  "jnalice"  and  "malicious"  are 
often  used  in  this  broad  sense,  rather  than  as  denoting  any  ill- 
will  or  any  specific  intent  to  injure.  Thus,  under  a  statute 
punishing  any  person  who  should  "willfully  and  maliciously*' 
place  any  obstruction  on  a  railroad  track,  a  person  who  placed 
an  obstruction  on  the  track  for  the  purpose  of  obtaining  a  re- 
ward from  the  railroad  company  by  giving  notice  of  the  obstruc- 
tion was  held  guilty,  though  he  intended  to  and  did  signal  and 
stop  a  train  so  as  to  prevent  injury.  It  was  held  that  it  was  not 
necessary  that  he  should  intend  to  injure  any  one.** 

(6)  Wrongful  Intent  Necessary. — It  must  not  be  supposed 
from  what  has  been  said  that  there  can  be  malice  where  the 
mind  is  entirely  innocent.     The  term  not  only  implies  willful- 

«2Com.  y.  York,  9  Mete.  (Mass.)  98. 

In  Com.  y.  SnelUng,  15  Pick.  (Mass.)  337,  340,  it  was  said  by  Chief 
Justice  Shaw,  in  a  prosecution  for  criminal  Ubel:  "In  a  legal  sense, 
any  act  done  willfully  and  purposely  to  the  prejudice  and  injury  of 
another,  which  is  unlawful,  is,  as  against  that  person,  malicious.  It 
Is  not  necessary,  to  render  an  act  malicious,  that  the  party  be  actuated 
by  a  feeling  of  hatred,  and  pursue  any  general  bad  purpose  or  de- 
sign. On  the  contrary,  he  may  be  actuated  by  a  general  good  pur- 
pose, and  haye  a  real  and  sincere  design  to  bring  about  a  reformer 
tion  of  manners;  but  if,  in  pursuing  that  design,  he  willfully  Inflicts 
a  wrong  on  others,  which  is  not  warranted  by  law,  such  act  is  ma- 
licious. A  man  may,  by  his  example  and  by  his  conduct,  be  doing 
great  injury  to  society.  He  may,  in  fact,  be  guilty  of  the  most 
ruinous  crimes,  and  that  well  known  to  an  indiyidual;  that  Indiyidual 
may  be  actuated  by  the  most  pure  and  single-hearted  desire  to  rid 
society  of  so  mischievous  a  character,  and  entertain  the  firmest  con- 
yictlon  that  he  would  be  doing  great  good  by  it;  and  yet  it  is  very 
certain  that,  in  contemplation  of  law,  any  attempt  upon  his  life,  his 
liberty,  his  person  or  property,  made  in  the  accomplishment  of  such 
a  purpose,  would  be  unlawful,  and  therefore  malicious." 

M  State  V.  Robbins,  66  Me.  824. 

4*  Crawford  ▼.  State,  15  Lea  (Tenn.)  343. 
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ness^  but  it  also  implies  a  wrongful  intent  at  least;  a  man 
may  act  willfully  in  the  sense  of  volnntarily,  and  yet  the  cir- 
cnmstances  may  be  such  as  to  excuse  him.  In  such  a  case  he 
does  not  act  maliciously.  The  act  must  be  done  without  law- 
ful excuse.**  Thus,  a  person  who  acts  in  ignorance  of  the  facts 
which  render  his  act  unlawful,  and  without  negligence,  the  act 
not  being  malum  in  se,  cannot  be  said  to  act  with  malice,  in  any 
sense  of  the  word.*®  And  so  it  is  if  a  man  acts  in  necessary  de- 
fense of  his  person  or  property.*^ 

(c)  Beckless  and  Wanton  Acts. — ^In  some  cases  malice  may 
be  inferred  or  implied  as  a  matter  of  law,  and  independent  of 
the  actual  intent,  from  reckless  and  wanton  acts  likely  to  cause 
injury.  Thus,  •  the  malice  necessary  to  constitute  murder  may 
be  implied  from  the  reckless  or  wanton  use  of  a  deadly  weapon.*® 
And  the  same  is  true  of  other  offenses.**  "Barbarity,"  said  Lord 
Holt,  "will  often  make  malice."«<> 

(d)  Restricted  Sense  of  ^'Malice/' — The  terms  "malice"  and 
"malicious"  are  not  always  used  in  their  broadest  sense,  as 
above  explained.  In  relation  to  some  crimes,  both  at  common 
law  and  imder  statutes,  they  have  a  narrower  meaning.  Thus, 
as  applied  to  the  offense  of  malicious  mischief,  they  mean,  not 
merely  a  mere  wrongful  trespass,  but  they  are  used  in  the  sense 
of  resentment  or  ill-will  towards  the  owner  of  the  property  in- 
jured or  destroyed,  or  wantonness  at  least.*^^ 

45  Holland  v.  State,  12  Fla.  117;  Powell  y.  State,  28  Tex.  App.  393, 
13  S.  W.  599. 
4<  Post,  §  68  et  seq. 

4TP0St,   §    80. 

AsQrey's  Case,  J.  Kelyng,  64,  Beale's  Cas.  463,  Mlkell's  Cas.  400; 
Stete  v.  Smith,  2  Strob.  (S.  C.)  77.  47  Am.  Dec.  589;  post.  §9  244.  245. 

*oCom.  V.  Walden,  3  Cush.  (Mass.)  558;  Porter  v.  State,  83  Miss.  28, 
85  So.  218.  Thus,  where  a  man  recklesely  shot  at  another's  cattl<>%  to 
run  them  off  his  premises,  and  killed  one  of  them,  it  was  held  that 
malice  should  be  implied.    State  y.  Barnard.  88  N.  C.  661. 

BoKeate's  Case.  Comb.  408. 

Bi  Post.  S  391.    In  Com.  y.  Walden,  3  Cush.  (Mass.)  558,  which  was 
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They  also  have  a  particular  meaning  as  applied  to  murder,** 
and  arson,*^  and  to  many  other  oflFenses.** 

(e)  Express  and  Implied  Malice, — ^Malice  is  divided  into  ex- 
press and  implied  malice.  Express  malice  is  actual  malice,  or 
malice  in  fact,  and  exists  when  a  person  actually  contemplates 
the  injury  or  wrong  which  he  inflicts, — as  where  a  man  shoots 
at  another  with  the  intent  to  kill  him.*^* 

ImpKed  malice,  otherwise  called  constructive  malice,  or  mal- 
ice in  law,  is  where  the  law  implies  or  imputes  malice  because 
of  the  nature  of  the  act  done,  and  irrespective  of  the  actual  in- 
tent of  the  party.** 

a  prosecution  for  malicious  mischief  under  a  Massachusetts  statute,  the 
trial  court  defined  the  word  "maliciously"  in  the  statute  to  mean  "the 
willful  doing  of  any  act  prohibited  by  law,  and  for  which  the  de- 
fendant had  no  lawful  excuse/'  and  told  the  Jury  that  it  was  not 
necessary  to  show  "moral  turpitude"  of  mind.  The  appellate  court 
held  that  this  was  erroneous.  "If  this  definition  of  the  crime 
charged  were  correct,"  it  was  said,  "it  would  follow  that  the  words 
'willfully  and  maliciously'  were  intended  by  the  legislature  to  be  under- 
stood as  synonymous,  and  that  the'  statute  is  to  be  construed  In  the 
same  manner  as  it  would  be  if  the  word  'maliciously'  had  been  omitted. 
Such  a  construction,  we  are  of  the  opinion,  cannot  be  sustained;  for, 
if  it  could  be,  it  would  follow  that  a  person  would  be  liable  to  be  pun- 
ished for  every  trespass,  however  trifiing  the  injury  might  be,  to  the 
personal  property  of  another,  which  could  not  be  Justified  or  excused 
in  a  civil  action  against  him,  for  the  recovery  of  damages,  by  the 
owner.  •  •  •  The  Jury  should  also  have  been  instructed  that,  to 
authorize  them  to  find  the  defendant  guilty,  they  must  be  satisfied  that 
the  injury  was  done  either  out  of  a  spirit  of  wanton  cruelty  or  wicked 
revenge.  'Malicious  mischief,'  amounting  to  a  crime,  is  so  defined  by 
Blackstone  (4  Bl.  Comm.  244),  and  in  Jacob's  Law  Dictionary,  by  Tom- 
lin,  under  the  title  'Mischief,  Malicious,'  and  we  have  no  doubt  that 
such  is  the  true  definition  of  the  crime."  See,  also.  Rex  v.  KeUy,  1 
Craw,  ft  D.  186,  Beale's  Cas.  182. 

ss  Post,  S  240. 

"Post,  S  415. 

M  See  U.  S.  V.  Three  Railroad  Cars,  1  Abb.  XT.  S.  196,  Fed.  Cas.  No. 
16.613. 

wDarry  v.  People,  10  N.  Y.  120;  People  v.  Clark,  7  N.  Y.  393;  An- 
thony V.  State,  21  Miss.  264;  post,  9S  240(c),  241. 

MDarry  v.  People,  10  N.  Y.  120;  post,  ${  240(c),  242,  et  seq. 
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Thus,  the  malice  which  is  an  essential  element  of  murder  is 
implied  from  the  deliberate  use  of  a  deadly  weapon,  without 
justification  or  excuse,  from  the  fact  that  the  accused,  when  he 
committed  the  homicide,  though  it  was  committed  unintentional- 
ly, was  engaged  in  resisting  a  lawful  arrest,  or  in  committing 
some  other  felony,  or  from  a  wanton  or  reckless  act  dangerous  to 
life." 

63.  Spedflc  Criminal  Intent. 

(a)  In  Oeneral. — In  some  crimes  a  specific  intent  is  an  es- 
sential ingredient,  and  no  other  intent  will  suffice.  On  a  prose- 
cution for  such  an  offense,  the  state  must  affirmatively  prove 
this  particular  intent,  or  facts  from  which  it  may  be  inferred***® 

In  the  case  Just  cited  it  was  said  by  Judge  Selden:  "There  is  no 
difference  in  the  nature  or  degree  of  the  malice  Intended,  whether  it  be 
called  'express'  or  'implied/  when  these  terms  are  used  in  their  most 
appropriate  sense.  If  properly  applied,  they  refer  only  to  the  evidence 
by  which  the  existence  of  malice  is  established.  Both  alike,  the  one 
no  less  than  the  other,  mean  actual  malice, — malice  shown  by  the  proof 
to  have  really  existed.  It  is  called  'implied  malice'  when  it  is  inferred 
from  the  naked  fact  of  the  homicide,  and  'express'  when  established  by 
other  evidence.  That  this  is  the  true  original  meaning  of  these  terms, 
when  used  in  connection  with  this  crime,  is  apparent,  I  think,  from  the 
natural  import  of  the  words  themselves,  as  well  as  from  their  accus- 
tomed use  in  other  branches  of  the  law.  They  are  appropriate  terms 
to  express  different  modes  of  proof,  and  are  habitually  used  for  that 
purpose,  but  are  not  adapted  to  the  description  of  different  degrees  of 
malicious  intent.  The  phrase  'implied  malice'  is  properly  applied  to  a 
case  where  the  evidence  shows  that  the  accused  did  the  act  which 
caused  the  death,  but  where  there  is  no  other  proof  going  to  show  the 
existence  or  the  want  of  malice.  In  such  cases,  the  law  does  not  im- 
pute  a  malicious  intent,  irrespective  of  its  real  existence,  but  it  pre- 
sumes, in  accordance  with  the  settled  rules  of  evidence,  that  such  an 
intent  did  actually  exist"    Darry  v.  People,  10  N.  Y.  120,  136,  137. 

BTPost,  S  242  et  seq. 

BtDobb's  Case,  2  East,  P.  C.  513,  Beale's  Gas.  181;  Maher  v.  People, 
10  Mich.  212,  81  Am.  Dec.  781;  Hairston  v.  State,  54  Miss.  689,  23  Am. 
Rep.  392;  State  v.  King,  86  N.  C.  603;  Coleman  v.  People,  58  N.  T.  656; 
Reagan  v.  State,  28  Tex.  App.  227,  12  S.  W.  601,  19  Am.  St.  Rep.  833; 
Rex  V.  Duffln,  Russ.  k  R.  365,  Mikell's  Cas.  167;  Ogletree  v.  State,  28 
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Tttugtratians. — ^Thus,  to  constitute  a  burglary,  the  breaking 
floid  entering  of  the  house  must  be  with  the  specific  intent  to 
oGfmmit  a  felony,  and  this  intent  must  be  shown  as  a  fact.^^ 

Arson  is  the  willful  and  malicious  burning  of  another's  house, 
and  requires  an  intention  to  bum.  The  crime  is  not  committed 
by  one  who  bums  another's  house  unintentionally,  though  he 
may  at  the  time  be  engaged  in  the  commission  of  some  other 
felony.«^ 

In  larceny  and  robbery  there  must  be  a  specific  intent  to 
permanently  deprive  the  owner  of  the  goods  of  his  property 
therein.     No  other  intent  will  do.** 

In  malicious  mischief  there  must  be  a  willful  and  malicious 
injury  to  the  property  of  another.  The  oflFense  is  not  committed 
by  one  who  unintentionally  injures  another's  property  while  at- 
tempting to  commit  some  other  wrong.®' 

In  every  prosecution  for  an  attempt  to  commit  a  crime,  it 
must  be  shown  that  the  accused  intended  to  commit  that  par- 
ticular crime.®* 

And  to  sustain  an  indictment  charging  an  assault  with  intent 
td  murder,  to  rape,  or  to  rob,  etc.,  a  specific  intent  to  murder, 
rape,  or  rob  must  be  shown.®* 

Ala.  693;  Roberts  v.  People,  19  Mich.  401;  XT.  S.  v.  Buzzo,  18  Wall.  (U. 
8.)  125;  Rex  v.  Williams,  1  Leach,  C.  G.  529.  Mikell's  Cas.  211. 

An  Indictment  for  killing  sheep  with  intent  to  steal  the  carcase  is 
supported  by  proof  of  an  intent  to  steal  any  portion  of  the  carcass. 
Rex  y.  Williams,  1  Mood.  C.  C.  107. 

s»Dobb*s  Case,  2  East,  P.  C.  513,  Beale's  Cas.  181;  Rex  y.  Knight,  2 
East,  P.  C.  510;  Price  y.  People,  109  111.  109;  Harvlck  y.  State,  49  Ark. 
^14,  6  S.  W.  19;  post,  S  407. 

90  Post,  S  415. 

»  Post,  §§  326  et  seq.,  378. 

•2  Rex  V.  Kelly,  1  Craw,  ft  D.  186,  Beale's  Cas.  182;  Reg.  v.  Pempli- 
ton,  12  Cox,  C.  C.  607;  Com.  y.  Walden,  3  Cush.  (Mass.)  558;  post,  9 
391. 

MRex  y.  Dayis,  1  Car.  ft  P.  306;  Simpson  y.  State,  59  Ala.  1,  31  Am. 
Rep.  1,  Mikell's  Cas.  345;  Sharp  y.  State,  19  Ohio,  379;  Reagan  y. 
State,  2S  Tex.  App.  227,  12  S.  W.  601,  19  Am.  St.  Rep.  833;  post,  §  121. 

MHafrston  y.  State,  54  Miss.  689,  28  Am.  Rep.  392;  Simpson  y.  State, 
59  Ala.  1,  31  Am.  Rep.  1,  Mikell's  Cas.  345;  People  y.  Keefer,  18  Cal. 
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Henoe  a  charge  of  the  statutory  o£Pense  of  maliciously  shoot- 
ing at  another  with  intent  to  murder  him  is  not  supported  by 
proof  that  the  prisoner  mistook  the  person  shot  at  for  another 
whom  he  intended  to  kill.*** 

(6)  May  he  Inferred  from  Act. — ^When  a  specific  intent  is 
necessary,  it  need  not  necessarily  be  shown  by  direct  or  posi- 
tive evidence,  but  it  may  be  inferred  from  the  circumstances. 
The  principle  that  a  man  is  presumed  to  have  intended  the  natur- 
al and  probable  consequences  of  his  acts  applies.*^  The  infer- 
ence, however,  is  one  of  fact,  and  may  be  rebutted.*** 

Thus,  on  a  prosecution  for  burglary,  if  it  be  shown  that  the 

636;  BarcuB  v.  State,  49  Miss.  17,  19  Am.  Rep.  1;  Chrlsman  v.  State,  64 
Ark.  283.  15  S.  W.  889,  26  Am.  St  Rep.  44;  Rex  y.  Duffln,  Russ.  ft  R. 
865,  Mlkeirs  Cas.  167;  Scott  v.  State,  49  Ark.  156,  4  8.  W.  750;  Reg. 
V.  Doddridge,  8  Cox,  C.  C.  335,  MlkeU's  Cas.  170;  Rex  ▼.  Williams,  1 
Iieach,  C.  C.  529,  Mikell's  Cas.  2U;  Com.  v.  Brosk,  8  Pa.  Dist  R.  638; 
Carter  v.  State,  28  Tex.  App.  355,  13  S.  W.  147;  People  v.  Sweeney,  55 
Mich.  586,  22  N.  W.  50;  post,  S  208. 

In  Rex  y.  Boyce,  1  Mood.  C.  C.  29,  Beale's  Cas.  182,  a  burglar  was 
indicted  under  a  statute  for  feloniously  cutting  and  maiming  a  man, 
"with  intent  to  murder,  maim,  and  disable"  him.  The  Jury  found  that 
he  struck  with  a  crowbar  a  watchman  In  the  house  into  which  he  had 
broken,  but  that  he  did  so  only  with  intent  to  produce  a  temporary 
disability,  until  he  could  escape.  It  was  held  that  he  was  not  guilty 
under  the  statute.    See  post,  S  208. 

«4aRex  V.  Holt,  7  Car.  &  P.. 518,  Mikell's  Cas.  169;  Reg.  y.  Ryan,  2 
Moody  ft  R.  213.  Cf.  Reg.  v.  Stopford,  11  Cox,  C.  C.  643;  Scott  v.  State, 
49  Ark.  156,  4  S.  W.  750.  These  decisions  are  based  on  the  theory  that, 
since  the  statute  denounces  the  punishment  against  any  person  shoot- 
ing  at  another  with  Intent  to  murder  him,  not  only  must  the  intent  to 
murder  be  proved,  but  the  proof  must  extend  to  the  p'lrticiilar  person 
named;  If  the  statute  had  prohibited  shooting  at  another  with  Intent 
to  commit  murder  no  such  question  could  arise.  On  principle  it  is 
difficult  to  explain  why,  under  familiar  rules,  the  intent  to  murder 
is  not  carried  over  to  the  person  actually  shot  at  See  ante,  {  59(b), 
post,  S  241(b). 

«6Com.  V.  Hersey,  2  Allen  (Mass.)  173,  Beale's  Cas.  183;  Rex  y. 
Dixon,  3  Maule  ft  S.  11,  Mlkell's  Cas.  137;  Rex  y.  Holt,  7  Car.  k  P.  618, 
Mlkell's  Cas.  169. 

•3a  People  V.  Flack,  125  N.  Y.  324,  26  N.  E.  267,  Mlkell's  Cas.  138. 
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accused  broke  into  the  house,  and  then  committed  larceny  there- 
in, it  may  be  inferred  that  he  broke  and  entered  with  intent  to 
8teal.«* 

And  on  a  prosecution  for  shooting  or  beating  another  with  a 
deadly  weapon  with  intent  to  kill,  or  for  administering  poison 
with  such  intent,  the  specific  intent  to  kill  may  be  inferred  from 
the  use  of  the  deadly  weapon  or  the  administering  of  the 
poison.®^ 

On  the  same  principle,  an  intent  to  defraud  a  particular  per- 
son wiU  be  inferred  from  a  forgery  or  the  utterance  of  a  forged 
instrument,  if  such  is  the  necessary  effect  of  the  forging  or  utter- 
ing.®* 

(c)  Concurrence  of  several  intents. — ^Where  the  intent  neces- 
sary to  constitute  the  crime  exists,  it  is  immaterial  that  another 
intent  also  exists,  nor  is  it  material  which  is  the  principal  and 
which  the  subordinate  one.*®* 

61  Motive. 

It  is  a  clear  principle  of  law  that  motive  does  not  enter  into 
any  crime  as  an  essential  ingredient.  And  while  defendant's 
motive  is  always  inquirable  into  for  the  purpose  of  establishing 
an  antecedent  probability  of  his  committing  the  offense,**** 
neither  failure  to  prove  any  motive  nor  proof  of  a  good  motive 
will  prevent  a  conviction. 

(a)  Absence  of  Motive, — The  absence  of  any  motive  for  a 
crime,  as  in  the  case  of  homicide,  for  example,  may  be  considered 
by  the  jury  as  a  matter  of  evidence  in  determining  whether  the 
accused  did  the  act  charged,  or  whether  he  acted  willfully  or 

M  state  y.  Squires,  11  N.  H.  87;  post,  S  407  (c). 

«7Com.  V.  Herscy,  2  Allen  (Mass.)  173,  Beale's  Cas.  108;  post,  §  208. 

«»Rez  V.  Sheppard,  Russ.  &  R.  169,  Beale's  Cas.  174;  post,  S  897. 

esa'Rez  V.  Glllow,  1  Mood,  C.  C.  85,  Mikell's  Cas.  213;  Rex  v.  Wil- 
liams, 1  Leach,  C.  C.  629,  Mikell's  Cas.  211;  Rex  y.  Shadbolt,  6  Car. 
ft  P.  504;  People  v.  Carmichael,  6  Mich.  10;  State  v.  Mitchell,  27  N.  C. 
(5  Ired.)  850;  State  v.  Clark,  69  Iowa,  196,  28  N.  W.  687. 

Mb  Com.  T.  Hudson,  97  Mass.  665. 
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maliciously;  but  if  it  otherwise  appear  to  their  satisfaction 
that  he  did  do  the  act,  and  that  he  did  it  willfully  and  without 
justification  or  excuse,  the  fact  that  no  motive  is  shown  is  alto- 
gether immaterial.** 

(6)  Oood  Motive, — ^Even  when  a  motive  does  appear,  it  need 
not  necessarily  be  a  bad  motive.  A  willful  act  prohibited  and 
made  punishable  by  the  common  law  or  by  statute  is  none  the 
less  a  crime  because  the  accused  was  actuated  by  a  good  motive.^^ 

••  State  y.  Coleman,  20  S.  C.  441,  Mikell's  Cas.  139;  State  v.  Work- 
man, 39  S.  C.  151,  17  S.  E.  694;  State  y.  Miller,  9  Houst.  (Del.)  564; 
Johnson  v.  U.  8..  160  U.  S.  546;  People  v.  Feigenbaum,  148  N.  T.  636, 
43  N.  E.  78. 

"Proof  of  motive  is  not  essential  to  conviction  In  any  case,  nor  can 
It  be  said  in  any  case  that  absence  of  such  proof  is  ground  for  acquit- 
tal. Its  existence  is  a  circumstance  to  be  considered  by  the  jury  in 
determining  guilt  or  innocence,  along  with  all  the  other  evidence  ad- 
duced, and  the  nonexistence  of  proof  of  it  is  likewise  a  circumstance 
which  the  Jury  may  consider,  along  with  the  other  evidence,  in  reach- 
ing a  conclusion  of  innocence;  but  neither  its  presence  nor  absence  can 
of  itself  be  Justly  said  to  control  the  finding  of  the  Jury.  Crimes  may 
be,  and  frequently  are,  thoroughly  established  without  any  evidence  of 
motive,  and  the  very  absence  of  motive  may  aggravate  the  offense." 
Stone  V.  State,  105  Ala.  60,  17  So.  114. 

The  criminal  act,  and  the  connection  of  the  accused  with  it,  being 
proved  beyond  a  reasonable  doubt,  the  act  itself  furnishes  the  evidence 
that  to  its  perpetration  there  was  some  cause  or  influence  moving  the 
mind.    Brunson  v.  State,  124  Ala.  37,  27  So.  410. 

70  u.  S.  V.  Harmon,  45  Fed.  414,  Heale's  Cas.  180;  Reynolds  v.  U.  S., 
98  U.  S.  145,  Beale's  Cas.  179;  Specht  v.  Com.,  8  Pa.  312;  Stone  v.  State, 
105  Ala.  60,  17  So.  114;  State  v.  White,  64  N.  H.  48,  5  Atl.  828. 

See  People  v.  Kirby,  2  Park.  Cr.  R.  (N.  T.)  28,  MikeU's  Caa.  142, 
where  a  father  was  indicted  for  the  murder  of  his  two  infant  children 
to  whom  he  was  greatly  attached,  doing  it  as  he  said  because  he 
thought  they  would  be  better  off. 

On  indictment  for  maliciously  and  feloniously  setting  fire  to  a  build- 
ing with  intent  to  injure  the  owne'r,  it  is  immaterial  that  defendant's 
intent  was  not  to  injure  the  owner  but  that  he  might  procure  the  re- 
ward for  giving  the  first  alarm.  Reg.  v.  Regan,  4  Cox,  C.  C.  336,  Mik- 
ell's Cas.  141. 

It  is  no  defense  to  a  prosecution  for  carrying  a  pistol  concealed 
that  defendant  carried  it  merely  for  the  purpose  of  exhibiting  it  as 
a  curiosity.    Walls  v.  State,  7  Blackf.  (Ind.)  572. 
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This  is  certainly  the  general  rnle^  though  there  are  some  CMea 

m  vrhich  it  appears  to  have  been  ignored.     For  example,  on  a 

prosecution  for  depositing  in  the  mails  Oa*  publishing  an  obscene 

article  or  book  it  is  no  defense  for  the  accused  to  show  that  his 

object  was  to  correct  evils  and  abuses  in  intercourse  between  the 

sexes,  and  thus  do  a  public  goodJ^    And  on  a  prosecution  for  a 

nuisance  in  erecting  a  wharf  on  public  property  it  is  no  defense 

to  show  that  it  has  been  in  fact  beneficial  to  the  public«^^    Many 

other  cases  might  be  citedj* 

66.  Religious  Belief  and  Belief  in  Impropriety  of  Law. 

Since  a  good  motive  is  no  excuse,  if  a  man  of  sound  mind 
does  an  act  which  he  knows  is  prohibited  and  pimished  by  law, 
he  cannot  escape  responsibility  on  the  ground  that  he  acted  be- 
cause of  and  in  accordance  with  his  religious  belief  or  scruples. 
Thus^  a  man  cannot  set  up  his  religious  belief  to  escape  liability 
for  violation  of  a  statute  prohibiting  and  pimishing  bigamy  and 
polygamy,^*  or  punishing  labor  on  Sunday/'  or  the  disinterring 
of  a  dead  body/^  or  the  beating  of  a  drum  ia  the  streets  of  a 
town.*'' 

It  has  been  held  in  Expand  that  the  parent  of  a  sick  child, 

rt  0.  a  V.  VumM,  sttyra  And  MS  Heg.  v.  fi(ckttn>  L.  tt  8  Q.  B.  9M, 
11  C6X,  G.  O.  1»;  poirt»  I  4^7. 

TsRespubUca  v.  CaldweU,  1  DaU.  (Pa.)  ISO,  Beale'i  Gas.  177;  post, 
f  456  (c). 

T8  In  Reg.  T.  Sharpe,  1  Dears.  C.  C.  160»  7  Cox,  C.  C.  214,  Beale's  Cas. 
178,  a  Soit  was  tndleted  for  dtslntsiYlng  the  body  of  his  mother,  who 
had  been  buried  in  a  dissenting  congregation's  burying  grounds,  and  it 
was  held  that  the  fact  that  he  acted  from  motlyes  of  affection  and 
religious  duty,  and  intended  to  bury  her  with  his  father  in  other 
burying  grounds,  was  no  defense. 

74  Reynolds  t.  U.  S.,  98  U.  8.  146,  Beale's  Cas.  179;  Harrison  T.  State, 
44  Tex.  Cr.  R.  164,  69  S.  W.  600. 

TftSpecht  y.  Com.,  8  Pa.  S12;  Com.  t.  Has,  122  Mass.  40. 

Ts  Reg.  y.  Sharpe,  1  Dears.  C.  C.  160,  7  Cox,  C.  C.  214,  Beale's  Cas.  175. 

77  Like  the  members  of  the  Salvation  Army.  State  y.  "White,  64  N. 
H.  48,  6  Atl.  828. 

C.  &  M.  Crimes— 7. 
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who,  though  able,  willfully  fails  to  call  in  a  physician  or  furnish 
proper  medicine,  by  reason  of  which  the  child  dies,  is  not  guilty 
of  manslaughter  if  his  failure  is  because  of  religious  scruples, 
or  because  of  a  conscientious  belief  in  the  faith  cure,  and  the 
like."'®  This  decision,  however,  is  not  sound  even  at  common 
law,  and  there  is  now  a  statute  to  the  contrary^' 

Belief  in  the  inexpediency  of  vaccination  will  not  affect  the 
validity  of  a  statute  requiring  it,  nor  entitle  the  believer  to  ex- 
emption from  the  statute.''** 

66.  Repentance  and  Change  of  Intent. 

If  an  act  is  done  with  a  criminal  intent,  no  subsequent  re- 
pentance and  change  of  intent  can  relieve  it  of  its  criminality. 
Thus,  a  person  who  has  broken  and  entered  a  house  with  intent 
to  commit  a  felony  is  none  the  less  guilty  of  burglary  because  he 
repents  and  abandons  his  purpose,  since  die  breaking  and  entry 
with  such  intent  constitutes  the  offense.®^ 

A  person  who  has  committed  larceny  or  robbery  cannot  es- 
cape responsibility  by  repenting  and  abandoning  or  returning 
the  property,  or  paying  for  it.®^ 

A  person  who,  with  intent  to  commit  a  crime,  has  done  enou^ 
to  render  him  guilty  of  an  attempt,  can  be  punished  for  the  at- 
tempt, though  he  afterwards  abandoned  his  purpose.'*  Many 
other  illustrations  might  be  given. 

T8  Reg.  T.  Wagstaffe,  10  Cox,  C.  C.  630.  Compare  State  v.  Sandford 
(Me.)  59  Atl.  697. 

7»  See  Reg.  v.  Downes,  1  Q.  B.  Div.  25,  13  Cox,  C.  C.  Ill,  Beale's  Cas. 
196;  Reg.  v.  Senior,  19  Cox,  C.  C.  219,  Mikeirs  Cas.  143;  State  v.  CheQ- 
oweth  (Ind.)  71  N.  E.  197.    And  see  post,  S  265(d). 

Toa  Com.  V.  Pear,  183  Mass.  242,  66  N.  E.  719. 

•0   Post,  §  408. 

81  Post,  §  333.    See  Shultz  v.  State,  6  Tex.  App.  890. 

«2  Post,  S  126. 
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67.  Kegligence. 

A.  criinmal  intent,  and  even  malice,  may  be  inferred,  as  a 
matter  of  fact  or  as  a  matter  of  law,  from  negligence.®^ 

{a)  Negligent  Acts  of  Commission. — Thus,  negligence  in  do- 
ing a  lawful  act,  by  which  another  is  injured,  may  render  a  per- 
son guilty  of  criminal  assault  and  battery.®^ 

And  there  are  any  number  of  cases  in  which  persons  have 
been  held  guilty  of  manslaughter,  which  is  a  felony,  because  of 
negligence  in  doing  an  act  which  would  have  been  lawful  except 
for  the  negligence,  as  in  the  case  of  immoderate  correction  of  a 
child  by  his  parent,  negligent  use  of  drugs' and  negligent  surgical 
operations  by  unskillful  and  incompetent  practitioners,  negli- 
gent driving,  negligence  in  shooting  at  a  mark  or  otherwise 
using  a  deadly  weapon,  etc.'*^ 

Even  the  malice  necessary  to  constitute  murder  may  be  im- 
plied from  negligence,  as  from  reckless  and  wanton  conduct 
dangerous  to  life.*'^ 

(6)  Omission  to  Act. — ^In  like  manner  a  criminal  intent,  and 
even  malice,  may  be  inferred  from  omission  to  act  at  all  when 
there  is  a  duty  to  act®^ 

.  nPost  C.  U  262,  Beale's  Cas.  186;  Mirror  of  Jaetlces  (Sel/Soc.)  c. 
15,  Mikeirs  Caa.  215;  Hull's  Case,  J.  Kelyng,  40,  MikeU's  Cas.  215; 
Knight's  Case,  1  Lewin,  C.  C.  168,  Mikell's  Cas.  217;  Reg.,  v.  Install 
[1893]*  1  Q.  B.  450,  Beale's  Cas.  198;  U.  S.  v.  Thompson,  12  Fed.  245; 
and  cases  more  8j[iecifically  cited  in  the  notes  following. 

M  Post,  S  204  et  s'eq. 

MFost  C.  L.  262,  Beale's  Caa.  185;  Reg.  v.  Lowe,  8  Car.  ft  K.  128,  4 
Cox,  C.  C.  449,  1  Ben.  ft  H.  X«ad.  C.  C.  60,  Beale's  Cas.  192;  Reg.  v. 
Chamberlain,  10  Cox,  C.  C.  486,  Beale's  Cas.  187;  Reg.  y.  Salman,  14 
Cox,  C.  C.  494,  Beale's  Cas.  189;  State  v.  Hardie,  47  Iowa,  647,  29  Am. 
Rep.  496;  State  v.  Emery,  78  Mo.  77,  47  Am.  Rep.  92;  People  v.  Fuller, 
2  Park.  Cr.  R.  (N.  Y.)  16;  Reg.  v.  Franklin,  15  Cox,  C.  C.  168,  Mikell's 
Cas.  158;  Knight's  Case,  1  l«win,  C.  C.  168,  Mikell's  Cas.  217;  Rig- 
maldon's  Case,  1  Lewin,  C.  C.  180,  Mikell's  Cas.  217;   post,  fifi  262-265. 

MFost  C.  L.  262,  Beale's  Cas.  185;  Reg.  t.  Marriott,  8  Car.  ft  P.  425, 
Mikell's  Cas.  229;  post,  SS  244,  245. 

•7  See  Rex  ▼.  Friend,  Russ.  ft  R.  20,  Beale's  Cas.  190;  Reg.  t.  Lowe, 
t  Car.  ft  K.  123,  Beale's  Cas.  192. 
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Thus,  a  person  may  be  guiltji  of  manslaughter  if  he  causes  the 
death  of  anothe^r  bj  negligent  amission  to  ventilate  a  mine,  to 
adjust  a  switdli  on  a  railroad  track,  or  to  furnish  food  or  shelter 
to  a  helpless  person  who  is  dependent  upon  him.®®  If  the  omis- 
sion to  act  is  willful,  he  will  be  guilty  of  murder.®^ 

To  render  one  criminally  liable,  however,  because  of  an  omis- 
sion to  act,  he  must  be  under  a  legal  duty  to  act,^  and  the  Qinis" 
sion  mxiflt  be  due  to  culpable  negligence**^ 

(c)  Offenses  Requirmg  a  Speeifia  Inieni, — Mere  negligence^ 
whether  in  commission  or  omission,  is  not  emmgh  to  render  a 
man  guilty  of  a  crime  of  which  a  specific  intent  is  an  essential 
element,  as  in  the  case  of  larceny,**  malicious  mischief,*^ 
arson,*^  attempts  to  commit  crimes,*^  and  assaults  with  intent 
to  murder,  to  wound,  to  inflict  great  bodily  harm,  elc** 

II.  l^novMfcm  Ob  Mistakx  tfp  FACft. 

68.  In  Oeneral^— As  a  general  rule,  a  bona  fldie  and  reaaon- 
able  belief  in  the  eziatence  of  faeta  wliieh,  if  they  did  ezisti 
would  rendnr  an  act  innocent^  la  a  good  defense.  Bui  there 
are  both  apparmit  and  real  ezceptloni.    Tliua : 

itaAdliig  flie  imiooeiic^  of  Ui  fnfeitt^  and  therefore 
notwithatanding  his  IgAoralice  or  miafake  of  fad 


••Reg.  T.  Lowe,  t  Car.  A  jv.  123,  fieale's  das.  192;  Reg.  t.  Hughes^  7 
Cox,  C.  C.  301;  Reg.  t.  lastan  [1893]  1  Q.  B.  460,  Beato's  Caa  193;  post, 
S  265. 

«o  dee  the  cases  above  cited.    And  see  post,  S  247. 

•0  Reg.  T.  Smith,  U  Cox,  C.  C.  210,  Beale's  Caa.  192;  post,  S  265(e). 

91  Reg.  Y.  Nicholls,  13  Cox,  C.  C.  76,  Beale's  Cas.  193;  post,  S  265. 

»2  Post,  S  326  et  seq. 

B8  Reg.  y.  Pembliton,  12  Cox,  C.  C.  607,  Beale's  Cas.  210,  Mikell's  Caa 
171;  post,  §  391. 

84 1  Hale,  P.  C.  569,  Beale's  Cas.  208,  Mikell's  Cas.  927;  Reg.  t. 
Faulkner,  13  Cox,  C.  C.  550,  Beale's  Cas.  213;  post,  9  415. 

»«  Post,  §  121. 

»«Post,  i  208. 
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2.  If  a  penon'g  intentioD  is  criminal,  or  eve?  wrwgfvl, 
per  80^  he  may  be  reapoiudble  for  reenltn  not  intmded. 

8.  Ignorance  or  mistake  of  fact  will  not  exempt  one  alto- 
getlMT  firom  criminal  responsibility,  if  due  to  cnlpeble 
negligence.  Bnt  this  does  not  apply  to  an  offense 
which  requires  a  specific  evil  intent,  where  the  igno- 
rance or  mistake  of  fact  negativee  the  eiisteace  of 
such  intent. 

69.  Mistake  of  Fact  at  Common  Law. 

The  general  rule  thst  ignorance  or  mistake  of  fact  is  a  defense, 
if  not  due  to  culpable  n^ligenoe,  is  well  settled  at  common  law. 
It  follows  necessarily  from  the  principle  that  an  act  is  not  a 
crime  unless  there  is  a  criminal  intent.*^ 

Bona  fide  and  reasonable  mistake  of  facts  stands  on  the  same 
footing  as  absence  of  the  reasoning  faculty,  as  in  infancy,  and 
perversion  of  that  faculty,  as  in  insanity.*® 

In  a  leading  English  case,  in  which  the  defendant  was  in- 
dicted for  felonious  homicide,  the  evidence  showed  that  he  rea- 
sonably believed  that  there  was  a  burglar  in  his  house,  and 
thrusting  his  sword  in  the  dark,  where  he  thought  the  burglar 
was  concealed,  killed  a  woman  who  had  come  into  the  house  to 
assist  his  servant  in  her  work.  It  was  held  that  the  homicide 
was  excusable  because  of  the  mistake  of  fact.** 

•TLevet's  Case,  Cro.  Car.  538,  1  Hale,  P.  C.  474,  Beale's  Cas.  279; 
Reg.  y.  Tolson,  28  Q.  B.  Dlv.  168,  Beale's  Cas.  286,  Mikell's  Cas.  134, 
178;  State  t.  Nash,  88  N.  C.  618,  Mikell's  Cas.  248;  Reg.  v.  Rose,  15 
Cox,  C.  C.  540;  Gordon  t.  State,  52  Ala.  308,  23  Am.  Rep.  675;  Stern 
\.  State,  58  Oa.  22S,  21  Am.  Rep.  266,  Mikell's  Cas.  202;  State  y.  Sny- 
der, 44  Mo.  App.  429. 

"At  common  law,  an  honest  and  reasonable  belief  in  the  existence 
of  circumstances,  which,  If  true,  would  make  the  act  for  which  a  pris- 
oner is  indicted  an  innocent  act,  has  always  been  held  to  be  a  good 
defense."    Per  Cave,  J.,  in  Reg.  y.  TolsoU;  supra. 

»«Reg.  ▼.  Tolson,  supra. 

MLevet's  Case,  Cro..  Car.  538,  1  Hale,  P.  C.  474,  Beale's  Cas.  279. 
See,  also,  the  case  of  Sir  William  Hawksworth  related  by  1  Hale,  P.  C. 
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On  the  same  principle,  if  a  man  kills  an  assailant  under  an 
erroneous  but  reasonable  belief  that  it  is  necessary  to  do  so  to 
aave  his  own  life,  he  is  excusable.*®^ 

And  if  a  man  takes  another's  property  by  mistake,  or  under 
a  reasonable  belief  of  ownership  in  himself  or  his  master,  and 
appropriates  it  to  his  own  use,  he  is  not  guilty  of  larceny.*®^ 
.  To  render  a  person  guilty  of  vending  obscene  or  immoral  pub- 
lications, a  knowledge  of  the  character  of  the  publications  is  es- 
ential.  From  the  vending  it  would  be  inferable,,  but  he  would 
not  be  criminally  responsible  if  it  should  appear  that  because 
of  blindness,  or  for  other  reasons,  he  made  the  sale  innocently 
and  in  ignorance  of  the  character  of  the  publication.^®^  The 
same  principle  applies  when  a  person  passes,  or  has  in  his  pos- 
session with  intent  to  pass,  forged  instruments  or  counterfeit 
money,  in  ignorance  of  their  spurious  character.^®'  Many  other 
illustrations  of  the  rule  might  be  given.^®* 

70.  Mistake  of  Fact  in  Statutory  Offenses. 

m 

(a)  In  Oeneral, — ^As  the  principle  that  a  criminal  intent  is 
necessary  generally  applies  to  statutory  crimes  as  well  as  to 

40,  MikeU's  Cas.  244,  In  which  the  knight  procured  himself  to  be  killed 
by  his  parker  by  pretending  to  be  a  poacher. 

100  Campbell  v.  People,  16  111.  17;  Steinmeyer  v.  People,  96  lU.  383; 
Marts  y.  State,  26  Ohio  St.  162;  State  v.  Nash,  88  N.  C.  618,  MikeU's 
Cas.  248;  post,  §  280. 

101  Post,  §  327. 
*'-*>jo2  Post,  §  467. 

108  Post,  §§  397,  899. 

104  A  street-car  conductor  who  forcibly  ejects  a  passenger  under  a 
bona  fide  but  mistaken  belief  that  his  fare  has  not  b«en  paid  Is  not 
criminally  responsible.    State  v.  McDonald,  7  Mo.  App.  610. 

» 

And  so  as  to  a  railroad  employe's  ejection  of  an  intending  passenger 
from  the  platform  under  a  reasonable  belief  that  he  is  there  for  a  pro- 
hibited purpose.    Com.  v.  Power,  7  Mete.  (Mass.)  696,  41  Am.  Dec.  466. 

Exposure  of  unwholesome  food  for  sale  is  indictable  at  common  law 
(post,  §  447),  but  not  unless  the  accused  knew  its  character  or  condi- 
tion.   State  y.  Snyder,  44  Mo.  App.  429. 

A  police  officer  is  not  liable  for  assault  and  battery  for  arresting  a 
man  whom  he  believes  to  be  drunk  though  he  was  in  fact  not  drunk. 
Com.  y.  Presby,  80  Mass.  (14  Gray)  66,  Mikell's  Cas.  244. 
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crimes  at.  common  law,'^^  so  ignorance  and  mi&take  of  fact  is 
generally  a  defense  in  prosecutions  for  statutory  offenses.*®* 
The  principle,  however,  as  was  stated  in  a  previous  section,*®^ 
is  not  inflexible  in  the  case  of  statutory  offenses,  for  the  legisla- 
ture has  the  power  to  dispense  with  the  necessity  for  a  criminal 
intent,  and  sometimes  does  so. 

Public  policy  may  require  the  legislature,  in  prohibiting  and 
punishing  particular  acts  under  certain  circimistances,  to  pro- 
vide, expressly  or  impliedly,  that  any  person  who  shall  do  the 
act  shall  do  it  at  his  peril,  and  that  he  shall  not  be  allowed  to 
escai)e  punishment  by  showing  that  he  acted  in  good  faith,  with- 
out negligence,  and  in  ignorance  of  the  existence  of  the  circum- 
stances rendering  the  act  unlawful.  If  the  language  and  sub- 
ject-matter of  the  statute  show  clearly  that  this  was  the  intention 
of  the  legislature,  the  courts  must  give  it  effect,  however  harshly 
the  statute  may  seem  to  operate  in  the  particular  instance.*®^ 

But  it  should  not  thus  construe  a  statute,  unless  the  intention 
of  the  legislature  is  clear.*®*     In  construing  the  various  statutes 

loBAnte,  S  56. 

loeAnon.,  Post  C.  L.  489,  Beale's  Cas.  284;  Reg.  v.  Tolson,  23  Q.  B. 
Div.  168,  Beale's  Cas.  286,  Mikell's  Cas.  134,  178;  Myers  v.  State,  1 
Conn.  502,  Beale's  Cas.  802;  Bimey  v.  State,  8  Ohio,  230,  Beale's  Cas. 
803;  Squire  v.  State,  46  Ind.  459;  Gordon  v.  State,  52  Ala.  308,  23  Am. 
Rep.  675;  Stem  v.  State,  53  Qa.  229,  21  Am.  Rep.  266,  Mikell's  Cas. 
202;  Dancan  v.  State,  7  Humph.  (Tenn.)  148;  State  v.  Hause,  71  N. 

C.  618. 

Sometimes  a  statute  punishes  any  person  who  shall  "knowingly"  do 
the  prohibited  act  In  such  a  case,  it  is  clear  that  the  offense  is  not 
committed  by  one  who  does  the  act  in  Ignorance  of  the  existence  of  the 
facts  Which  render  the  statute  applicable.  This  is  so,  for  example,  un- 
der a  statute  punishing  any  person  who  shall  "knowingly"  sell  liquor 
to  a  minor  without  his  parent's  consent  Fielding  v.  State  (Tex.  Cr. 
App.)  62  S.  W.  69. 

107  Ante,  f  66. 

los  State  V.  Presnell,  12  Ired.  (N.  C.)  103,  Beale's  Cas.  177;  Com.  v. 
Parren,  9  Allen  (Mass.)  489;  Com.  v.  Mash,  7  Mete.  (Mass.)  472, 
Beale's  Cas.  304;  State  v.  Kelly,  64  Ohio  St  166,  43  N.  B.  163;  State  v. 
Smith,  10  R.  I.  258. 

iwReg.  V.  Tolson,  28  Q.  B.  Div.  168,  Beale's  Cas.  286,  Mikell's  Cas. 
134,  178;  Duncan  v.  State,  7  Humph.  (Tenn.)   148. 
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the  courts  and  judges  have  differed,  and  some  of  the  decisions 
cannot  possibly  be  reconciled. 

(&)  Particular  Statvies. — ^Mistake  of  fact,  though  bona  fide, 
and  not  due  to  negligence,  has  been  held  by  some  of  the  courts, 
though  in  some  cases  not  by  others,  to  be  no  defense  in  prosecu- 
tions imder  statutes  punishing  the  following  offenses :  Receiv- 
ing two  or  more  lunatics  into  an  unlicensed  house  ;*^^  trans- 
portation of  a  slave,  without  written  permission  of  his  owner, 
by  any  railroad  company,  or  by  the  owner  or  captain  of 
any  steamboat  ;^^^  cutting  and  removing  timber  from  school 
lands;****  keeping  for  sale  or  selling  naj^tha  under  an  assumed 
name;^*'  killing,  for  the  purpose  of  sale,  a  calf  less  than  four 
weeks  old;***  keeping  for  sale  or  selling  adulterated  milk,***  or 
confectionery,***  or  tobacco,***  or  food  or  drugs,* *^  or 
liquors;***  keeping  for  sale  or  selling  oleomargarine  not  so 
marked  or  colored  as  to  show  what  it  is;***  keeping  for  sale  or 
selling  intoxicating  liquors;*^*  selling  intoxicating  liqu<H:8  to 

110  Reg.  T.  Bishop,  5  Q.  B.  Div.  259. 

111  State  y.  Baltimore  ft  S.  Steam  Co.,  13  Md.  181. 

But  866  Duncan  v.  State,  7  Humph.  (Tean.)  148;  Blmey  v.  Stftte, 
8  Ohio,  230,  Beale's  Cas.  303 ;  post,  notes,  125,  127. 

ma  State  v.  Dorman,  9  S.  D.  528,  70  N.  W.  848. 

»s  Com.  T.  Wentworth,  118  Mass.  441. 

lis  Ck>m.  T.  Raymond,  97  Mass.  567. 

tt4Com.  Y.  Farren,  9  Alien  (Mass.)  489;  Com.  ▼.  Waite,  11  Allen 
(Mass.)  264,  87  Am.  Dec.  711;  Com.  v.  Smith,  103  Mass.  444;  State  y. 
Smith,  10  R.  I.  258;  People  y.  Kibler,  106  N.  T.  321,  12  N.  B.  795. 

lis  Se6  Com.  y.  Chase,  125  Mass.  202. 

ii«R6g.  Y.  Woodrow,  15  Mees.  &  W.  404. 

117  State  Y.  Kelly,  54  Ohio  St.  166,  177,  43  N.  E.  163. 

Sale  of  Yinegar  below  a  certain  standard.  People  y.  Worden  Grocer 
Co.,  118  Mich.  604,  77  N.  W.  315. 

118  State  Y.  Stanton,  37  Conn.  421,  MikelFs  Cas.  161. 

upstate  Y.  Newton,  50  N.  J.  Law,  534,  14  Atl.  604;  Com.  Y.  Weiss, 
189  Pa.  247,  21  Atl.  10,  23  Am.  St.  Rep.  182,  Milteirs  Cas.  202;  State 
Y.  Rogers,  95  Me.  94,  49  Atl.  564,  85  Am.  St.  Rep.  895;  SUte  y.  Ryan, 
70  N.  H.  196,  46  Atl.  49,  85  Am.  St.  Rep.  629;  Fox  y.  SUte,  94  Md.  143, 
50  Atl.  700,  89  Am.  St.  Rep.  419. 

120  Com.  Y.  Boynton,  2  Allen  (Mass.)  160,  Beale's  Cas.  306;  Com.  y. 
O'Kean,  152  Mass.  584,  26  N.  E.  97;  Com.  y.  Goodman,  97  Mass.  117; 
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minoTB  or  to  pernong  who  are  in  the  habit  of  becoming  intoxi- 
cated;*** permitting  minofs  to  play  billiacds^  or  to  be  in  bil- 
liard rooms  or  saloons  ;***  crimes  against  female  children  under 
a  certain  age.**** 

Mistake  or  ignorance  of  fact,  when  bona  fde  and  not  due 
to  negligence;  has  been  held  a  good  defense  in  prosecutions  un- 
der statutes  punishing  the  following  offenses:**®  Being  in 
possession  of  government  stores  marked  with  the  government 
mark;***  receiving  or  transporting  of  any  colored  person  by 
the  owner  or  captain  of  any  steamboat,  without  particular  evi- 
dence of  his  freedom  ;*••  allowing  a  vehicle  to  be  used  for 
travel  on  Sunday,  except  in  a  case  of  necessity  or  charity  ;**• 

King  V.  SUte,  66  Miss.  502,  6  So.  188.  Ck>ntra,  Farrell  v.  State,  82  Olilo 
St.  456. 

i2iBanie«  v.  State,  19  Conn.  898;  McCutcheon  v,  People,  69  111.  601; 
Farmer  v.  People,  77  111.  322;  State  v.  Thompson,  74  Iowa,  119,  37  N. 
W.  104;  Ulrlch  v.  Com.,  6  Bush  (Ky.)  400;  State  v.  Heck,  28  Minn. 
549;  In  re  Carlson's  License,  127  Pa.  330,  18  Atl.  8;  Com.  v.  Zelt»  138 
Pa.  615,  21  Atl.  7;  State  v.  Cain,  9  W.  Va.  559;  State  v.  Farr,  34  W. 
Va.  84,  11  S.  B.  737;  State  v.  Baer,  37  W.  Va.  1,  16  S.  B.  368;  SUte 
y.  Hartflel,  24  Wis.  60;  Redmond  v.  State,  36  Ark.  58;  State  v.  Sasse,  6 
S.  D.  212,  60  N.  W.  853;  State  v.  Qulley,  41  Or.  318,  70  Pac.  385.  And 
see  Com«  v.  Flnnegan,  124  Mass.  324. 

Contra,  Alder  v.  State,  55  Ala.  16;  Brown  t.  State,  24  Ind.  113; 
Ooetas  y.  State,  41  Ind.  162;  Roblnlus  y.  State,  63  Ind.  235;  Williams  y. 
State,  48  Ind.  306;  Mulreed  y.  State,  107  Ind.  62,  7  N.  B.  884;  Faulks 
y.  People,  39  Mich.  200;  People  y.  Welch,  71  Mich.  548,  39  N.  W.  747; 
Crabtree  y.  State,  30  Ohio  St.  382;  Smith  y.  State,  55  Ala.  1. 

Instate  y.  Klnkead,  57  Conn.  173,  17  Atl.  856;  State  y.  Probasco,  62 
Iowa,  400,  17  N.  W.  607;  Com.  y.  Bmmons,  98  Mass.  6.  Contra,  Mar- 
shall y.  State,  49  Ala.  21;  Stem  y.  State,  53  Ga.  229,  21  Am.  Rep.  266, 
Mlkell's  Cas.  202. 

inaReg.  y.  Prince,  13  Cox,  C.  C.  138,  Mlkeirs  Cas.  173;  State  y. 
Ruhl,  8  Iowa,  447;  People  y.  Dolan,  96  Cal.  315,  31  Pac.  107;  Riley  y. 
State  (Miss.)  18  So.  117;  Com.  y.  Murphy,  165  Mass.  66,  42  N.  B.  504. 

123  See  the  cases  cited  as  contra  In  notes  preceding. 

ISA  Reg.  y.  Sleep,  Leigh  &  C.  44.  See,  also.  Rex  y.  Banks,  1  Bsp.  144; 
Anon.,  Fost  C.  U  439^  Beale's  Cas.  284. 

iss  Duncan  y.  State,  7  Humph.  (Tenn.)  148.  And  see  note  127,  Infra. 
Contra^  see  note  111,  supra. 

iM  Myers  y.  State,  1  Conn.  502,  Beale's  Cas.  302. 
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harboring  or  secreting  slaves;**^ keeping  for  sale  or  selling  dis- 
eased meat;**®  permitting  Canada  tliistles  to  mature  seed.**®* 
(c)  Bigamy  and  Advltery, — In  a  number  of  cases  the  ques- 
tion has  arisen  whether  ignorance  or  mistake  of  fact  is  a  good 
defense  in  prosecutions  for  bigamy  or  adultery.    Under  statutes 

punishing  any  person  who,  being  married,  should  marry  any 
other  person  during  the  life  of  his  or  her  wife  or  husband,  some 

courts  have  held  that  a  bona  fide  and  reasonable  belief  in  the 

death  of  the  former  husband  or  wife  is  a  good  defense,  while 
others  have  held  the  contrary.*** 

The  same  is  true  of  prosecutions  for  adultery  in  cohabiting 
after  such  marriage.^*® 

1ST  Bimey  v.  State,  8  Ohio,  230,  Beale's  Cas.  303.    See  note  125,  supra. 

lu  Teague  t.  State,  25  Tex.  App.  577,  8  S.  W.  667. 

iMa  Story  V.  People,  79  lU.  App.  562. 

'  i2»  In  the  leading  Bngliah  case  of  Reg.  v.  Tolson,  23  Q.  B.  Div.  168, 
Beale's  Cas.  286,  Mikell's  Gas.  134,  178,  the  majority  of  judges  of  the 
court  of  appeal,  queen's  bench  division,  held  such  belief  a  good  defense, 
notwithstanding  a  proviso  In  the  statute  that  It  should  not  apply  to 
any  person  marrying  a  second  time  after  the  absence  of  his  or  her 
wife  or  husband  for  seven  years,  without  being  known  to  such  person 
to  have  been  living  within  that  time.  As  to  this  case,  see  ante,  S 
56  (b),  note.  The  previous  cases  of  Reg.  v.  Turner,  9  Cox,  C.  C.  145, 
Reg.  V.  Horton,  11  Cox,  C.  C.  670,  and  Reg.  v.  Moore,  13  Cox,  C.  C.  544, 
were  in  accord  with  this  case;  while  Reg.  v.  Gibbons,  12  Cox,  C.  C. 
237,  and  Reg.  v.  Bennett,  14  Cox,  C.  C.  45,  were  to  the  contrary. 

In  this  country;  there  has  been  the  same  conflict  That  such  belief 
was  a  good  defense  was  held  In  Squire  v.  State,  46  Ind.  459.  That  it 
was  not  a  defense  was  held  in  State  v.  Goulden,  184  N.  C.  743,  47  S.  E. 
450;  Com.  v.  Mash,.  7  Mete.  (Mass.)  472,  Beale's  Cas.  304;  Com.  v. 
Hayden,  163  Mass.  453,  40  N.  B.  846,  47  Am.  St.  Rep.  468;  State  v. 
Goodenow,  65  Me.  30,  and  State  v.  Zichfeld,  23  Nev.  304,  46  Pac.  802, 
62  Am.  St.  Rep.  800,  34  L.  R.  A.  784,  overruling  State  v.  Gardner,  5 
Nev.  377.  See,  also.  State  v.  Sherwood,  68  Vt  414,  35  Atl.  352;  Davis 
V.  Com.,  13  Bush  (Ky.)  318;  Rogers  v.  Com.,  24  Ky.  L.  R.  119,  68  S. 
W.  14  (belief' in  divorce);  People  v.  Hartman,  130  C^l.  487,  62  Pac.  823 
(belief  In  invalidity  of  first  marriage);  Reynolds  v.  State,  58  Neb.  49, 
78  N.  W.  483. 

Marrying  a  second  time  without  reasonable  belief  of  first  spouse's 
death  is  bigamy.    Dotson  v.  State,  62  Ala.  141,  34  Am.  Rep.  2. 

is«  Where  a  woman  marries  and  cohabits  with  a  married  man,  not 
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{d)  Illegal  Voting. — On  a  prosecution  for  illegal  voting,  it 
is  a  good  defense  to  show  that  the  accused  believed  in  good  faith 
in  the  existence  of  facts  which,  if  they  had  existed,  would 
have  rendered  his  vote  legal,  as  that  he  was  twenty-one  years  of 
age,  that  he  was  bom  in  the  United  States,  that  he  had  resided 
in  the  district  for  the  time  fixed  by  the  statute,  etc^^^ 

(c)  Keeping  Disorderly  House. — ^A  statute  punishing  any 
person  Tvho  shall  keep  a  place  resorted  to  for  the  purpose  of 
gambling,  or  for  the  purpose  of  prostitution,  is  to  be  construed 
as  requiring  knowledge  that  the  place  is  resorted  to  for  such  a 
purpose.*** 

71.  Effect  of  Bdng  Engaged  in  Unlawful  Act« 

(a)  In  General. — ^As  was  explained  in  a  former  section, 
there  are  many  cases  in  which  a  person  may  be  held  criminally 
responsible  for  results  not  intended  by  him,  because  of  the  fact 
that  he  was  engaged  in  the  commission  of  an  unlawful  act.*^* 

knowing  of  his  previous  marriage,  she  Is  not  guilty  of  adultery. 
Vaughan  v.  State,  83  Ala.  55,  3  So.  530;  Banks  v.  State,  96  Ala.  78,  11 
So.  404. 

In  Com.  V.  Thompson,  6  Allen  (Mass.)  591,  83  Am.  Dec.  653,  Beaie's 
Cas.  308,  it  was  held  that  a  man  could  not  be  convicted  of  adultery, 
who,  in  good  faith,  married  and  cohabited  with  a  woman  whose  hus- 
band had  been  absent  for  more  than  seven  years  without  being  heard 
from,  and  was  believed  by  both  parties  to  be  dead.  The  court  was  in- 
fluenced by  a  statute  punishing  bigamy,  which  contained  a  proviso  that 
it  should  not  apply  In  such  a  case. 

On  a  new  trial  in  this  case,  it  appeared  that  the  woman  had  deserted 
her  husband,  and  remained  away  for  seven  years  without  hearing  from 
him  or  making  inquiry,  and  a  conviction  was  sustained.  Com.  v. 
Thompson,  11  Allen  (Mass.)  23,  87  Am.  Dec.  685. 

i<i  Gordon  v.  State,  52  Ala.  308,  23  Am.  Rep.  575;  Carter  v.  State,  55 
Ala.  181;  McOuire  v.  State,  7  Humph.  (Tenn.)  54. 

If  he  knew  all  the  facts,  however,  mistake  as  to  the  law  Is  no  ex- 
cuse.   Post,  S  73. 

As  to  the  distinction  between  mistake  of  law  and  mistake  of  fact,  in 
reference  to  illegal  voting,  see  McGulre  v.  State,  7  Humph.  (Tenn.)  54. 

i>>  State  V.  Currier,  23  Me.  43. 

"<Ante,  9  59.  See  Reg.  v.  Latimer,  16  Cox,  C.  C.  70,  MikeU's  Caa. 
163. 
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In  such  a  ease  his  ignorance  or  mistake  of  fact  is  no  defense. 
Thus,  a  man  mav  be  guilty  of  murder  if  he  unintentionally 
kills  another  while  engaged  in  the  commission  of  some  other 
felony.***  A  man  who  malieiously  shoots  at  a  person  and 
kills  him  is  guilty  of  murdiering  that  person,  though  he  may 
have  intended  to  kill  some  other  person.***  A  man  is  guilty  of 
manslaughter  if  he  assaults  another  and  unintentionally  causes 
his  death.***  It  has  also  been  held  that  a  person  who  stabs  an^ 
other  with  intent  to  kill  is  guilty  of  an  assault  with  intent  to  kill 
him,  though  he  may  have  mistaken  him  for  some  one  else.**^ 

(6)  Immoral  Acts, — If  a  man  is  engaged  in  the  commission 
of  an  immoral  act,  even  though  it  may  not  be  indictable,  and 
unintentionally  commits  a  crime,  it  is  generally  no  defense  for 
him  to  show  that  he  was  ignorant  of  the  existence  of  the  cir- 
cumstances rendering  his  act  criminal.***  Thus,  a  man  who  has 
unlawful  sexual  intercourse  with  a  woman  cannot  defend  against 
n  charge  of  adultery  on  the  ^ound  that  he  did  not  know  that 
the  woman  was  married.****  And  a  man  who  has  intercourse 
with  a  girl  below  the  age  of  consent,  with  her  consent,  cannot 
defend  against  a  charge  of  rape,  or  unlawful  carnal  knowledge 
punished  by  statute,  on  the  ground  that  he  reasonably  believed 
her  to  be  above  the  age  of  consent.**® 

The  same  principle  applies  under  a  statute  punishing  any 
person  who  shall  unlawfully  take  any  unmarried  girl  under  a 

18*  Post,  §  248. 
"BPost,  §  241(b). 
136  Post,  §  263. 

187  McGehee  v.  State,  62  Miss.  772.  As  to  this,  however,  there  Is  a 
conflict  In  the  cases.    See  post,  §  208. 

188  State  V.  Ruhl,  8  Iowa,  447;  Com.  v.  Murphy,  166  Mass.  66,  42  N.  E. 
504,  52  Am.  St.  Rep.  496. 

i3»Com.  V.  Elwell,  2  Mete.  (Mas&)  190,  35  Am.  Dec.  398;  Fox  v.  State, 
S  Tex.  App.  829,  30  Am.  Rep.  144. 

140  Com.  V.  Murphy,  165  Mass.  66,  42  N.  E.  604,  62  Am.  St.  Rep.  496; 
St.Ue  V.  Houx,  109  Mo.  654,  19  S.  W.  36;  State  v.  Newton,  44  Iowa,  46. 
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certain  age  out  of  the  possession  and  against  the  will  of  her 
father,^ '•^  or  who  shall  abduct  or  entice  away  any  girl  under  'a 
certain  age  for  the  purpose  of  prostitution,  etc**^ 

(c)  Acts  Merely  Mala  Prohtbita,-^^The  principle  that  a  man 
who  is  engaged  in  the  connnission  of  an  unlawful  act  is  respon- 
sible for  unintended  results  due  to  his  ignorance  of  fact  does  not 
apply  where  the  act  is  merely  malum  prohibitum.  Thus  it 
has  been  held  that  a  man  who  drives  over  another  is  not  guilty 
of  eriminal  assault  and  battery  merely  because  he  was  driving  at 
a  speed  prohibited  by  an  ordinance.^** 

{d)  Mere  Ciinl  Wrongs, — Nor  does  the  principle  tpply 
where  the  act  was  a  mere  civil  wrong.  Thus,  a  man  who  wrong- 
fully threw  another's  package  into  the  sea,  though  guilty  of  a 
civil  trespass,  was  held  not  guilty  of  manslaughter  because  be 
unintentionally  killed  a  person  who  was  bathing  in  the  sea.^^* 

1^  la  Reg.  V.  Pnttte,  L.  TL  t  0.  C.  164|  19  C6t,  C.  C.  1S8,  Mltell's 
Ctti.  119,  a  maa  mm  eonvteted  wMkrr  a  itatate  of  Miatff uUy  takiag  an 
nnmarried  girl,  vn^t  th»  age  of  16^  out  ef  tb»  inmsossIob  aad  agaiast 
the  will  of  her  father.  It  was  proved  that  ho  did  take  the  girl,  and  that 
she  'WbM  andef  1#,  htrC  that  ho  b€tleVOd  and  had  good  reason  for  be- 
llgvlag  that  Ae  wis  ^t9i  1#.  It  wao  held  that  thM  mfartake  of  fact 
was  no  defense,  and  that  he  was  properly  convicted.  See,  alAj,  Heg. 
V.  RoblaSk  1  Car.  ft  iC  4M;  Reg.  v.  Booth,  12  Cox,  a  C.  2U«  Coorpare 
R^.  V.  HIbbeit,  L.  R.  1  C.  0.  184,  11  Cox,  C.  C.  246. 

i«2  State  V.  Ruhl,  8  Iowa,  447;  People  v.  Dolan,  96  Cal.  316,  81  Pac. 
1^.    Cbatfa,  ttaeoa  v.  State,  i9  f  ei.  App.  24, 14  S.  W.  71. 

iM  Com.  V.  Adams,  114  Mass.  328,  19  Am.  Rep.  362,  Beale's  Cas.  204, 
Mlkell's  Cas.  160;  1  Hale,  P.  C.  39;  Post.  C.  L.  259. 

"It  Is  true  that  one  in  pursuit  of  an  unlawful  act  may  sometimes 
be  punished  for  another  act,  done  without  design  and  by  mistake,  if 
the  act  done  was  one  for  which  he  could  have  been  punished  if  done 
willfQlly.  But  the  act,  to  be  unlawful  in  this  sense,  must  be  an  act 
bad  in  itself,  and  done  with  an  evil  intent;  and  the  law  has  always 
made  this  distinction:  IThat  If  the  act  the  party  was  doing  was  merely 
malum  prohibitum,  he  should  not  be  punishable  for  the  act  arising 
from  misfortune  or  mistake;  but,  if  malum  in  se,  It  is  otherwise." 
Com.  V.  Adams,  supra. 

iMReg.  V.  Franklin,  16  Cox,  C.  C.  168,  Beale's  Cas.  203,  Mlkell's  Cas. 
168. 
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72.  M^ligence. 

Ignorance  of  fact  is  no  defense,  as  a  general  rule,  if  the 
accused  could  have  known  the  facts  if  he  had  exercised  reason- 
able care  and  diligence.^^^  Thus,  a  person  who  negligently 
throws  a  board  from  a  building  into  the  street,  and  kills  a  person 
on  the  street,  cannot  escape  responsibility  for  the  homicide  on  the 
ground  that  he  did  not  know  any  person  was  passing  along  the 
street**^  The  same  is  true  of  a  man  who  causes  another^s  death 
by  negligent  use  of  a  gun  which  he  believes  to  be  unloaded,**^  or 
by  the  use  of  dangerous  drugs  which  he  does  not  understand, 
etc.»*» 

The  same  principle  applies  to  statutory  offenses,  on  a  prose- 
cution for  which  non-negligent  ignorance  of  fact  would  be  held 
an  excuse.  Thus,  in  those  states  in  which  it  is  held  that  a 
statute  punishing  the  sale  of  intoxicating  liquors  to  minors  or 
drunkards  does  not  apply  where  a  person  sells  to  a  minor  or 
drunkard  in  the  bona  fide  and  reasonable  belief  that  he  is  over 
twenty-one  years  of  age,  or  not  a  dnmkard,***  it  has  been  held 
that  such  belief  is  no  defense  if  there  is  negligence,  as  where 
the  belief  is  based  merely  on  the  statement  of  the  party  him- 
self."^ 

The  same  is  true  under  a  statute  punishing  bigamy.* *^^ 

14ft  Dotson  V.  State,  62  Ala.  141,  34  Am.  Rep.  2;  Swigart  v.  State,  99 
Ind.  111. 
.i4«PoBt,  f  264. 

i«7Po8t,  S  264(c). 

"•Post,  fi  264(c). 

"•Ante,  S  70  (b). 

iftoSwigart  T.  State,  99  Ind.  Ill;  Ctoetz  y.  State,  41  Ind.  162;  Crab- 
tree  V.  State,  80  Ohio  St.  382. 

iBi  A  man  who  marries  a  second  time  during  his  first  wife's  life, 
without  reasonable  grounds  to  believe  her  to.  be  dead,  is  liable  to  in- 
dlctment  for  bigamy.  Dotson  v.  State,  62  Ala.  141,  34  Am.  Rep.  2; 
Reynolds  t.  State,  58  Neb.  49,  78  N.  W.  483. 

102 1  ck)ke,  177;  Broom,  Leg.  Max.  253;  1  Hale,  P.  C.  42;  Rex  v.  Bailey, 
Rubs,  ft  R.  1,  Beale's  Cas.  280;  The  Barronet's  Case,  1  El.  ft  Bl.  1;  Rex 
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m.  Ignorance  ob  Mistake  of  Law. 

73.  la  OeneraL— Every  person  is  conclnsiyely  prestuned  to 
know  the  law,  and,  on  a  proseention  for  a  crime,  ignorance  or 
mistake  of  law  is  no  excuse.  The  mle  does  not  apply,  however, 
where,  by  reason  of  mistake  as  to  one's  legal  rights,  there  was 
an  absence  of  a  spedflc  criminal  intent  which  is  essential  to 
the  crime  charged 

There  is  no  principle  of  the  criminal  law  that  is  better  set- 
tled than  this.  The  maxim  is,  "ignorantia  legis  neminem 
excuaat/'  Every  man  is  conclusively  presumed  to  know  the 
law,  and  on  a  prosecution  for  a  crime,  whether  common  law  or 
statutory,  he  cannot  escape  responsibility  by  showing  that  he 
was  ignorant  or  mistaken  as  to  the  law,^^^  even  though  he  may 

y.  Eaop,  7  Car.  k  P.  456,  Beale's  Cas.  282;  Rex  y.  Thurston,  1  Ley.  91, 
Mikeirs  Cas.  237;  Reynolds  y.  U.  S.,  98  U.  S.  145,  Beale's  Cas.  179; 
State  y.  Goodenow,  65  Me.  30,  Beale's  Cas.  309;  Jelllco  Coal  Min. 
Co.  T.  Com.,  96  Ky.  878,  29  8.  W.  26;  Halstead  y.  State.  41  N.  J. 
Law,  552,  32  Am.  Rep.  247,  Mikell's  Cas.  192;  Lancaster  y.  State, 
3  Cold.  (Tenn.)  340,  91  Am.  Dec.  288;  State  y.  Welch,  73  Mo.  284, 
39  Am.  Rep.  516;  Fraser  y.  State,  112  Ga.  13,  37  S.  E.  114;  State 
y.  Foster,  22  R.  I.  163,  46  Atl.  833;  Weston  y.  Com.,  Ill  Pa.  251,  2 
AtL  191;  State  y.  McLean,  121  N.  C.  589,  28  S.  B.  140;  State  y.  Southern 
Ry.  Co.,  122  N.  C.  1052,  30  S.  B.  133;  State  y.  Caryer,  69  N.  H.  216, 
89  AtL  973;  Begley  y.  Com.,  22  Ky.  L.  R.  1546,  60  S.  W.  847.  And  see 
the  other  cases  cited  in  the  notes  following. 

'"Ignorantia  legis  neminem  exeusat'  Eyeryone  competent  to  act 
for  himself  is  presumed  to  know  the  law.  No  one  Is  allowed  to  excuse 
himself  by  pleading  ignorance.  Courts  are  compelled  to  act  upon  this 
rule,  as  well  in  criminal  as  ciyil  matters.  It  lies  at  the  foundation  of 
the  administration  of  justice.  And  there  is  no  telling  to  what  extent, 
if  admissible,  the  plea  of  ignorance  would  be  carried,  or  the  degree  of 
embarrassment  that  would  be  introduced  into  leyery  trial  by  conflicting 
eyidence  upon  the  question  of  ignorance.  *  ^  ^  To  allow  ignorance 
as  an  ezcnse  would  be  to  offer  a  reward  to  the  ignorant."  Per  Pearson, 
J.,  In  SUte  y.  Boyett,  10  Ired.  (N.  C.)  336,  343,  Mikell's  Cas.  238. 

The  mazJm,  ignoraniia  legU  neminem  excuMat,   is  a  stem,  but 
Iflfleziblo  and  necessary  rule  of  law,  that  has  no  exceptions  in  Judicial 


>> 
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liave  acted  in  the  most  perfect  good  faith,  and  under  advice  of 
counsel.*"  * 

Application  of  the  Rule, — Thus,  on  a  prosecution  for  bigamy 
in  violation  of  an  act  of  congress,  it  was  held  that  the  accused 
could  not  escape  responsibility  by  showing  that  he  was  a  Mor- 
mon, and  that  he  married  the  second  wife  in  accordance  with 
his  religious  belief,  and  thinking  that  he  had  a  right  to  do  so. 
His  belief  that  the  law  did  not  apply  to  him,  or  that  it  was  un- 
constitutional, was  nothing  more  than,  i|?norance  or  mistake  of 
the  law-"* 

The  principle  also  applies  in  a  prosecution  for  bigamy  or 
adultery,  in  which  the  Accused  sets  up  in  defense  that  he  be- 
lieved that  ft  void  decree  of  divorce  obtained  by  him  or  the  other 
party  was  valid,*  ••  or  that  by  reason  of  any  other  mistake  as 
to  the  law  he  believed  he  had  a  right  to  do  the  aot  with  which 
he  is  diarged.*** 

administration,  aad  the  former  ernmecms  fulhlg  of  thli  court  famlidkeB 
no  excuse  which  we  catt  reeognlie."  Hoover  v.  Biate,  S9  Ala.  $9.  Com- 
pare State  V.  Bell,  1S6  N.  0.  674.  49  8.  B.  163. 

iM  HalBtead  v«  State,  41  N.  J.  Law,  652,  18  Am.  Itep.  Wl,  ttlltoirs 
Cas.  Id2;  State  v.  Huff.  89  Me.  »21,  16  Atl.  1000.  Ahd  eee  dtftte  t. 
Ooodenow,  65  Me.  SO,  Beale'e  Oas.  809}  SUfite  v.  Htlghee,  58  Iowa,  161, 
11  N.  W.  706;  People  v.  Weed,  29  Hull  (N.  T.)  628;  Cofh.  t.  BHidfOrd, 
9  Mete.  (Man.)  268;  Stat«  v.  Foster,  22  R.  I.  163,  46  Atl.  888,  50  L.  II. 
A.  839. 

164  Reynolds  v«  U.  8.r  98  U.  8.  145,  Beale**  Cta.  179. 

iftB  State  V.  GkMdenow,  65  Me.  80,  Beale'fl  Cas.  809;  State  V.  Htlghee, 
58  Iowa,  165,  11  N.  W.  706;  State  v.  WhltODmb,  52  Itfwa,  86,  2  N.  W. 
970,  85  Am.  Rep.  258;  RiMBell  v.  Stote,  66  Ark.  186,  49  S.  W.  821;  Hey- 
nolds  V.  State,  58  Neb.  49,  78  N.  W.  483.  And  see  Davtt  t.  Goifi.,  18 
Bush  (Ky.)  818;  State  v.  Armlngton,  25  Minn.  29.  Compile  Squire  v. 
State,  46  Ind.  459. 

iB«See  Medrano  v.  State,  82  Tex.  Cr.  R.  214,  22  S.  W.  684;  State  v. 
Hughes,  58  Iowa,  165,  11  N.  W.  706;  People  v.  Weed,  29  Hnn  (N.  T.) 
628. 

In  People  v.  Cook,  89  Mich.  236,  defendant  believed  he  had  a  right  to 
kill  deceased  to  prevent  seduction  of  his  sister. 

In  State  v.  Goodenow,  65  Me.  30,  Beale's  Cas.  309,  a  man  and  woman 
attempted  to  marry  and  cohabited  while  the  woman  had  another 
husband  living.    On  a  prosecution  for  adultery,  it  appeared  that  her 
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Tlie  same  is  true  when  ignorance  or  mistake  of  law  is  set  np 
as  a  defense  in  prosecutions  for  illegally  voting  at  an  elec- 
tion,^*"'   for   gaming  or  keeping  a  gaming  house  or  device, 
etc,^**    for    compounding  felony,*'®*  for  carrying  concealed 
weapons,^ '^^^  or  for  obtaining  property  by  means  of  false  and 
fraudulent  representations,* '• 

husband  bad  married  again,  and  that  they  were  advised  by  the  justice 
who  married  them  that  this  gave  her  a  right  to  marry  again,  and  that 
they  married  and  cohabited  in  good  faith.  It  was  held  that  this  was 
no  excuse,  as  they  could  not  set  up  their  ignorance  of  law. 

In  Hoover  v.  State,  59  Ala.  57,  which  was  a  prosecution  against  a 
negro  man  for  cohabiting  with  a  white  woman,  in  violation  of  a  statute 
making  it  an  offense  for  white  and  colored  persons  to  intermarry  or  to 
live  together  in  adultery  or  fornication,  and  declaring  such  marriages 
void,  it  was  held  no  defense  for  the  defendant  to  show  that,  prior  to  his 
attempted  marriage  with  the  woman,  the  probate  Judge  advised  him 
that  it  was  lawful  for  him  to  marry  her,  since  ignorance  of  the  law 
was  no  excuse.  "The  maxim  'ignarantia  legis  neminem  excuaat,* "  said 
the  court,  'Ms  a  stem  but  inflexible  and  necessary  rule  of  law,  that  has 
no  exceptions  in  judicial  administration."' 

U7U.  8.  V.  Anth<my,  11  Blatchf.  200,  Fed.  Cas.  No.  14,459;  Hamilton 
V.  People,  57  Barb.  (N.  T.)  625;  State  v.  Boyett,  10  Ired.  (N.  C.)  336, 
MlkfiU's  Cas.  238;  McGulre  v.  State,  7  Humph.  (Tenn.)  64.  And  see 
State  V.  Sheeley,  15  Iowa,  404. 

The  contrary  was  held  under  a  statute  punishing  any  person  who 
should  vote,  '^knowing  himself  not  to  be  a  qualified  voter."  Com.  v. 
Bradford,  9  Mete.  (Mass.)  268;  Winehart  v.  State,  6  Ind.'sO. 

us  Thus,  a  person  exhibiting  and  keeping  a  gambling  device,  in  vio- 
lation of  a  statute,  cannot  escape  liability  on  the  ground  that  he  did 
BO  in  good  faith,  believing  he  bad  a  right  to  do  so  under  a  license, 
where  the  license  was  unauthorized  and  void.  Atkins  v.  State,  95 
Tenn.  474,  32  S.  W.  391. 

In  a  prosecution  for  keeping  and  operating  a  pool  room  for  betting 
on  horse  races,  in  violation  of  a  statute,  it  is  no  defense  that  the  ac- 
cused was  Ignorant  of  the  law,  and  believed  that  a  license  issued  to 
him  by  the  municipal  authorities  authorized  his  illegal  act  Debardel- 
aben  v.  State,  99  Tenn.  649,  42  S.  W.  684. 

iMa  state  V.  Carver,  69  N.  H.  216,  39  Atl.  978. 

issbAn  unconstitutional  statute  attempting  to  confer  the  right  is  no 
defense.     Swincher  v.  Com..  24  Ky.  L.  R.  1897,  72  S.  W.  806. 

150  When  a  person  obtains  another's  property  by  making  false  repre- 
sentations, with  intent  to  deceive,  it  is  no  defense  that  he  did  not 

C.  &  M.  Crimes— 8. 
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74.  Seasonable  and  Unavoidable  Ignorance  of  Law. 

The  presumption  that  every  person  knows  the  law,  within 
the  meaning  of  this  rule^  is  not  a  rebuttable  presumption  of  fact, 
but  it  is  a  conclusive  presimiption  of  law.  It  can  make  no  dif- 
ference, therefore,  in  the  application  of  the  rule,  that  the  ac- 
cused was  a  foreigner,  temporarily  in  the  country,  and  that  the 
act  was  permitted  by  the  laws  of  his  own  country.**^ 

The  rule  applies  in  all  cases,  even  though  it  may  clearly  ap- 
pear that  the  accused  could  not  possibly  know  the  law.*'* 

It  applies  even  though  the  state  may  admit  his  ignorance  of 
the  law  at  the  trial.*'^ 


76.  Mistake  of  Law  Negativing  Specific  Intent 

The  rule  that  mistake  of  law  is  no  defense  does  not  apply 
where  a  specific  evil  intent  is  an  essential  element  of  the  offense 
charged,  and  proof  of  the  mistake  as  to  the  law  negatives  the 
existence  of  such  intent.  •  Thus,  on  a  prosecution  for  larceny  or 
robbery,  to  constitute  which  an  intent  to  steal  is  necessary,  the 

know  that  he  was  violating  the  statute  against  false  pretenses.  Com. 
V.  O'Brien,  172  Mass.  248,  52  N.  B.  77. 

100  See  The  Barronet's  Case,  1  El.  ft  Bl.  1,  where  a  Frenchman  fought 
a  duel  in  England,  by  the  laws  of  which  dueling  was  unlawful,  though 
it  was  lawful  under  the  French  law;  and  Rex  t.  Esop,  7  Car.  ft  P.  466, 
Beale's  Cas.  282,  where  a  person  from  Bagdad  committed  an  unnatural 
crime  on  a  ship,  at  the  dock  in  England,  and  was  conTicted,  though, 
by  the  laws  of  his  own  country,  it  was  not  considered  a  crime. 

i«i  See  Rex  v.  Bailey,  Russ.  ft  R.  1,  Beale's  Cas.  280,  where  the  de- 
fendant was  convicted  of  a  crime  under  a  statute  passed  after  he  had 
sailed  from  England,  the  act  having  been  conunitted  on  the  vessel  be- 
fore its  return  to  England,  and  Rex  v.  Thurston,  1  Lev.  91,  Mikell's 
Cas.  237,  in  which  the  question  of  murder  depended  on  the  legality  of 
an  attempted  arrest,  which  was  illegal  when  attempted  but  was  subse- 
quently made  legal  by  act  of  parliament. 

i«3  JeHico  Coal  Min.  Co.  v.  Com.,  96  Ky.  373,  29  S.  W.  26.  Want  of 
notice  of  a  municipal  ordinance,  other  than  that  given  thd  general 
public,  is  no  defense  to  a  prosecution  for  violating  it  Sands  v.  In- 
habitants of  Trenton  (N.  J*  Law)  67  Atl.  767. 
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accused  may  show  that  he  believed  in  good  faith  that  he  had  a 
legal  right  to  the  property.**^*  .  Likewise  an  officer  on  indict- 
ment for  extortion  may  show  that  he  believed  he  had  a  legal  right 
to  the  fee  collected.*®^*  And  on  a  prosecution  for  perjury  the 
accused  may  show  that  there  was  no  corrupt  intent  because  he 
swore  in  good  faith  after  seeking  the  advice  of  counsel.**^* 

The  same  principle  has  been  applied  in  prosecutions  for  ma- 
licious mischief,^  •*®'  trespass,* '^^  "maliciously^^  setting  firo  to 
any  furze  or  fern,*'*  conspiracy/^'®'  neglect. of  official  duty,***^ 
and  defrauding  the  revenue.*®'® 

The  existence  of  a  custom  or  usage  to  violate  the  law  is  no 
defense.*  •'* 

IV.    JuSTIFIOATIOiq'. 

76.  In  Gteneral. — ^There  are  some  drcumstanoes  under  which 
an  act  whidi  would  otherwise  be  a  crime  is  justifiable.  In 
such  a  case  no  crime  at  all  is  committed.  The  grounds  which 
have  been  relied  upon  as  constituting  justification,  and  which 
may  or  may  not  justify,  according  to  the  circnmstances,  are: 

1.  Public  authority. 

2.  Domestic  authority. 

3.  Prevention  of  offenses. 

iM  Rex  V.  Hall,  3  Car.  ft  P.  409,  Beale's  Cas.  281;  People  v.  Husband, 
36  Mich.  306;  post,  §§  327,  378;  Com.  v.  Stebbins,  8  Gray  (Mass.)  494. 
Finding  bank  note,  Reg.  v.  Reed,  Car.  &  M.  306. 

losa  Cutler  v.  State,  36  N.  J.  Law,  125,  Mikell's  Cas.  241;  Leeman  v. 
State,  35  Ark.  438. 

i«4U.  S.  r.  Stanley,  6  McLean  (U.  S.)  409,  Fed.  Cas.  No.  16,376;  U. 
fi.  V.  Conner,  3  McLean  (U.  S.)  573,  Fed.  Cas.  No.  14,847;  State  t. 
JfcKinncy,  42  Iowa,  205;  post,  §  431(d). 

iMAQoforth  V.  State,  8  Humph.  (Tenn.)  37. 

i»4b  state  y.  Hause,  71  N.  C.  518;  Wiggins  v.  State,  119  Ga.  216,  46  S. 
£.  86. 

i«ft  Reg.  y.  Twose,  14  Cox,  C.  C.  327,  Beale's  Cas.  283. 

losa  People  y.  Powell,  63  N.  Y.  88. 

i«9b  state  V.  Bair  (Ohio)  73  N.  E.  514. 

i65cReg.  y.  Allday,  8  Car.  ft  P.  136. 

losdPoBt,  S  84. 


iie>  iNTBirr  and  capacity. 

4.  D^feiiBe  of  oim'b  person  or  property. 
6.  Defense  of  other  persons. 

6.  Neoessity, 

7.  Compnlsion  or  command. 

8.  Custom. 

77,  Public  Authority* 

(a)  In  General, — ^It  may  be  laid  down  as  an  undoubted 
principle  that  a  perigon  who  does  an  ^ct  under  valid  public 
sanction  or  authority,  and  without  exceeding  or  abusing  such 
authority,  is  guilty  of  no  crime,  though  the  same  act  would  be 
a  crime  if  committed  without  such  authority.* •* 

Some  of  the  plainest  cases  are  the  execution  of  a  criminal 
by  the  proper  oflScer  in  a  proper  manner  under  a  valid  convic* 
tion  and  sentence  for  a  capital  offense;**^  authorized  arrest  and 
imprisonment  of  criminals  or  persons  accused  of  crime  ;*^^  and 
the  killing  of  a  person  necessarily  in  order  to  arrest  for  a 
felony  or  to  prevent  an  escape*  *•• 

What  would  otherwise  be  a  common  nuisance  may  be  justi- 
fied on  this  ground.  If,  in  order  to  prevent  the  spread  of  an 
epidemic  disease,  inconvenience  is  caused  to  a  few  persons  by 
the  smoke  and  noxious  vapors  arising  from  the  burning  of  in- 
fected clothing  and  bedding,  and  if  the  burning  is  done  by  pub- 
lic authority  or  sanction,  in  good  faith,  for  the  public  safety,, 
and  such  means  are  employed  as  are  usually  resorted  to  and 
approved  by  medical  science  in  such  cases,  and  if  done  with 

i«e  See  Reg.  v.  Lesley,  BeU,  C.  C.  220.  S  Cox.  C.  C.  269.  Beale'a  Cas. 
811.  MikeU'B  Cas.  86;  State  v.  Mayor,  etc..  of  Knoxville.  12  Lea  (Tenn.) 
146.  Beale*8  Cas.  313. 

167  Post.  C.  L.  267;  Beale's  Cas.  311;  1  Hale.  P.  C.  496,  MlkeU's  Cas. 
392;  post.  9  267. 

168  See  Reg.  v.  Lesley,  supra.    And  see  post.  §  211. 

i«»F08t.  C.  L.  267;  Beale's  Cas.  311;  U.  S.  v.  Clark,  81  Fed.  710. 
Beale's  Cas.  310;  fLeonln's  Case,  Select  Pleas  of  the  Crown,  Sel.  See.  PI. 
133.  Mlkeirs  Cas.  393;  U.  S.  v.  Rice,  1  Hughes.  560,  Fed.  Cas.  No.  16,- 
153,  Mikeirs  Cas.  894;  post,  S  27L 
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reasonable  care  and  regard  for  the  safety  of  others^  there  is  no 

indictable  nuisance.^^® 

And  wliere  one  was  prosecuted  for  illegally  taking  fish,  it 

was  held  that  authority  from  the  fish  commissioner  to  take 
them  for  binx  for  the  purpose  of  obtaining  spawn  was  a  com- 
plete defense.^ ''^* 

(6)  Laws  are  without  Exira-territoridl  Effect. — ^When  the 
laws  of  a  country  are  relied  upon  as  justification  for  an  act,  it 
must  be  borne  in  mind  that  the  laws  of  a  country  have  no  extra- 
territorial effect^  subject  to  the  qualification  that  the  ships  of  a 
country  are  regarded  as  a  part  of  its  territory,  though  they  may 
be  on  the  high  seas.  This  is  well  illustrated  by  an  English 
ease  in  which  the  defendant  was  convicted  on  an  indictment 
charging  him  with  assaulting  the  prosecutors  on  the  high  seas, 
and  imprisoning  and  detaining  them.  It  appeared  that  the 
prosecutors  were  Chilian  subjects,  and  had  been  ordered  by  the 
government  of  Ghili  to  be  banished  from  that  country  to  Eng- 
land. The  defendant^  being  nouister  of  an  English  merchant 
vessel  lying  in  the  territorial  waters  of  Chili,  contracted  with 
the  Chilian  government  to  take  the  prosecutors  from  Valparaiso 
to  Liverpool,  and  they  were  accordingly  brought  on  board  his 
vessel  by  the  officers  of  the  government,  and  carried  by  him  to 
Liverpool  under  his  contract.  It  was  held  that>  although  the 
conviction  could  not  be  supported  for  the  assault  and  imprison- 
ment in  the  Chilian  waters,  it  must  be  sustained  for  that  which 
was  done  out  of  the  Chilian  territory.  Although  the  defendant 
was  justified  in  receiving  the  prosecutors  on  board  his  vessel  in 
Chili,  that  justification  ceased  when  he  passed  the  line  of 
Chilian  jurisdiction,  and,  as  his  wrongful  detention  thereafter 
was  on  an  English  vessel,  he  was  guilty  of  an  offense  punish- 
able by  English  law."^ 

170  state  V.  Mayor,  etc.,  of  KnozvlUe,  12  Lea  (Tenn.)  146,  Beale's  Gas. 
313. 

1708  State  V.  McDonald,  109  Wis.  506,  85  N.  W.  602. 

"1  Reg.  V.  Lesley,  Bell,  C.  C.  220,  8  Cox,  C.  C.  269,  Beale's  Gas.  811, 
Mikeirs  Gas.  86. 
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78.  Domtatic  Authority. 

A  father,  or  other  person  standing  in  loco  parentis,  has 
authority  to  give  reasonable  correction  to  his  child,  and  in  do- 
ing so  he  is  not  guilty  of  an  assault  and  battery,  nor  of  felonious 
homicide  if  death  ensues  without  his  fault;  but  if  the  correction 
exceeds  the  bounds  of  moderation,  either  in  the  measure  of  it 
or  in  the  instrument  used,  his  authority  is  no  justification,  but 
he  is  guilty  of  assault  and  battery,  manslaughter,  or  murder, 
according  to  the  circumstances.*^* 

The  same  principles  were  formerly  applicable  to  husband 
and  wife,  master  and  servant,  and  teacher  and  pupil,  but  the 
extent  to  which  this  is  now  the  case  is  not  clear.*^* 

79.  Prey^ition  of  Offenses. 

It  is  not  only  the  right,  but  the  duty,  of  every  person,  wheth- 
er an  officer  or  merely  a  private  person,  to  prevent  the  commis- 
sion of  a  felony,  and  acts  done  for  this  purpose,  if  necessary, 
are  justifiable.  If  a  felony  can  be  prevented  in  no  other  way, 
even  a  homicide  will  be  justifiable.*^*  To  be  justifiable,  the 
homicide  must  be  necessary,  and  must  be  committed  in  order  to 
prevent  the  felony.*  ^'^  For  this  reasoirthe  rule  does  not  extend 
to  a  secret  felony,  like  larceny,  but  only  to  such  felonies  as  are 
committed  by  force  or  surprise,  like  murder,  rape,  robbery,  bur- 
glary, etc.*^' 

Homicide  to  prevent  the  commission  of  a  misdemeanor  or  of 
a  bare  trespass  is  not  justifiable,*^^  though  an  assault  and  bat- 
tery may  be  justified  on  such  ground.*^®    Even  a  homicide  may 

172  Post.  C.  L.  262;  Beale's  Cas.  315;  Reg.  r.  Griffin,  11  Cox,  C.  C.  402, 
Bealc's  Cas.  316;   post,  §§  211,  263(c),  274. 

ITS  See  post,  §§  211,  263(c),  274. 

174  Rex  V.  Compton,  Lib.  Ass'n  97,  pi.  56,  Beale's  Cas.  816;  fHoweU's 
Case,  Select  Pleas  of  the  Crown,  Sel.  Soc.  PI.  145,  Mikell's  Cas.  406; 
post.  §  268. 

176  Reg.  T.  Dadson,  4  Cox,  C.  C.  858,  Beale's  Cas.  817;  post.  §  268(c). 

176  Reg.  V.  Murphy*  1  Craw,  ft  D.  20»  Beale's  Cas.  818;  post,  {  268(c). 

177  Post,  9  269. 

178  Post.  §  211. 
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be  justifiable  if  necessarily  committed  in  an  attempt  to  suppress 
a  riot  or  affray.*^* 

80.  Defense  of  One's  Person  or  Property. 

(a)  In  OenertU. — ^It  is  an  elementary  principle  of  the  com- 
mon law  that  a  man  has  the  right  to  defend  his  life,  liberty, 
and  property.  This  right  is  not  only  given  to  him  by  the  com- 
mon law,  bnt  in  many  states  it  is  guaranteed  by  the  declaration 
of  ri^ts  or  constitution,  so  that  he  cannot  be  deprived  of  the 
right  by  the  legislatura  Speaking  generally,  "the  right  of  de- 
fense is  the  right  to  do  whatever  apparently  is  reasonably  neces- 
sary to  be  done  in  defense  under  the  circumstances  of  the 
case/'^«> 

(6)  Defense  of  One's  Person, — A  man  is  not  bound  to  sub- 
mit to  an  assault  upon  himself,  and  seek  redress  in  the  courts, 
but  may  oppose  force  by  force  in  self-defense,  and  his  acts  will 
be  justifiable,  provided  they  do  not  exceed  the  bounds  of  neces- 
sity, and  provided  he  was  not  himself  in  fault  in  bringing  on 
the  necessity  for  self-defense.  Striking  another  to  prevent  a 
threatened  assault  and  battery  is  not  a  crime  at  all.  A  homi- 
cide is  justifiable,  not  merely  excusable,  if  necessarily  commit- 
ted by  a  person,  who  is  without  fault  himself,  in  order  to  save 
his  own  life  or  to  prevent  great  bodily  harm,  or  to  prevent  the 
commission  of  a  known  felony  by  violence  or  surprise  upon  his 
person,  his  habitation,  or  his  property.  It  was  said  by  Foster : 
"In  the  case  of  justifiable  self-defense  the  injured  party  may 
repel  force  by  force  in  defense  of  his  person,  habitation,  or 
property,  against  one  who  manifestly  intendeth  and  endeavor- 
eth  by  violence  or  surprise  to  commit  a  known  felony  upon 
either.  In  these  cases  he  is  not  bound  to  retreat,  but  may  pur- 
sue his  adversary  till  he  findeth  himself  out  of  danger,  and  if, 
in  a  conflict  between  them,  he  happeneth  to  kill,  such  killing  is 
justifiable.     ♦    ♦     ♦    Where  a  known  felony  is   attempted 

lT»P0Bt,  i  270. 

ISO  Aldrich  v.  Wright,  58  N.  H.  398,  16  Am.  Rep.  889. 
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upon  tlie  person,  be  it  to  rob  or  murder,  here  the  party  assaulted 
may  repel  force  by  force  *  *  *  and,  if  death  ensueth, 
the  party  will  be  justified.  *  *  *  A  woman,  in  defense  of 
her  chastity,  may  lawfully  kill  a  person  attempting  to  commit 
a  rape  upon  her.  *  *  *  An  attempt  is  made  to  commit 
arson  or  burglary  in  the  habitation ;  the  owner,  or  any  part  of 
his  family,  or  even  a  lodger  with  him,  may  lawfully  kill  the 
assailants  for  preventing  the  mischief  intended.'"'^ 

(c)  Defense  of  One's  Property, — ^A  man  not  only  has  a 
right  to  defend  his  life  and  his  person,  but  he  also  has  a  right 
to  defend  his  property.  He  cannot  take  another's  life,  or  inflict 
grievous  bodily  harm,  merely  in  defense  of  property,  but  he 
may  use  necessary  means  short  of  this,  and  his  acts  in  such 
necessary  defense  will  not  be  a  crime  either  at  oonmion  law  or 
under  a  statute.*®* 

Where  a  statute  imposed  a  penalty  upon  any  person  who, 
between  certain  days,  should  in  any  way  destroy  mink,  beaver, 
otter,  etc.,  it  was  held  that  the  statute  did  not  apply  to  one  who 
killed  minks  between  such  days,  where  he  did  so  in  apparently 
necessary  defense  of  his  poultry.**' 

The  same  principle  has  been  applied  to  the  killing,  trapping, 
or  otherwise  injuring  dogs,  hogs,  and  other  animals  in  defense 
of  property.*®* 

((i)  Necessity  for  Defense. — To  give  rise  to  the  right  of  de- 
fense, whether  of  life,  or  of  the  person,  or  of  property,  there 

isiFost  C.  U  273;  Beale's  Cas.  826;  fAnon.  Fitzh.  Abr.,  Corone.  PI. 
284,  Mlkell's  Cas.  411;  Shorter  v.  People,  2  N.  Y.  193,  51  Am.  Dec.  286, 
Beale's  Cas.  830.  See  post,  §§  276-28^,  where  the  right  of  self  defense 
Is  treated  at  length. 

182  Aldrlch  V.  Wright,  53  N.  H.  398,  16  Am.  Rep.  339. 

An  unintentional  homicide,  committed  In  the  necessary  defense  of 
property,  is  excusable.  Hinchclifte's  Case,  1  Lewin,  C.  C.  161,  Mikell's 
Cas.  446. 

18S  Aldrlch  v.  Wright,  58  N.  H.  398, 16  Am.  Rep.  889. 

184  Hodge  y.  State,  11  Lea  (Tenn.)  628,  47  Am.  Rep.  807;  Thompson 
V.  State,  67  Ala.  106,  42  Am.  Rep.  101;  Lott  v.  State,  9  Tex.  App.  206. 
And  see  the  note  In  47  Am.  Rep.  810. 
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must  be  necessity  for  defense,  and  the  acts  done  in  defense,  to 
be  justifiable,  must  not  go  beyond  the  necessity.^*'  "When 
force,  purely  defensive  at  first,  increases  and  becomes  more 
than  is  reasonably  necessary  for  defense,  the  excess  is  aggressive, 
and  not  defensive.'*^  ^ 

To  justify  the  defensive  destruction  of  human  life,  the  dan- 
ger must  be,  not  problematical  and  remote,  but  evident  and  im- 
mediate, or  imminent^®^  And  so  it  is  in  defense  of  property.^" 
But  imminence  of  danger,  as  was  said  in  a  Kew  Hampshire 
case,  ''is  relative  and  not  absolute,  and  is  measured  more  by 
the  nature  of  the  consequences  than  by  the  lapse  of  time.  It 
is  not  a  condition  of  things  in  which  the  party  whose  person  or 
property  is  imperiled  is  allowed  to  anticipate,  and  prevent  the 
impending  mischief  by  making  a  deadly  defense  only  a  precise 
and  invariable  number  of  seconds,  minutes,  hours,  or  days  be- 
fore the  mischief  would  happen  without  such  defense.  The 
law  does  not  fix  the  distance  of  time  between  the  justifiable 
defense  and  the  mischief,  for  all  cases,  by  the  clock  or  calendar. 
The  chronological  part  of  the  doctrine  of  defense,  like  the  rest 
of  it,  is  a  matter  of  reasonableness ;  and  the  reasonableness  de- 
pends upon  circumstances."*®* 

Apparent  Danger, — In  determining  whether  an  act  claimed 
to  have  been  done  in  self-defense  was  necessary,  the  question  is 
not  whether  there  was  real  necessity,  but  whether  there  was 

iMCreighton  v.  Ck>m.,  S4  Ky.  103,  Beale's  Cas.  839;  Floyd  v.  State, 
36  Ga.  91,  Mikell's  Cas.  412;  Aldrich  r.  Wright,  63  N.  H.  398,  16  Am. 
Rep.  339;  State  v.  Rheams,  34  Minn.  18,  24  N.  W.  302. 

iM  Aldrich  V.  Wright,  supra. 

i«T  Post,  §  279. 

18S  Aldrich  v.  Wriifht,  63  N.  H.  398,  16  Am.  Rep.  339. 

iw  Aldrich  v.  Wright,  supra.  This  was  a  case  in  which  the  defendant 
Mlled  minks  in  defense  of  his  poultry,  and  set  up  defense  of  property 
in  an  action  for  a  penalty  under  &  statute  against  destroying  minks 
between  certain  dates. 
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reasonably  apparent  necessity.     This  is  true  as  respects  both 
defense  of  life^*®  and  defense  of  property.**^ 

Elsewhere  Treated, — The  whole  subject  of  self-defense  and 
defense  of  property  will  be  fully  treated,  and  to  better  advan- 
tage, in  dealing  with  homicide  and  assault  and  battery.^**  To 
treat  it  further  here  would  result  in  useless  repetition. 

81.  Defense  of  Others. 

There  are  many  cases  in  which  a  person  may  be  justified  in 
interfering  in  defense  of  others  than  himself.  If  a  man  is 
assaulted  by  another,  his  servant  may  interfere  in  his  defense, 
and  vice  verso.^*'  The  same  is  true  of  parent  and  child.*** 
And  in  the  case  of  attempted  arson  or  burglary,  a  guest  or 
lodger  may  interfere  and  act  in  defense  in  the  same  manner  as 
the  owner  himself  might  do.*** 

As  was  shown  in  a  previous  section,  any  person  may  lawfully 
interfere,  and  even  take  life,  to  prevent  a  felony  attempted  by 
violence  or  surprise.***    In  other  cases  the  right  of  a  person  to 

i»o  Shorter  v. 'People,  2  N.  T.  197,  51  Am.  Dec.  286,  Beale's  Cas.  830; 
Campbell  v.  People,  16  111.  17,  61  Am.  Dec.  49;  Aldricli  v.  Wright,  63 
N.  H.  398,  16  Am.  Rep.  839. 

iBi  Aldrlch  y.  Wright,  53  N.  H.  398,  16  Am.  Rep.  389. 

iMPost,  §S  212-214,  276-288. 

losi  East,  P.  C.  289;  Post.  C.  L.  273,  Beale's  Cas.  326,  843;  post,  K 
215,  288. 

i»4Reg.  V.  Rose,  15  Cox,  C.  C.  640,  Beale's  Cas.  343;  (where  a  son  shot 
his  father  in  defense  of  his  mother);  Campbell  v.  Com.,  88  Ky.  402, 
11  S.  W.  290  (where  It  was  held  that  a  father  has  a  right  to  defend 
his  daughter  against  an  assault  and  battery  by  her  husband);  Com.  v. 
Malone,  114  Mass.  295  (where  It  was  held  that  an  assault  and  battery 
by  a  mother  to  prevent  an  Indecent  assault  upon  her  sixteen-year-old 
daughter  was  Justifiable).  Patten  v.  People,  18  Mich.  314,  Mikell's  Cas. 
433  (where  a  sou  killed  a  rioter  in  defense  of  his  mother).  And  see 
post,  §§  215,  288. 

A  parent  may  not.  protect  his  child  in  committing  an  assault.  State 
T.  Herdina,  26  Minn.  161. 

los  1  East,  P.  C.  290,  Post.  C.  L.  273;  Beale's  Cas.  ^26,  843;  post,  {( 
287,  288. 
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interfere  in  defense  of  a  stranger  is  not  clear.  A  stranger  would 
BO  doubt  be  justified  in  interfering  to  prevent  an  assault  upon 
one  wbo  is  clearly  without  fault  without  being  guilty  of  an  as- 
sault and  battery,  and  he  may  interfere  as  a  mediator  to  pre- 
serve the  peace  in  the  case  of  an  affray.**^  A  stranger,  how- 
ever, cannot  lawfully  interfere  in  an  affray^  and  take  the  part 
of  one  party  against  the  other.^^^ 

82.  Necessity. 

(a)  In  General. — "An  act  which  would  otherwise  be  a  crime 
may  be  excused  if  the  person  accused  can  show  that  it  was  done 
only  in  order  to  avoid  consequences  which  could  not  otherwise 
be  avoided,  and  which,  if  they  had  followed,  would  have  in- 
flicted upon  him,  or  upon  others  whom  he  was  bound  to  protect, 
inevitable  and  irreparable  evil ;  that  no  more  was  done  than  was 
reasonably  necessary  for  that  purpose;  and  that  the  evil  in- 
flicted by  it  was  not  disproportionate  to  the  evil  avoided."^®* 

The  cases  referred  to  in  previous  sections  under  this  sub- 
division are  treated  in  the  books  as  cases  of  necessity,  as  the 
execution  of  criminals,  the  arrest  and  detention  of  criminals, 
the  prevention  of  felony,  suppression  of  riots  and  affrays, 
necessary  defense  of  person  or  property,  etc.  There  are  many 
other  cases  of  necessity  besides  these. 

i»«Ante,  §  79. 

107  See  1  East,  P.  C.  290,  Beale's  Gas.  343. 

iM  1  East,  P.  C.  290,  Beale's  Gas.  343. 

iMSteph.  Dig.  Grim.  Law,  art.  32,  citing  Rex  v.  Stratton,  21  How. 
St  Tr.  1045,  wherein  it  was  said  by  Lord  Mansfield:  "Wherever  neces- 
sity forces  a  man  to  do  an  illegal  act, — forces  him  to  do  it, — it  Justi- 
fies him,  because  no  man  can  be  guilty  of  a  crime  without  the  will  and 
intention  of  his  mind."    See  Beale's  Gas.  361,  note. 

A  parent  cannot  be  convicted  of  withdrawing  his  child  from  school 
without  consent  of  the  school  board,  where  such  action  Is  necessary 
because  of  the  child's  ill  health.  SUte  ▼.  Jackson,  71  N.  H.  552,  53 
Atl.  1021,  60  I-.  R.  A.  739. 
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(b)  Larceny. — ^It  is  said  by  Lord  Bacon  that,  if  a  man 
steal  viands  to  satisfy  his  present  hunger,  this  is  no  felony  nor 
larceny;*^  and  this  is  no  doubt  true  if  the  case  is  one  of  actual 
necessity.  Stealing  cannot  be  justified  on  the  ground  of  neces- 
sity, however,  where,  aa  is  now  generally  the  case,  relief  may 
be  obtained  by  application  to  the  public  authorities. 

(c)  Homicide  to  Save  Life. — ^It  i&  also  said  by  Lord  Bacon 

that  "if  divers  be  in  danger  of  drowning  by  the  casting  away 

of  some  boat  or  bark,  and  one  of  them  get  to  some  plank,  or  on 

the  boat  side,  to  keep  himself  above  water,  and  another,  to  save 

his  life,  thrust  him  from  it,  whereby  he  is  drowned,  this  is 

neither  se  defendendo,  nor  by  misadventure,  but  is  justifia-. 
ble.''2oi 

It  is  extremely  doubtful,  however,  whether  a  man  is  justified 
in  taking  another's  life  to  save  his  own,  where  the  necessity  is 
not  due  to  the  other's  fault,  and  there  are  decisions  to  the  effect 
that  he  is  not.*®*  Homicide  in  self-defense  has  been  considered 
in  a  previous  section. 

200  Bacon's  Maxims,  reg.  6,  Beale's  Cas.  356. 

201  Bacon's  Maxims,  reg.  6,  Beale's  Cas.  S56. 

202  Brewer  ▼.  State  (Ark.)  78  S.  W.  778.  Thus,  In  Reg.  v.  Dudley, 
15  Cox,  C.  C.  624,  14  Q.  B.  Dlv.  273,  Beale's  Cas.  857,  Mikell's  Cas.  131, 
note.  It  was  held  that  a  man  who.  In  order  to  escape  death  from  hun- 
ger, kills  another  for  the  purpose  of  eating  his  flesh.  Is  guilty  of  mur- 
der, althoug'a  at  the  time  of  the  act  he  is  in  such  circumstances  that 
he  helieves,  and  has  reasonable  grounds  for  believing,  that  it  affords 
the  only  chance  of  preseni^ng  his  life.  In  this  case  it  appeared  that  the 
defendants,  D.  and  S.,  seamen,  and  the  deceased,  a  boy  who  was  with 
them,  were  cast  away  in  a  storm  on  the  high  seas,  and  compelled  to 
put  into  an  opeA  boat;  that  the  boat  was  drifting  on  the  ocean,  and 
was  probably  more  than  1,000  miles  from  land;  that  on  the  eighteenth 
day,  when  they  had  been  seven  days  without  food,  and  five  without 
water,  D.  proposed  to  S.  that  lots  should  be  cast  to  determine  who 
should  be  put  to  death  to  save  the  others,  and  that  they  afterwards 
thought  it  would  be  better  to  kill  the  boy,  that  their  lives  should  be 
Faved;  that  on  the  twentieth  day  they  killed  the  boy,  and  fed  on  his 
flesh  for  four  days,  when  they  were  rescued  by  a  vessel.  At  the  time 
of  the  act  there  was  no  sail  in  sight,  nor  any  reasonable  prospect  of 
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(d)    Failure  to  Repair  Highway. — Other  cases  of  necessity 
are  clearer.     Thus,  a  person  cannot  be  held  responsible  for  fail- 
ure to  repair  or  restore  a  highway,  where  all  the  materials  with 
which  the  same  might  be  repaired  or  restored  have  been  swept 
away  by  tlie  act  of  God,  as  by  the  sea,  so  that  it  is  impossible 
for  him  to  repair  or  restore  it.^®* 

(e)  Joining  Rebellion, — ^A  person  is  not  guilty  in  joining  a 
rebellion,  if  it  is  necessary  to  save  his  life.^*** 

(/)  Crew  Deposing  Master. — The  crew  of  a  vessel  are  not 
guilty  of  a  crime  in  arising  and  deposing  the  master,  if  it  is  a 
case  of  necessity.^®*^ 

(?)  Violation  of  Embargo  Laws. — A  vessel  is  not  liable  for 
a  violation  of  the  embargo  laws  where  during  a  legitimate 
voyage  she  is  obliged  by  stress  of  weather  to  take  refuge  in  a 
proscribed  port^** 

(h)  Stopping  a  Vehicle  in  Street — The  driver  of  a  vehicle 
is  not  liable  for  stopping  in  the  street  in  violation  of  a  statute, 

relief.  It  was  held  that  the  homicide  waa  not  justifiable,  and  that  the 
defendants  were  guilty  of  murder. 

la  U.  S.  T.  Holmes,  1  Wall,  Jr.  1,  Fed.  Cas.  No.  15,888,  Mlkell's  Cas. 
132,  n.  there  Is  dictum  by  Judge  Baldwin  to  the  effect  that,  If  two 
persons,  who  owe  no  duty  to  each  other  that  is  not  mutual,  should, 
by  accident,  not  attributable  to  either,  be  placed  in  a  situation  where 
both  cannot  survive,  neither  would  commit  a  crime  In  saving  his  own 
life  in  a  struggle  for  the  only  means  of  safety;  and  also  that,  if  several 
persons  should  be  cast  away  In  a  boat  without  food,  and  the  killing 
and  eating  of  one  should  be  necessary  to  save  the  others,  a  killing  of 
one  after  the  casting  of  lots  would  be  Justifiable.  It  was  held,  however, 
that.  In  applying  the  law,  regard  must  be  had  not  only  to  the  Jeopardy 
in  which  the  parties  are,  but  also  to  the  relations  in  which  they  stand, 
and  that  the  slayer  must  be  under  no  obligation  to  make  his  own  safety 
secondary  to  the  safety  of  the  person  killed.  And  it  was  therefore  held 
that  a  sailor  on  a  vessel  is  not  Justified  in  killing  a  passenger  in  order 
to  save  himself. 

»>  Reg.  V.  Bamber,  6  Q.  B.  279,  Beale's  Cas.  356. 

»>4See  Respublica  v.  McCarty,  2  Dall.  (Pa.)  86,  Beale's  Cas.  364; 
McGrowther's  Case,  Post  C.  U  13,  Beale's  Cas.  273. 

20SXJ.  S.  V.  Ashton,  2  Sumn.  13,  Fed.  Cas.  No.  14,470,  Mikell's  Cas. 

128. 
SOB*  The  William  Gray,  1  Paine,  16,  Fed.  Cas.  No.  17,694. 
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where  lie  is  unavoidably  delayed  by  the  crowding  of  other 
vehicles.*^* 

(i)  Violation  of  Liquor  Laws. — ^A  physician  or  druggist 
who  furnishes  intoxicating  liquors  as  a  medicine,  in  good  faith, 
and  in  a  proper  case,  is  not  guilty  under  a  statute  punishing 
generally  the  sale  of  intoxicating  liquors.^^^ 

But  a  prosecution  for  carrying  liquor  to  church  cannot  be 
defended  on  the  ground  that  it  had  been  prescribed  for  defend- 
ant's wife.*^^* 

(/)  Violation  of  Food  Law. — The  sale  of  an  adulterated 
article  of  food  has  been  held  crimiiuil  in  Ohio,  though  made 
pursuant  to  a  statute  requiring  manufacturers  and  dealers  to 
furnish  samples  for  analysis  on  demand  and  tender  of  price.^^^ 

(A?)  Sunday  Labor. — Labor  on  Sunday  may  be  justifiable 
in  a  case  of  necessity,  notwithstanding  a  statute  prohibiting 
and  punishing  labor  on  that  day.**^® 

83.  Compulsion  or  CommanoL 

(a)  In  General. — -"An  act  which,  if  done  willingly,  would 
make  a  person  a  principal  in  the  second  degree,  or  an  aider  and 
abettor,  in  a  crime,  may  be  innocent  if  the  crime  is  committed 
by  a  number  of  offenders,  and  if  the  act  is  done  only  because, 
during  the  whole  of  the  time  it  is  being  done,  the  person  who 
does  it  is  compelled  to  do  it  by  threats  on  the  part  of  the 
offenders  instantly"  to  kill  him,  or  to  do  him  grievous  bodily 
harm,  if  he  refuses;  but  threats  of  future  injury,  or  the  com- 

soe  Com.  v.  Brooks,  99  Mass.  434,  Beale's  Cas.  364. 

207  state  y.  Wray,  72  N.  C.  253,  Beale's  Cas.  366,  Mlkell's  Cas.  209; 
Nixon  V.  State,  76  Ind.  524. 

soTR  Bice  y.  State,  109  Ga.  117,  34  S.  E.  202. 
soTb  state  V.  Rlppeth  (Ohio)  72  N.  E.  298. 

208  Com.  y.  Knox,  6  Mass.  76.  The  necessity,  howeyer,  must  be  actual ; 
where  defendant  haryested  his  wheat  on  Sunday,  after  working  through 
the  week  for  others,  the  facts  that  he  was  poor,  had  no  cradle  and 
waited  until  his  neighbor  had  finished  to  borrow  one,  and  that  his 
wheat  was  oyerrlpe,  are  no  defense.  State  y.  Goft,  20  Ark.  289,  Mlkell's 
Cas.  132;  post,  S  45L 
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Biand  of  any  one  not  the  husband  of  the  offender,  do  not  ex- 
cuse any  offense."^®* 

lUustraiions. — ^According  to  this  principle,  a  person  who 
joins  with  others  in  a  rebellion  or  in  other  treasonable  acts  is 
not  criminally  responsible  therefor,  if,  during  the  whole  time 
he  is  with  them,  he  is  compelled  to  remain  and  take  part  by 
threats  of  death  or  great  bodily  harm.**® 

The  same  is  true  where  a  person  is  so  compelled  to  go  with  a 
mob  and  to  assist  in  the  destruction  of  property,  or  to  join  in 
a  riot.**'  It  is  very  doubtful,  however,  whether  fear  of  per- 
sonal danger  will  ejccuse  a  man  who  joins  in  committing  a 
homicide.*** 

(6)  Threats  of  Future  Injury. — Compulsion  does  not 
amount  t»  a  defense  where  the  threats  are  of  future  injury  only. 
The  threatened  injury  must  be  present  and  impending.*** 

(c)  Threats  of  Injury  to  Property. — And  the  only  threats 
which  will  be  sufficient  to  make  out  a  case  of  compulsion  are 
threats  of  injury  to  the  person, — either  death  or  grievous  IxmI- 
ily  harm.  Fear  of  injury  to  property,  as  of  having  houses 
burned,  crops  destroyed,  or  goods  taken,  is  not  enough  to  ex- 
cuse any  offense.*** 

»9  Steph.  Dig.  Cr.  Law,  art.  81.  See  People  y.  Hepke,  108  Mich.  459, 
61  N.  W.  861,  and  Thomas  v.  State,  134  Ala.  126,  88  So.  180.  To  justify 
joining  a  mutiny  the  fear  must  be  of  death  or  great  bodily  harm  and 
be  well  grounded.  U.  S.  v.  Haskell,  4  Wash.  C.  C.  402,  Fed.  Cas.  No. 
15.321.    But  see  Reg.  y.  Tyler,  8  Car.  ft  P.  616. 

no  See  MeOrowther's  Case,  Fost  C.  L.  18,  Beale's  Cas.  278;  Respubllca 
y.  McCarty,  2  DalL  (Pa.)  86,  Beale's  Cas.  864;  Rex  y.  €k)rdon,  1  Bast, 
P.  C.  71. 

211  Rex  T.  Crutchley,  5  Car.  ft  P.  188,  Beale's  Cas.  867. 

«"4  Blackst  80;  Reg.  y.  Tyler,  8  Car.  ft  P.  616;  Arp  v.  State,  97 
Ala.  5,  12  So.  801,  19  L.  R.  A.  857,  88  Am.  St.  Rep.  137,  Mlkell's  Cas. 
121;  Leach  t.*  State,  99  Tenh.  584,  42  S.  W.  195;  State  y.  Fisher,  28 
Mont  540,  59  Pac.  919;  State  y.  Nargashian  (R.  I.)  58  Atl.  953. 

us  steph.  Dig.  Cr.  Law,  art.  81;  People  y.  Repke,  108  Mich.  459,  61  N. 
W.  861.  Threats  to  kill  are  no  defense  to  a  charge  of  perjury.  Bain 
y.  State,  67  Mlas.  657,  7  So.  408,  Mlkell's  Caa.  118. 
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(d)  C&niinuance  after  Cessation  of  Danger. — ^If  a  person 
joins  others  in  a  crime — as  in  rebellion,  for  instance — ^because 
of  fear  of  death  or  grievous  bodily  harm,  he  must  leave  as  soon 
as  the  cause  of  his  fear  and  the  fear  cease.  If  he  continues 
with  them  after  this,  he  is  guilty,  and  the  compulsion  at  the 
outset  is  no  defense.^*  *^ 

(e)  Command  of  Htisband. — A3  will  be  shown  in  another 
section,  a  wife  is  not  guilty  of  a  crime,  except  in  the  case  of 
treason  or  murder,  if  the  act  is  done  under  coercion  by  her  hus- 
band, and,  if  an  act  is  committed  by  her  in  the  presence  of  her 
husband,  there  is  a  rebuttable  presumption  of  coerdon.**^ 

(/)  Command  of  Parent,  Master,  or  Other  Superior. — The 
case  of  husband  and  wife  is  the  only  case  in  which  the  com- 
mand of  one  person  will  justify  or  excuse  a  crime  committed  by 
another.  If  a  child  who  is  old  enough  and  of  intelligence 
enough  to  be  criminally  responsible  commits  a  crime,  it  is  no 
defense  that  he  did  so  by  command  of  his  parent.^^^ 

ti4  McQrowther'B  Case,  Fost  C.  L.  13,  Beale's  Cas.  273;  Respublica 
y.  McCarty,  2  DalL  (Pa.)  86,  Beale'a  Cas.  864.  Indeed,  in  these  two 
cases,  which  were  cases  of  rebellion,  it  was  said  that  nothing  less  than 
fear  of  immediate  death  was  enough  to  excuse.  See,  also^  U.  S.  v. 
Vigol,  2  DalL  (Pa.)  346,  MikeU's  Cas.  117. 

216  In  a  case  of  rebellion  it  was  aaid:  "The  only  force  that  doth  ex- 
cuse is  a  force  upon  the  person,  and  present  fear  of  death;  and  this 
force  and  fear  must  continue  all  the  time  the  party  remains  with  the 
rebels.  It  is  incumbent  on  every  man,  who  makes  force  his  defense,  to 
show  an  actual  force,  and  that  he  quitted  the  service  as  soon  as  he 
could;  agreeably  to  the  rule  laid  down  in  Oldcaa tie's  Case,  that  they 
Joined  pro  tlmore  mortis,  et  receeserunt  quam  cito  potuerunt"  Mc- 
Growther's  Case,  Fost.  C.  L.  13,  18  How.  St  Tr.  391,  Beale's  Cas.  273. 
And  see,  to  the  same  eftect,  Respublica  v.  McCarty,  2  Dall.  (Pa.)  86, 
Beale's  Cas.  364. 

In  Texas,  a  statute  provides  that,  to  render  duress  a  defense  to  a 
criminal  charge,  the  act  must  be  done  when  the  party  threatening  is 
"actually  present."  A  person  is  actually  present,  within  the  meaning 
of  this  statute,  if  he  is  in  such  proximity  to  the  place  where  the  act 
is  done  as  to  have  control  over  the  person  threatened.  Paris  y.  State, 
35  Tex.  Cr.  R.  82,  31  S.  W.  855. 

210  Post,  9  85  et  seq. 

«i7Steph.  Dig.  Crim.  Law,  art.  31;  1  Hawk.  P.  C.  c.  1,  §  14;  People 
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The  same  is  tnie  of  a  crime  committed  by  a  servant  or  agent 
in  obedience  to  the  command  of  his  master  or  principal;*^* 
of  a  crime  committed  by  a  soldier,  sailor,  or  civilian,  by  com- 
mand of  his  superior  oflBcer.*^* 

V.  Richmond,  29  Cal.  414  (larceny);  Carlisle  v.  State,  37  Tex.  Cr.  R. 
108,  38  S.  W.  991  (poisoning  of  her  infant  child  hy  girl  of  sixteen,  he- 
cause  of  request,  command,  or  persuasion  of  her  mother). 

The  command  of  the  parent,  however,  may  be  taken  into  considera- 
tion hy  the  Jury,  in  connection  with  the  age  of  the  child,  in  determining 
whether  the  child  knew  that  he  was  committing  a  crime.  Com.  y. 
Mead,  10  Allen  (Mass.)  398;  State  v.  Leamard,  41  Vt.  685.  See  post, 
i  88,  et  seq. 

A  child  of  ten  was  acquitted  of  possession  of  tools  for  counterfeiting, 
while  liTing  with  his  parents  who  were  convicted.  Reg.  v.  Boober,  4 
C!ox,  C.  C.  272. 

««1  Hawk.  P.  C.  c.  1,  8  14;  Com.  v.  Hadley,  11  Mete.  (Mass.)  66, 
Beale'g  Gas.  372;  Sanders  v.  State,  31  Tex.  Cr.  R.  525,  21  S.  W.  258. 

In  Sanders  v.  State,  supra,  it  was  held  that,  where  an  employe  of  a 
railroad  company  knowingly  obstmcts  a  highway,  he  cannot  escape 
responsibility  by  showing  that  he  did  so  in  obedience  to  the  orders  of 
his  superior  of&cer.  And  see  Smith  v.  District  of  Columbia,  12  App. 
D.  C.  33. 

«•  U.  S.  V.  Jones,  3  Wash.  C.  C.  209',  Fed.  Cas.  No.  16,494,  Beale's  Cas. 
368.  In  this  case  a  first  lieutenant  on  a  privateer  schooner  was  in- 
dicted for  feloniously  and  piratically  entering  another  vessel  and  as- 
saulting the  captain,  and  the  defense  was  that  he  was  acting  in  obedi- 
ence to  the  orders  of  his  superior  officer.  It  was  said  by  Mr.  Justice 
Washington,  in  charging  the  jury:  "No  military  or  civil  officer  can 
command  an  inferior  to  violate  the  laws  of  his  country,  nor  will  such 
a  command  excuse,  much  less  justify,  the  act.  Can  it  be  for  a  moment 
pretended  that  the  genera)  of  an  army,  or  the  commander  of  a  ship  of 
war,  can  order  one  of  his  men  to  commit  murder  or  felony T  Certainly 
not.  In  relation,  to  the  navy,  let*  it  be  remarked  that  the  fourteenth 
section  of  the  law  for  the  better  government  of  that  part  of  the  public 
force,  which  enjoins  on  inferior  officers  or  privates  the  duty  of  obedi- 
ence to  their  superior,  cautiously  speaks  of  the  lawful  orders  of  that 
superior.  Disobedience  of  an  unlawful  order  must  not,  of  eourse,  be 
punishable;  and  a  court  martial  would,  in  such  a  case,  be  bound  to 
acquit  the  person  tried  upon  a  charge  of  disobedience.  We  do  not 
mean  to  go  further  than  to  say  that  the  participation  of  the  Inferior 
officer  in  an  act  which  he  knows,  or  ought  to  know,  to  be  illegal,  will 
not  be  excused  by  the  order  of  his  superior." 

Bee,  also.  Rex  v.  Thomas,  1  Russ.  Crimes  (9th  Ed.)  823,  4  Maule  &  S. 

C.  ft  M.  Crimes— 9. 
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*1n  all  cases  in  which  force  is  used  against  the  person  of 
another^  both  the  person  who  orders  such  force  to  be  used  and 
the  person  using  that  force  is  responsible  for  its  use,  and  neither 
of  them  is  justified  by  the  circumstances  that  he  acts  in  obedi- 
ence to  orders  given  him  by  a  civil  or  military  superior ;  but  the 
fact  that  he  does  so  act,  and  the  fact  that  the  order  was  ap- 
parently lawful,  are  in  all  cases  relevant  to  the  question  wheth- 
er he  believed,  in  good  faith  and  on  reasonable  grounds,  in  the 
existence  of  a  state  of  facts  which  would  have  justified  what 
he  did  apart  from  such  orders."**^ 

An  order  given  by  an  officer  to  his  private,  which  does  not 
expressly  and  clearly  show  on  its  face  its  own  illegality,  the 
soldier  is  bound  to  obey  and  such  order  is  his  full  protection.*^^* 

84.  Custom*  and  Usage. 

If  a  person  does  an  act  which  is  prohibited  and  punished  by 
the  common  law  or  statute  as  a  crime,  he  cannot  escape  respon- 
sibility by  showing  that  it  was  the  custom  in  the  particular 
locality  to  do  the  act.*^^ 

Application  of  This  Rule, — There  are  tew  cases  m  which  this 
rule  has  been  applied,  but  there  can  be  no  doubt  of  its  sound- 
ness. It  has  been  actually  applied  in  some  cases.  Thus,  it 
has  been  held,  on  a  prosecution  for  larceny  under  certain  cir- 
cimistances,  that  it  was  no  defense  to  show  that  it  was  the  cus- 

442,  where  a  marine  on  a  man  of  war  was  held  guilty  of  murder 
where  he  fired  upon  a  boat  which  approached  the  ship  after  being 
warned  away,  and  killed  a  person  \fL  it,  though  he  acted  in  obedience 
to  the  orders  of  his  officer.  And  see  U.  S.  v.  Carr,  1  Woods,  480,  Fed. 
Cas.  No.  14,732;  Com.  y.  Blodgett,  12  Mete.  (Mass.)  66;  Mem.,  J. 
Kelyng,  13,  Mikell's  Cas.  114;  Riggs  v.  State,  8  Cold.  (Tenn.)  85,  Mlk- 
eirs  Cas.  114. 

««>  Steph.  Dig.  Crim.  Law,  art.  202.  See  Reg.  v.  Trainer,  4  Post,  ft 
F.  106,  1  Russ.  Crimes,  878. 

s2oain  re  Fair,  100  Fed.  149;  Com.  y.  Shortall,  206  Fa.  165,  65  AtL 
952,  65  L.  R.  A.  193,  98  Am.  St.  Rep.  759. 

221  Reg.  V.  Reed,  12  Cox,  C.  C.  1,  Beale's  Cas.  369;  Com.  ▼.  Perry, 
139  Mass.  198,  29  N.  E.  656. 
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torn  in  the  partictrlar  locality  to  take  the  goods  of  others  under 
such  circTunatances.^^ 

So^  on  an  indictment  for  a  riot  in  making  a  great  noise 
tumultuously,  in  the  nighttime,  by  shouting  and  blowing  horns 
or  shooting  off  guns,  as  in  a  charivari,  it  is  no  defense  to  show 
that  it  was  the  custom  to  do  such  acts.^^^ 

And  on  an  indictment  against  a  public  officer  for  embezzle- 
ment in  appropriating  the  public  moneys  unlawfully,  a  custom 
among  public  officers  to  use  or  appropriate  moneys  in  such  a 
way  is  no  defense.^** 

In  an  English  case,  custom  to  bathe  at  a  certain  place  was 
set  up  by  bathers  to  defeat  a  prosecution  for  unlawful  and  in- 
decent exposure  of  their  persons  in  the  sight  of  others  passing 
and  repassing  on  a  highway,  and  to  the  common  nuisance  of 
the  subjects  of  the  queen ;  but  the  custom,  though  shown  to  have 
existed  for  more  than  half  a  century  without  complaint,  was 
held  to  be  no  defense,*** 

»s  Hendry  ▼.  State,  39  Fla.  235,  22  So.  647;  State  v.  Welch,  73  Mo. 
284,  39  Am.  Rep.  615;  Lancaster  ▼.  State,  3  Cold.  (Tenn.)  340,  91 
Am.  Dee.  288;  Com.  y.  Doane,  1  Cush.  (Maes.)  5;  Lawrence  t.  State, 
20  Tex.  App.  536,  MnceU's  Cas.  106. 

As  waa  said  In  Hendry  y.  State,  supra,  there  can  be  no  legal  cns- 
tom  to  justify  one  man  in  stealing  the  property  of  another,  as  such 
a  custom  would  be  contrary  to  law,  and  bad. 

A  defendant  indicted  for  larceny,  in  whose  possession  a  portion  of 
the  cargo  of  a  yessel  Ut  found,  under  circumstances  which,  if  un- 
explained, would  authorize  a  jury  to  presume  a  felonious  taking  by 
him,  l8  net  entitled,  in  erder  to  negatiye  the  inference  of  an  intent 
to  steAl,  to  glye  eyldence  of  a  custom  for  the  ofllcers  of  vessels  to  ap- 
propriate a  small  part  of  the  cargo  to  themselves,  or  to  prove  that  in- 
etances  had  occurred  in  which  the  mates  of  vessels,  under  a  claim  of 
right,  had  appropriated  to  themselves  parts  of  the  cargoes  in  their 
possession.  Such  evidence  is  inadmissible,  because  the  custom,  which 
it  purports  to  prove,  is  wanting  in  the  elements  of  a  legal  custom, 
and  cannot  be  sustained  as  such.    Com.  v.  Doane,  1  Cush.  (Mass.)  5. 

s^Baakusr  v.  State,  4  Ind.  114.    And  see  post,  f  425. 

SM  Bolim  ▼.  State,  51  Neb.  581,  595,  71  N.  W.  444. 

s^Reg.  V.  Reed,  12  Cox,  C.  C.  1,  Beale's  Cas.  369. 

On  a  prtmeeutton  fbt  maintaining  a  common  nuisance  by  keeping  a 
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V.  Responsibility  of  Makbied  Wombw. 

85.  In  General. — ^A  married  woman  ia  criminally  responaible 
for  any  off enae  committed  of  her  own  free  will,  but  she  iii  not 
responsible  for  offenses,  other  than  treason  or  murder,  com- 
mitted under  coercion  by  her  hnsband.  There  is  a  presumption 
of  coercion,  rebuttable  by  the  state,  if  the  husband  was  present 
when  tiie  offense  was  committed,  or  so  near  as  to  be  i^le  to 
exert  an  immediate  control  or  influence. 

It  is  a  well-settled  doctrine,  said  by  Blackstone  to  have  been 
recognized  in  England  for  at  least  a  thousand  years,  that  if  a 
woman  commits  larceny,  burglary,  "or  other  civil  ofifenscs 
against  the  laws  of  society,"***  by  the  coercion  of  her  hus- 
band, she  is  considered  as  acting  under  compulsion  and  not  of 
her  own  will,  and  is  not  guilty  of  any  crime ;  and,  as  we  shall 
see,  there  is  a  rebuttable  presumption  of  coercion  if  she  com- 
mits an  offense  in  the  presence  of  her  husband.**^ 


86.  Particcdar  Offenses. 

The  principle  that  a  woman  is  not  responsible  for  offenses 
committed  under  coercion  by  her  husband  has  been  applied  to 
larceny,**®  receiving  stolen  goods,**®  burglary,**^  arson,**^  rob- 
large  number  of  swine  In  the  neighborhood  of  certain  dwellings  and 
highways,  it  is  no  defense  to  show  that  it  is  a  custom  to  tolerate  the 
location  of  such  establishments  in  populous  localities.  Com.  v.  Perry^ 
189  Mass.  198,  29  N.  B.  656. 

>M4  Bl.  Comm.  28.  By  this  phrase,  Blacl^tone  meant  to  exclude 
treason,  murder,  and  perhaps  other  oftenses  prohibited  by  the  law  of 
nature.    See  post,  S  86. 

s»7  4  Bl.  Comm.  28;  1  Hale,  P.  C.  45;  Anon.,  Lib.  Ass'n,  187,  pi.  40,. 
Beale's  Cas.  272;  Anon.,  W.  Kelyng,  28,  Beale's  Cas.  273;  Reg.  v. 
Dykes,  15  Cox,  C.  C.  771,  Beale's  Cas.  274;  Com.  v.  Neal,  10  Mass.  162,. 
6  Am.  Dec.  105;  and  cases  hereafter  cited. 

See  yaluable  note  in  33  Am.  St  Rep.  89-96. 

238  Anon.,  Lib.  Ass'n,  137,  pi.  40,  Beale's  Cas.  272;  Rex  y.  Knight,  1 
Car.  k  P.  116;  Seller  v.  People,  77  N.  T.  413,  MikeU's  Cas.  112. 

"If  a  ceorl  steal  a  chattel  and  bear  it  into  his  dwelling,  and  it  be- 
attached  therein,  then  shall  he  be  guilty  for  his  part,  without  his  wife, 
for  she  must  obey  her  lord.    If  she  dare  to  declare  by  oath  th&t  sha^ 
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bery,***  mayhem,-''  assault  and  battery,*'*  forgery,^'  abor- 
tion,*'*  uttering  counterfeit  money,*'^  selling  intoxicating  liq- 
ors,*'*  and  having  possession  of  burglars'  tools.*'* 

The  principle  does  not  apply,  however,  to  treason,**^  mur^ 
der,**^  or  perjury.**^*  Nor  does  it  apply  to  such  misdemean- 
ors as  keeping  a  bawdy  house,**^^  or  gaming  house.**^® 

tasted  not  of  the  stolen  property,  let  her  take  her  third  part  Laws  of 
King  Ina,  Cap.  57;  MlkeU's  Cas.  109.  See,  also,  Bracton,  bk.  8,  Cap., 
32,  MlkeU's  Cas.  109. 

2»  State  y.  Houston,  29  S.  C.  108,  6  S.  B.  948,  MlkeU's  Cas.  Ill,  n; 
Goldstein  y.  People,  82  N.  T.  233. 

»o  Anon.,  W.  Kelyng,  28,  Beale's  Cas.  273. 

»i  Davis  y.  State,.  15  Ohio,  72,  45  Am.  Dec.  569. 

*»«Reg.  V.  Dykes,  15  Cox,  C.  C.  771,  Beale's  Cas.  274;  Reg.  v.  Torpey, 
12  Cox,  C.  C.  45;  People  y.  Wrtght,  88  Mich.  744,  81  Am.  Rep.  381; 
QHinlan  y.  People,  6  Park.  Cr.  R.  (N.  Y.)  9. 

2»  R^.  T.  Smith,  Dears,  k  B.  C.  C.  553,  8  Cox,  C.  C.  27;  State  y.  Ma 
Foo,  110  Mo.  7,  19  S.  W.  222,  83  Am.  St.  Rep.  414,  MlkeU's  Cas.  118. 

n^Com.  y.  Neal,  10  Mass.  152,  6  Am.  Dec.  105.  State  y.  Parkerson,  1 
Strob.  (S.  C.)  169;  Com.  y.  Gannon,  97  Mass.  547;  State  y.  WlUlams, 
65  N.  C.  398. 

235 People  y.  Ryland,  28  Hun  (N.  11.)  568,  97  N.  T.  126. 

sMTabler  y.  State,  34  Ohio  St.  127. 

»7Rex  y.' Price,  8  Car.  ft  P.  19;  ConoUy's  Case,  2  Lewln,  C.  C.  229, 
MikeU's  Cas.  110;  Rex  y.  Hughes,  2  Lewln,  C.  C.  229,  MlkeU's  Cas.  110. 

23sMnlyey  y.  State,  43  Ala.  316,  94  Am.  Dec.  684;  Com.  y.  Burk,  11 
Gray  (Mass.)  437;  State  y.  Cleayes,  59  Me.  298,  8  Am.  Rep.  422. 

»»  State  y.  Potter,  42  Vt  495. 

sMl  Hale,  P.  C.  47;  4  Bl.  Comm.  *29. 

S414  Bl.  Comm.  29;  Anon.,  W.  Kelyng,  28  Beale's  Cas.  273  (citing 
the  Case  of  the  Earl  of  Somerset  and  his  wife,  who  were  found  equally 
guilty  of  the  murder  of  Sir  Thomas  Qyerhy,  hy  poisoning  him  In  the 
Tower  of  London.  2  How.  St.  Tr.  951,  3  Co.  Inst.  49).  And  see  Reg. 
▼.  Bfannlng,  2  Car.  ft  K.  887;  Blhb  y.  State,  94  Ala.  31,  10  So.  506,  33 
Am.  St  Rep.  88;  State  y.  Ma  Foo,  110  Mo.  7,  19  S.  W.  222,  83  Am.'st 
Rep.  414,  MlkeU's  C^as.  118.  But  see  State  y.  Kelly,  74  Iowa,  589,  38 
N.  W.  603,  which  is  to  the  contrary. 

241B  Though  she  testifies  for  and  in  presence  of  her  husband.  Com. 
T.  Moore,  162  Mass.  441,  88  N.  B.  1120,  MlkeU's  Cas.  112,  n.;  Smith 
▼.  Meyers,  64  Neb.  1.  74  N.  W.  277. 

<«ibKeg.  T.  Williams,  10  Mod.  63;  State  y.  Jones,  53  W.  Va.  613,  45 
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"A  wife/'  said  Havddns,  ^'may  be  indicted  together  with  her 
husband,  and  condemned  to  the  pillory  with  him,  for  keeping 
a  bawdy  house;  for  this  is  an  offense  a«  to  the  government  of 
the  house,  in  which  the  wife  has  a  principal  share,  and  also 
such  an  offense  as  may  generally  be  presumed  to  be  managed 
by  the  intrigues  of  her  sex.''*** 

87.  Presumption  of  Coercion  and  Rebuttal  Thereof. 

When  a  woman  commits  an  offense  in  the  presence  of  her 
husband  it  is  presumed  that  she  acted  by  his  coercion,  and  she 
must  be  acquitted  in  the  absence  of  evidence  to  the  contrary.-*** 
But  this  presumption  may  always  be  rebutted  by  proof  that 
she  acted  of  her  own  free  will,  and  not  by  his  coercion,  and,  if 
this  is  shown,  she  is  as  fully  responsible  as  a  feme  sole.^** 

S.  E.  916,  eyen  though  her  husband  resided  in  the  house  and  hired, 
furnished,  and  provided  for  it.    Com.  v.  Cheney,  114  Mass.  281. 

2*icRex  V.  Dixon,  10  Mod.  335. 

Mai  Hawk.  P.  C.  c.  1,  §  12.    And  see  4  Bl.  Comm.  29. 

s^sAnon.,  W.  Kelyng,  28,  Beale's  Cas.  273;  Rex  v.  Price,  8  Car.  &  P. 
19;  State  v.  KeUy,  74  Iowa,  589,  38  N.  W.  503;  Com.  y.  Burk,  11  Gray 
(Mass.)  437;  Com.  y.  Oaunon,  97  Mass.  547;  Com.  y.  Eagan,  103  Mass. 
71;  State  y.  Ma  Foo,  110  Mo.  7,  19  S.  W.  222,  33  Am.  St.  Rep.  414, 
MikeU's  Cas.  113;  State  y.  Miller,  162  Mo.  253,  62  S.  W.  692,  86  Am. 
St.  Rep.  498;  State  y.  Williams,  65  N.  C.  398;  Day  is  y.  State,  15  Ohio, 
72,  46  Am.  Dec.  559;  State  y.  Potter,  42  Vt.  495. 

In  Arkansas,  hy  force  of  a  statute,  the  presence  of  the  husband  is 
no  defense  unless  it  afflrmatiyely  "appear  from  the  circumstances  in  the 
case  that  yiolence,  threats,  commands,  or  coercion  were  us^d.'*  Freel 
y.  State,  21  Ark.  212. 

w*Reg.  y.  Torpey,  12  Cox,  C.  C.  45;  Rex  v.  Hughes,  2  Lewin,  C.  C. 
229,  Mikeirs  Cas.  110;  Com.  y.  Daley,  148  Mass.  11, 18  N.  E.  579,  Beale's 
Cas.  275;  State  y.  Cleayes,  59  Me.  298,  8  Am.  Rep.  422;  People  y.  Wright, 
38  Mich.  744,  31  Am.  Rep.  331;  State  y.  Ma  Foo,  110  Mo.  7,  19  S.  W. 
222,  33  Am.  St  Rep.  414,  MikeU's  Cas.  113;  Seller  y.  People,  77  N.  Y. 
413,  Mikell's  Cas.  112;  Goldstein  y.  People,  82  N.  Y.  233;  People  y. 
Ryland,  28  Hun  (N.  Y.)  568,  97  N.  Y.  126;  State  y.  WiUiams,  66  N.  C. 
398;  Tabler  y.  State,  34  Ohio  St.  127;  State  y.  CoUins,  1  McCord  (S.  C.) 
355;  State  y.  Parkerson,  1  Strob.  (S.  C.)  169;  Uhl  y.  Com.,  6  Grat  (Va.) 
706;  Miller  y.  State,  25  Wis.  384. 

In  Com.  y.  Moore,  162  Mass.  441,  38  N.  E.  1120,  MikelFs  Cas.  112,  n.. 
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**The  question  of  fact  to  be  determined  is  whether  she  really 
and  in  truth  acted  imder  such  coercion^  or  whether  she  acted  of 
her  own  free  will  and  independently  of  any  coercion  or  con- 
trol by  him/"**" 

When  an  offense  is  committed  by  a  woman  in  the  absence  of 
her  husband,  coercion  is  not  presumed,  for  no  presumption 
arises  iroim  the  mere  fact  of  coverture;  but  coercion  may  be 
shown  as  a  fact.^®  To  give  rise  to  the  presumption  of  coer- 
cion,  however,  the  presence  of  the  husband  need  not  have  been 
at  the  very  spot  where  the  offense  was  committed,  or  even  in 

it  was  held  that  since,  under  a  statute,  a  wife  could  not  be  compelled 
to  be  a  witness  on  an  indictment  against  her  husband,  there  was  no 
presumption  of  coercion  where  a  wife  testified  in  favor  of  her  husband 
on  a  criminal  prosecution,  and  committed  perjury.     See  Rex  y.  Diz, 

I  Russ.  Crimes,  147. 

▲  married  woman  may  be  indicted  alone,  or  Jointly  with  her  hus- 
band, for  keeping  a  bawdy  house,  gaming  house,  or  liquor  nuisance. 
Reg.  v.  Williams,  10  Mod.  63;  Rex  v.  Dixon,  10  Mod.  335;  Com.  v. 
Tryon,  99  Mass.  442;  State  v.  Collins,  1  McCord  (S.  C.)  355;  State  v. 
BenU,  11  Mo.  27. 

MS  Com.  y.  Daley,  148  Mass.  11,  18  N.  B.  579,  Beale's  Cas.  275;  Com. 
y.  Adams,  186  Mass.  101,  71  N.  F.  78. 

The  fact  that  the  wife  is  more  actiye  than  the  husband  in  com- 
mitting the  offense  is  eyidence  to  be  considered  in  determining  whether 
she  acted  under  his  coercion,  but  it  does  not,  as  a  matter  of  law,  make 
her  guilty,  since  the  cause  of  her  actlyity  may  have  been  her  hus- 
band's influence, 'and,  if  it  was  so,  she  is  not  guilty.  State  v.  Houston, 
29  S.  C.  108,  6  8.  B.  948,  Mikell's  Cas.  Ill,  n. 

Where  a  wife  choked  a  man,  and  told  him  to  keep  still,  while  her 
husband  picked  his  pockets,  it  was  held  that  the  Jury  was  Justified 
in  finding  that  she  was  not  acting  under  coercion.  People  v.  Wright, 
38  Mich.  744;  31  Am.  Rep.  831. 

SM2  Bast,  P.  C.  569;  Rex  v.  Morris,  Russ.  ft  R.  270;  Reg.  v.  Cohen, 

II  Cox,  C.  C.  99;  Reg.  v.  John,  13  Cox,  C.  C.  100;  Rex  y.  Hughes,  1 
Lewin,  C.  C.  229,  MikeH's  Cas.  110;  Brown  v.  Attorney  General  (1898) 
App.  Cas.  284,  18  Cox,  C.  C.  658;  State  v.  Nelson,  29  Me.  329;  Com.  v. 
Murphy,  2  Gray  (Mass.)  610;  Com.  v.  Munsey,  112  Mass.  287;  Quinlaa 
T.  People,  6  Park,  Cr.  R.  (N.  Y.)  9;  Seller  v.  People,  77  N.  Y.  413, 
Mikell's  Cas.  112;  State  y.  Shee.  18  R.  I.  686;  State  y.  Potter,  42  Vt 
495. 
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thfe  same  room,  but  it  is  sufficient  if  he  was  near  enough  for 
the  wife  to  be  under  his  immediate  control  or  influence. *^^ 

VI.    EESPONSIBILITt  OF  InFANTS. 

88.  In  General.— A  child  is  not  criminally  responaible  for  his 
acts  or  omissions  if  he  is  of  such  tender  years  as  to  be  incapable 
of  distingnishing  between  right  and  wrong,  and  of  understand- 
ing the  nature  of  the  particular  act    At  common  law — 

1.  tinder  the  age  of  seven  years  the  presumption  of  inca- 

pacity is  conclusive. 

2.  Between  the  ages  of  seven  and  fourteen  there  is  a  pre- 

sumption of  incapacity,  but  it  may  be  rebutted. 

3.  After  the  age  of  fourteen  there  is  a  presumption  of 

capacity,  which  must  be  rebutted  by  the  accused. 

Criminal  and  Civil  LidbUiiy  Distinguished. — ^With  a  few 
exceptions,  a  child  is  liable  for  his  torts  in  a  civil  action  to  the 
same  extent  as  an  adult^  for  the  object  of  the  action  is  to  com- 
pensate the  party  injured,  and  not  to  punish  the  child,  and  his 

2A7Com.  y.  Burk,  11  Gray  (Mass.)  487;  Ck)m.  t.  Munsey,  112  Mass. 
287;  Com.  y.  Flaherty,  140  Mass.  454,  5  N.  B.  268.  But  see  State  y. 
Shee,  13  R.  I.  535;  Rex  y.  Hughes,  2  Lewin,  C.  C.  229,  Mlkell's  Cas. 
110. 

In  ConoUy's  Case,  2  Lewln,  C.  C.  229,  MikeU's  Cas.  110,  a  wife  went 
irom  house  to  house  uttering  hase  coin,  her  husband  accompanying 
h^r,  but  remaining  outside.    It  was  held  that  she  was  not  guilty. 

It  was  said  in  a  Massachusetts  case:  "No  exact  rule  applicable  to 
all  cases  can  be  laid  down  as  to  what  degree  of  proximity  will  consti- 
tute such  presence,  because  this  may  yary  with  the  yarying  circum- 
stances of  particular  cases.  And  where  the  wife  did  not  act  In  the 
direct  presence  of  her  husband,  or  under  his  eye,  it  must  usually  be 
left  to  the  Jury  to  determine  incidentally  whether  his  presence  was 
sufficiently  immediate  or  direct  to  raise  the  presumption.  But  the 
ultimate  question,  after  all,  is  whether  she  acted  under  his  coercion 
or  control,  or  of  her  own  free  will,  independently  of  coercion  or  con- 
trol by  him;  and  this  is  to  be  determined  In  yiew  of  the  presump- 
tion arising  from  his  presence,  and  of  the  testimony  or  circumstances 
tending  to  rebut  it,  if  any  such  exist"  Com.  y.  Daley,  148  Mass.  11, 
18  N.  E.  579,  Beale's  Cas.  275. 
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mental  capacity,  therefore,  is  generally  immaterial.    It  is  very 
different^  towever,  w^hen  it  is  proposed  to  hold  a  child  amen- 
able to  the  criminal  law,  for  then  a  criminal  intent  is  necessary. 
A  child  ia  not  criitinally  responsible  nnless  he  is  old  enough, 
and  intelligent  enough,  to  be  capable  of  entertainiiig  a  criminal 
intent ;  and  to  be  e^ipable  of  entertaining  a  criminal  intent  he 
mnst  be  capable  of  distinguishing  between  right  and  wrong  as 
to  the  particular  act. 

88.  Children  Under  the  Age  of  Seven  Yean. 

Children  under  the  age  of  seven  years  are,  by  an  arbitrary 
rule  of  the  common  law,  conclusively  presumed  to  be  doli  in- 
capaxj  or  incapable  of  entertaining  a  criminal  intent,  and  no 
evidence  at  all  can  be  received  to  show  capacity  in  fact.*** 

90.  Children  Between  the  Ages  of  Seven  and  Fourteen. 

Children  between  the  ages  of  seven  and  fourteen  are  pre- 
sumed to  be  incapable  of  entertaining  a  criminal  intent,  but  the 
presnmption  is  not  conclusive,  as  in  the  case  of  children  un- 
der the  age  of  seven.  It  may  be  rebutted  by  showing  in  the 
particular  case  that  the  accused  was  of  sufficient  intelligence 
to  distinguish  between  right  and  wrong,  and  to  understand  the 
nature  and  illegality  of  the  particular  act,  or,  as  it  is  sometimes 
said,  that  he  was  possessed  of  "a  mischievous  discretign."*** 

s^sThls  rule  applies  to  both  common  law  and  statutory  offenses. 
Reg.  V.  Smith,  1  Cox,  C.  C.  260,  Beale's  Cas.  276;  Marsh  v.  Loader,  14 
C.  B.  (N.  S.)  536;  State  v.  Ooin,  9  Humph.  (Tenn.)'  175;  People  y. 
Townsend,  8  Hill  (N.  Y.)  479;  Com.  y.  Mead,  92  Mass.  398. 

In  Illinois,  and  perhaps  in  some  other  jurisdictions,  the  age  under 
which  a  child  is  absolutely  irresponsible  has  been  raised  by  statute  to 
ten  years.    Angelo  y.  People,  96  111.  209,  36  Am.  Rep.  132. 

In  Texas  it  Is  nine  years.    Pen.  Code,  art.  84.    Mikell's  Cas.  254,  n. 

2«»1  Hale,  P.  C.  26,  27;  4  Bl.  Comm.  23.  "Proof. that  he  knew  the 
difference  between  good  and  eyil,  or  that  he  was  possessed  of  the  in- 
telllgeoce  of  ordinary  boys  of  his  age,  does  not  fill  the  requirements 
0/  tiic  law.  It  must  be  shown  that  he  had  sufficient  discretion,  to  un- 
derstand the  nature  and  illegality  of  the  particular  act  constituting  the 
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The  burden  of  showing  this  is  upon  the  state,  and  if  no  evi- 
dence at  all  is  introduced  on  this  point,  or  if  the  evidence  does 
not  show  a  knowledge  of  right  and  wrcMig,  there  must  be  an 
acquittal.  ^^  If  such  capacity  is  shown,  a  child  over  seven 
years  of  age  is  just  as  fully  responsible  as  an  adult,  the  maxim 
being  "malitia  supplet  aetalem/^^^ 

crime."    Carr  v.  State,  24  Tex.  App.  662,  7  S.  W.  828,  6  Am.  St.  Rep. 
906. 

M^  7hi8  rule  applies  in  all  cases,  whether  the  offense  be  a  felony,  or 
a  mere  misdemeanor,  and  whether  it  be  a  common-law  or  statutory 
offense.  Reg.  v.  Smith,  1  Cox,  C.  C.  260,  Beale's  Gas.  276;  Rex  v. 
Owen,  4  Car.  ft  P.  286;  Reg.  y.  Vamplew,  3  Fost.  ft  F.  620;  Godfrey  y. 
State,  81  Ala.  323,  70  Am.  Dec.  494,  Mlkell's  Cas.  262;  Martin  y.  State, 
90  Ala.  602,  8  So.  868,  24  Am.  St  Rep.  844;  Angelo  y.  People,  96  111. 
209,  36  Am.  Rep.  132;  Heilman  y.  Com.,  84  Ky.  467,  1  S.  W.  731,  4 
Am.  St  Rep.  207;  Com.  y.  Mead,  10  Allen  (Mass.)  398;  State  y.  Adams, 
76  Mo.  366;  State  y.  Tice,  9o  Mo.  112,  2  S.  W.  269;  State  y.  Aaron,  4 
N.  Ji^Mw,  231,  7  Am.  Dec.  692;  State  y.  Ooin,  9  Humph.  (Tenn.)  175; 
Carr  y.  State,  24  Tex.  App.  662,  7  S.  W.  328,  6  Am.  St  Rep.  906;  State 
y.  Leanard,  41  Vt  685;   Law  y.  Com.,  76  Va.  886,  40  Am.  Rep.  760. 

In  Illinois,  by  statute,  the  age  at  which  this  rebuttable  presumption 
of  incapacity  arises  is  between  ten  and  fourteen.  Angelo  y.  People, 
supra. 

In  Texas  it  is  between  nine  and  thirteen.  Pen.  Code,  art  84,  Mik- 
ell's  Cas.  264,  n. 

In  Minnesota  the  rebuttable  presumption  ceases  at  twelye.  Pen. 
Code,  §  17. 

The  burden  of  proof  of  nonage,  howeyer,  is  on  the  prisoner.  State 
y.  Arnold,  36  N.  C.  (13  Ired.)  184,  Mikell's  Cas.  266. 

sBi  "If  the  intelligence  to  apprehend  the  consequences  of  acts,  to  rear 
son  upon  duty,  to  distinguish  between  right  and  wrong,  if  the  con- 
sciousness of  guilt  and  innocence  be  clearly  manifested,  then  capacity 
is  shown."  Per  Southard,  J.,  in  State  y.  Aaron,  4  N.  J.  Law,  281,  7 
Am.  Dec.  692,  601. 

Whether  a  child  had  such  capacity  must  generally  be  determined 
from  his  conduct,  and  the  circumstances  surrounding  the  commission 
of  the  act  See  Carr  y.  State,  24  Tex.  App.  662,  7  S.  W.  328,  6  Am.  St. 
Rep.  906. 

In  York's  Case,  Fost.  C.  L.  70,  a  boy  of  ten  years,  who,  after  killing 
a  little  playmate,  hid  the  body,  was  conylcted  of  murder,  and  executed, 
and  it  was  considered  that  the  circumstances  showed  a  consciousness 
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Capacity  xniist  be  shown  beyond  any  reasonable  donbt.^* 
The  presumption  of  incapacity  decreases  with  the  increase  of 
▼ears.**** 

91.  Children  Over  Fourteen  Years  of  Age. 

Children  over  fourteen  years  of  age  are  in  substantially  the 
same  position  with  regard  to  criminal  responsibility  as  an 
adult  A  child  who  has  reached  this  age  is  presumed  to  be 
doli  capax,  and  therefore  responsible,  unless  he  shows,  as  he 
may,  that  he  was  not  of  sufficient  capacity.  To  escape  responsi- 
bility, he  has  the  burden  of  satisfying  the  jury  that  he  did  not 
have  sufficient  intelligence  to  understand  the  nature  and  conse- 
quences of  his  act,  and  to  know  that  he  was  doing  wrong.  ^^* 

of  guilt,  and  knowledge  of  right  and  wrong.  In  another  Bnglish  case,  a 
child  of  eight  was  convicted  of  arson.  Emlyn  on  1  Hale,  P.  C.  25,  note. 
See,  also.  Tear  Book  12  Bdw.  III.,  626,  Mikell's  Cas.  252. 

In  this  country,  also,  there  are  cases  in  which  children  of  such 
tender  years  have  been  convicted,  and  even  hanged.  See  State  ▼.  Guild, 
10  N.  J.  Law,  163,  18  Am.  Dec.  404,  where  a  hoy  of  twelve  was  hung 
for  murder,  Godfrey  v.  State,  81  Ala.  323,  70  Am.  Dec.  494,  where  a 
child  of  eleven  was  convicted  of  murder,  and  the  conviction  was  sus- 
tained, and  State  v.  Nickleson,  45  La.  Ann.  1172,  14  So.  134,  where  a 
boy  between  ten  and  twelve  was  convicted  of  arson. 

Other  cases  in  which  convictions  of  children  of  tender  years  have  oc- 
curred are  State  v.  Milholland,  89  Iowa,  5,  56  N.  W.  403;  Martin  v. 
State,  90  Ala.  602,  8  So.  858. 

252  The  "evidence  of  thai  malice  which  Is  to  supply  age  ought  to  be 
strong  and  clear,  beyond  all  doubt  and  contradiction."  4  Bl.  Comm. 
24.  And  see  Angelo  v.  People,  96  111.  209,  36  Am.  Rep.  132;  Law  v. 
Ck>m.^  75  Va.  885,  40  Am.  Rep.  750;  Godfrey  v.  State,  31  Ala.  323,  70 
Am.  Dec.  494;  State  v.  Tice,  90  Mo.  112,  2  S.  W.  269. 

In  Law  y.  Com.,  supra,  a  conviction  of  a  boy  of  nearly  twelve  years 
as  principal  in  the  second  degree  in  the  crime  of  attempt  to  rape  was 
set  aside,  where  the  only  evidence  of  his  mental  capacity  and  guilty 
knowledge  was  that  he  was  a  boy  of  average  capacity  for  his  age 
(which,  as  the  court  said,  amounted  to  nothing),  and  that  he  put  his 
hand  over  the  girl's  mouth,  while  his  elder  brother  attempted  to  rape 
her. 

»sa  Martin  t.  State,  90  Ala.  602,  8  So.  858;  McCormack  v.  State,  102 
Ala.  156,  15  So.  438. 

SB2  State  V.  Ooin,  9  Humph.  (Tenn.)  175;  Irby  v.  State,  32  Ga.  496, 
and  other  cases  cited  in  the  preceding  notes.    For  him  to  state  that 
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92.  Incapacity  Other  Than  MentaL 

(a)  In  Oenerac. — There  are  some  offenses  which  an  infant 
cannot  commit  because  of  incapacity  other  than  mental  inca- 
pacity. Blackstone  says :  "The  law  of  England  in  some  cases 
privileges  an  infant  under  the  age  of  twenty-one  as  to  common 
misdemeanors,  so  as  to  escape  fine,  imprisonment,  and  the  like, 
and  particularly  in  cases  of  omission,  as  not  repairing  a  bridge, 
or  a  highway,  and  other  similar  offenses;  for,  not  having  the 
command  of  his  fortune  till  twenty-one,  he  wants  the  capacity 
to  do  those  things  which  the  law  requires."*^* 

It  is  doubtful  if  a  minor  can  be  convicted  of  vagrancy,  cer- 
tainly not  if  he  has  a  parent,^^**  and  in  a  Michigan  case  it 
was  held  that  a  minor  could  not  be  prosecuted  and  convicted 
for  not  supporting  his  wife,  if  there  was  no  evidence  that  he 
was  emancipated,  or  that  he  owned  any  property.^** 

(&)  Physical  Incapacity. — ^A  boy  cannot  be  guilty  of  rape, 
as  principal  in  the  first  degree,  unless  he  has  physical  capacity 
to  have  intercourse  with  a  woman.  At  common  law  a  boy  un- 
der fourteen  years  of  age  was  conclusively  presumed  to  be  in- 
capable of  committing  this  crime,  but  in  this  country  some  of 
the  courts  have  repudiated  this  doctrine,  and  allow  capacity  in 
fact  to  be  shown.^**^ 

(c)  Effect  of  Privilege  as  to  Contracts. — Since  an  infant  is 
not  bound  by  his  contracts,  it  has  been  held  by  most  of  the 
courts  that  he  cannot  be  made  liable  in  an  action  for  deceit 
when  he  obtains  goods  under  a  contract  by  false  misrepresenta- 
tions as  to  his  age ;  and  it  has  been  contended  that  his  privilege 
in  this  respect  renders  him  exempt  from  responsibility  to  the 
criminal  law  in  these  cases.     It  has  been  held,  however,  that 

he  did  not  know  the  act  was  wrong  will  have  no  tendency  to  remove 
the  presumption  of  capacity.  State  v.  Kluseman,  53  Minn.  641,  65  N. 
W.  741. 

254  4  Bl.  Comm.  22;  1  Hale,  P.  C.  20-22. 

sD4a  Teasley  v.  State,  109  Ga.  282,  34  S.  E.  577. 

IBS  People  V.  Todd,  61  Mich.  234,  28  N.  W.  79. 

MO  Post,  §  302(a). 
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his  privileges  do  not  exempt  him  from  responsibility  for  his 
<3rime8,  and  an  infant,  if  of  sufficient  mental  capacity  to  be 
responsible,  may  be  convicted  of  forgery,  or  counterfeiting,  or 
cheating  at  common  law,  or  obtaining  goods  by  false  pretenses, 
though  he  cannot  be  held  civilly  liable.^^^  And  since  he  is 
liable  for  his  torts,  it  was  held  in  Kentucky  that  infancy 
was  no  defense  to  a  charge  of  bastardy,  such  proceedings 
being  civil  rather  than  criminal  in  that  state.^^^*  But  it 
has  been  held  that  an  infant  cannot  be  guilty  under  a  stat- 
ute punishing  any  person  who  shall  dispose  of  property 
upon  which  he  has  given  a  chattel  mortgage,  since  an  infant 
has  a  right  to  avoid  a  mortgage  given  by  him,  and  a  disposal  of 
the  property  by  him  amounts  to  a  disaffirmance  of  the  mort- 
gage.2" 

Vil.  Responsibilitt  of  Insai7e  Pebsons, 

03.  In  General. — ^A  man  is  n6t  criminally  responsible  for  his 
acte  if  he  is  so  insane,  either  from  lack  or  disease  of  the  mind« 
a«  to  be  incapable  of  entertaining  a  criminal  intent;  but  the 
courts  do  not  agree  entirely  aa  to  the  proper  test  of  insanity. 
The  law  may  be  summarised  aa  follows: 

1.  All  courts  now  agree  that  a  man  is  not  criminally  re- 

sponsible for  an  act  if ,  by  reason  of  lack  or  disease 
of  the  mind,  he  was  incapable  of  distinguishing  be- 
tween right  and  wrong  with  respect  to  the  particular 
act. 

2.  Some  courts,  in  addition  to  this,  hold  that  a  man  is  not 

responsible  for  an  act  if,  by  reason  of  disease  of  the 
mind,  he  was  irresistibly  impelled  to  do  the  act,  though 
he  may  have  known  that  the  act  was  wrong.  Other 
conrts  refuse  to  recognize  such  a  ground  of  exemption. 

«T  People  V.  Kendall,  25  Wend.  (N.  Y.)  399,  37  Am.  Dec.  240. 
»7a  Chandler  v.  Com.,  4  Mete.  (61  Ky.)  66. 

»8  State  Y.  Howard,  88  N.  C.  650;  State  v.  Plaisted,  43  N.  H.  413; 
Jones  T.  State,  81  Tex.  Cr.  R.  252,  20  S.  W.  578. 
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8.  A  mere  perverted  oondition  of  the  moral  i^itemi  ealled 
moral  imniiity,  where  the  mind  ii  noi  diaeased,  or 
mere  uncontrollable  paasion,  ia  no  gronnd  of  eaoemp- 
tioiL 

Criminal  and  Civil  Liahiliiy  Distinguished. — ^What  has  been 
said  in  reference  to  the  difference  between  the  criminal  and 
ei^dl  liability  of  children  is  equally  applicable  to  insane  per- 
sons. An  insane  person  is  generally  liable  in  a  civil  action  for 
his  torts,  since  the  object  of  an  action  for  a  tort  is  compensation 
to  the  party  injured,  and  not  the  punishment  of  the  wrongdoer. 
It  is  otherwise,  however,  in  a  criminal  prosecution,  for  a  crim- 
inal intent  must  then  be  shown.  It  is  therefore  settled  that  a 
man  is  not  criminally  responsible  for  an  act,  if  he  was  so  in- 
sane, at  the  time  he  committed  the  act,  that  he  was  incapable 
of  entertaining  a  criminal  intent.^*^*  As  to  this  there  can  be 
no  question;  but  the  courts  do  not  agree  entirely  as  to  when 
a  man  is  so  insane  as  to  be  considered  incapable  of  entertaining 
such  an  intent 

94.  Tests  of  Responsibility  in  General. 

Various  tests  have  been  laid  down  from  time  to  time  by 
judges  and  commentators  for  determining  when  a  man  is  to  be 
deemed  so  insane  as  to  be  irresponsible.  Tests  have  been  adopt- 
ed and  adhered  to  long  enough  to  give  a  few  precedents,  and 
then  abandoned  for  new  ones;  and  these  in  turn  have  been 
abandoned  for  others,  as  discoveries  in  medical  science  have 
shown  them  to  be  erroneous.  Unfortunately,  however,  the 
courts  have  not  always  kept  pace  with  the  progress  of  thought 
and  discovery  in  medical  science,  and  the  result  is  that  there 
is  now  a  direct  conflict  in  the  decisions  as  to  the  true  test  of 
responsibility. 

Abandoned  Tests. — Sir  Matthew  Hale  said,  in  effect,  that 
though  a  man  may  be  laboring  under  mental  defect  or  disease^ 

2C81I  Beverley's  Case,  4  Coke,  124,  Mlken's  Cas.  256. 
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yet,  if  he  lias  as  great  understanding  as  a  child  of  fourteen 
years,  he  is  responsible  for  his  acts.***     This  test,  however, 
though  it  has  at  times  been  recognized  by  the  courts,***  has 
long  ago  heen  abandoned  as  too  vague  and  uncertain  for  prac- 
tical application,  **^ 

Another  test,  announced  by  an  English  judge  nearly  two  cen- 
turies ago,  is  called  the  "wild  beast  test."  He  charged  a  jury 
that  a  man,  to  be  exempt  from  responsibility,  "must  be  a  man 
that  is  totally  deprived  of  his  reason  and  memory,  and  doth 
not  know  what  he  is  doing,  no  more  than  an  infant,  than  a 
brute,  or  a  wild  beast."***  This  test  is  not  now  recognized 
in  any  jurisdiction.  To  render  a  man  irresponsible  on  the 
ground  of  insanity,  his  reason  need  not  be  totally  dethroned.*** 

95.  Capacity  to  Distingnish  between  Bight  and  Wrong. 

In  many  jurisdictions,  if  not  in  most,  the  sole  test  of  respon- 
sibility, when  insanity  is  set  up  as  a  defense,  is  the  capacity  of 
the  accused  to  distinguish  between  right  and  wrong  as  to  the 
.  particular  act  at  the  time  it  was  committed.  As  we  shall,  pres- 
ently see,  some  courts  go  further.  The  leading  case  on  insanity 
as  a  defense  in  criminal  prosecutions  arose  in  England  in  1843, 
and  is  known  as  "McNaghten's  Case."***  One  McNaghten 
killed  the  private  secretary  of  Sir  Robert  Peel,  the  premier 
of  England,  mistaking  him  for  the  premier,  and  was  acquitted 
of  murder  on  the  ground  of  insanity.     This  caused  so  much 

2M 1  Hale,  P.  C.  30. 

MO  See  State  v.  RicharclB,  sy  (jonn.  S91.  Beale's  Cas.  288;  where 
this  test,  was  given  to  the  Jury  on  a  prosecution  of  a  weak-minded 
person  for  arson. 

261  See  the  cases  cited  under  |  95  et  seq. 

s«3  Mr.  Justice  Tracy's  charge  to  the  Jury  in  1724  in  Arnold's  Case, 
16  How.  St  Tr.  764. 

MS  See  State  y.  Richards,  39  Conn.  691,  Beale's  Cas.  238.  and  cases 
hereafter  cited. 

M4  McNaghten's  Case,  10  Clark  ft  F.  200,  1  Car.  ft  K.  130,  8  Soott, 
N.  R.  595,  Beale's  Cas.  231,  Mikell's  Cas.  256. 
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public  excitement  that  the  question  of  insanity  as  a  defense 
came  up  on  debate  in  the  house  of  lords,  and  the  lords  ad- 
dressed certain  questions  to  the  judges.  In  reply  the  judgea 
said  that,  ^^to  establish  a  defense  on  the  ground  of  insan- 
ity, it  must  be  clearly  proved  that,  at  the  time  of  committing 
the  act,  the  party  accused  was  laboring  under  such  a  defect  of 
reason^  from  disease  of  the  mind,  as  not  to  know  the  nature  or 
quality  of  the  act  he  was  doing,  or,  if  he  did  know  it,  that  he 
did  not  know  he  was  doing  what  was  wrong." 

This  statement  has  since  been  accepted  as  the  law  in  Eng- 
land,^®^  and  in  many  of  our  states  it  has  been  adopted  as  the 
only  test.***  In  all  states  it  is  recognized  as  far  as  it  goes  ;**^ 
but,  as  will  be  shown  in  a  subsequent  section,  some  courts  go 
further  than  this,  and  hold  that  a  person  is  not  criminally  re- 
sponsible for  an  act  if  done  solely  by  reason  of  an  insane  irre- 
sistible impulse^  though  he  may  have  known  that  it  was  both 
morally  and  legally  wrong.**® 

The  knowledge  of  right  and  wrong  test  is  capacity  to  dis- 
tinguish between  right  and  wrong,  not  in  the  abstract,  but  as 

2M  See  Reg.  ▼.  Haynes,  1  Fost.  ft  F.  666,  Beale's  Cas.  234;  Reg.  t. 
Law,  2  Fost  ft  F.  886;  Reg.  ▼.  Tounley,  8  Fost  ft  F.  889. 

SM  Flanagan  y.  People,  52  N.  Y.  467,  11  Am.  Rep.  781,  Beale'e  Cas. 
241;  Cunningham  v.  State,  56  Miss.  269,  81  Am.  Rep.  860,  Mikeirs 
Cas.  306;  People  v.  Holn,  62  Cal.  120,  45  Am.  Rep.  651;  Johnson  t. 
SUte,  100  Tenn.  254.  45  S.  W.  436;  State  v.  Potts,  100  N.  C.  457.  6  S. 
B.  657;  State  y.  Cole,  2  Penn.  (Del.)  848;  Fonts  v.  State,  4  O.  Greene 
(Iowa)  500;  People  y.  McDonell,  47  Cal.  134.  And  see  post,  8  97, 
note  280. 

267  Com.  y.  Rogers,  7  Mete.  (Mass.)  500,  41  Am.  Dec.  458,  Beale's 
Cas.  235;  Freeman  y.  People,  4  Denlo  (N.  Y.)  9,  47  Am.  Dec.  216; 
Spann  y.  State,  47  Ga.  553;  Brlnkley  y.  SUte,  58  Ga.  296;  Williams  y. 
State,  50  Ark.  511.  9  S.  W.  5;  U.  S.  y.  Lee,  4  Mackey  (D.  C.)  489,  64 
Am.  Rep.  293;  Carter  y.  State,  12  Tex.  500,  62  Am.  Dec.  539;  Thomas 
y.  State,  40  Tex.  60,  63;  Hawe  y.  SUte,  11  Neb.  587,  10  N.  W.  452,  88 
Am.  Rep.  375;  State  y.  Bandy,  24  S.  C.  489,  58  Am.  Rep.  268;  and 
cases  hereafter  cited. 

sMPoBt,  t  97b. 
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to  the  particular  act  If  such  capacity  existed,  the  accused  is 
fall;  responsible,  thougli  in  other  respects  he  may  have  been 
insane.**® 

Mere  Weakness  of  Mind,  where  there  is  sufficient  capacity  to 
know  that  the  act  is  wrong,  is  no  ground  of  exemption.  ^^^ 

Ability  to  Comprehend  Ingredients  of  Offense, — But  when 
a  person  is  in  fact  of  unsound  mind,  it  is  necessary,  in  order 

M»  McNaghten'8  Case,  10  Clark  k  K.  200,  1  Car.  k  K.  180,  8  Scott, 
N.  R.  695,  Beale's  Caa.  231,  Mlkell's  Cas.  256;  Freeman  y.  People,  4 
Denio  (N.  T.)  9.  47  Am.  Dec.  216;  Boiling  v.  State.  54  Ark.  588,  16  S. 
W.  658;  Gniteaa'B  Case,  10  l^ed.  161;  IT.  S.  y.  McGlue,  1  Curt  1,  Fed. 
Gas.  No.  15,679;  Brown,  y.  Com.,  78  Pa.  122;  Blackburn  y.  State,  28 
Ohio  St  146;  Homish  y.  People,  142  111.  620,  82  N.  E.  677;  Dunn  y. 
People,  109  111.  635;  Thomas  y.  State,  40  Tex.  60,  63;  post,  S  96b. 

The  capacity  to  plan  a  crime  does  not  necessarily  imply  sanity.  And 
it  has  been  held  wrong,  therefore,  to  instruct  the  jury  that  a  person 
accoaed  of  homicide  is  responsible,  if  he  had  sufficient  power  of  mind 
'to  deliberate  and  premeditate  a  design  to  effect  the  death"  of  the 
deceased.    Bennett  y.  State,  67  Wis.  69,  14  N.  W.  912,  46  Am.  Rep.  26. 

It  has  been  held  that  there  is  no  grade  of  insanity  sufficient  to 
acquit  of  murder,  but  not  of  manslaughter.  XT.  S.  V.  Lee,  4  Mackey 
(D.  C.)  489,  54  Am.  Rep.  293.  But  see  Anderson  y.  State,  43  Conn.  514, 
31  Am.  Rep.  b69. 

no  Patterson  y.  People,  46  Barb.  (N.  Y.)  625;  Wartena  y.  State,  105 
lod.  449,  6  N.  B.  20;  Conway  y.  State,  118  Ind.  482,  21  N.  B.  285;  Tray- 
era  y.  U.  S.,  6  App.  D.  C.  450;  State  y.  Flowers,  58  Kan.  702,  50  Pac. 
938;  State  y.  Palmer,  161  Mo.  152,  61  S.  W.  651,  Mikell's  Cas.  297. 

"While  a  slight  departure  from  a  well-balanced  mind  may  be  pro- 
nounced insanity  in  medical  science,  yet  such  a  rule  cannot  be  recog- 
nized in  the  administration  of  the  law  when  a  person  is  on  trial  for 
the  commission  of  a  high  crime.  The  Just  and  necessary  protection 
of  society  requires  the  recognition  of  a  rule  which  demands  a  greater 
degree  of  insanity  to  exempt  from  punishment"  Per  Chief  Justice 
Mercur  in  Taylor  y.  Com.,  109  Pa.  262,  271. 

It  Is  proper  to  refuse  to  charge  the  ji;ry  that  the  mental  condition 
of  the  accused,  to  render  him  responsible,  "must  have  been  such  that 
he  was  capable  of  a  careful  weighing  of  reasons  in  order  to  a  decision." 
State  y.  Swift  57  Conn.  496,  18  Atl.  664. 

Mere  oddity  or  hypochondria  is  not  insanity.  Hawe  y.  State,  11 
Neb.  537,  10  N.  W.  452,  38  Am.  Rep.  375;  State  y.  Shippey,  10  Minn. 
2tZ. 

Where  the  defense  is  idiocy  the  jury  must  be  satisfied  of  the  prison- 
er's capacity.    Com.  y.  Heath,  11  Gray  (Masa)  303. 

0.  &  M.  Crimes— 10. 
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that  he  may  be  capable  of  committing  a  crime,  that  he  shall 
have  sufficient  mind  "to  see  all  the  essential  ingredients  of  the 
offense,  and  acknowledge  their  existence."*^^ 

96.  Insane  Delusion. 

(a)  In  General. — ^A  man  may  be  insane  as  to  certain  objects, 
or  on  certain  subjects  only,  and  perfectly  sane  with  respect  to 
other  objects  and  on  other  subjects.  In  such  a  case  he  labors 
imder  partial  insanity,  or  insane  delusions.  Because  of  dis- 
ease of  the  mind  he  sees  objects  in  a  false  light,  or  believes  in 
the  existence  of  facts  which  do  not  exist.  This  phase  of  in- 
sanity was  also  covered  by  the  answer  of  the  judges  in  the  Mc- 
Naghten  Case  referred  to  in  the  preceding  section.  They  said : 
In  case  "he  labors  under  a  partial  delusion  only,  and  is  not  in 
other  respects  insane,  he  must  be  considered  in  the  same  situa- 
tion as  to  responsibility  as  if  the  facts  with  respect  to  which  the 
delusion  exists  were  real.  For  example,  if,  under  the  influence 
of  his  delusion,  he  supposes  another  man  to  be  in  the  act  of  at- 
tempting to  take  away  his  life,  and  he  kills  that  man,  as  he 
supposes,  in  self-defense,  he  would  be  exempt  from  punishment. 
If  his  delusion  was  that  the  deceased  had  inflicted  a  serious 
injury  to  his  character  and  fortune,  and  he  killed  him  in  re- 
venge for  such  supposed  injury,  he  would  be  liable  to  punish- 
ment."2'y* 

This  statement  of  the  law  as  to  partial  insanity,  or  insane  de- 

sTi  People  ▼.  Cummins,  47  Mich.  334,  11  N.  W.  184,  186.  For  this 
reason,  in  the  case  cited,  where  temporary  insanity  was  set  up  as  a 
defense  in  the  prosecution  for  larceny,  it  was  held  erroneous  to  charge 
that,  if  the  accused  knew  enough  to  know  that  he  was  taking  prop- 
erty that  did  not  belong  to  him,  he  was  sane  enough  to  be  guilty. 
He  might  have  had  mind  enough  to  know  this,  It  was  said,  and  yet 
not  enough  to  fraudulently  intend  to  deprive  the  owner  permanently 
of  his  property. 

2T2McNaghten'8  Case,  10  Clark  &  F.  200,  1  Car.  ft  K.  180,  8  Scott, 
N.  R.  695,  Beale's  Cas.  231,  Mikell's  Cas.  256. 
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lusioDSy  is  still  recognized  ia  Exigland,''^'  a&d  has  beea  adopted 
and  applied  by  some  of  the  courts  in  this  countrj.^^^ 

It  has  not  been  accepted,  however,  by  all  of  aur  courts. 
Some  of  them  apply  the  same  test  in  the  case  of  partial  insanity 
as  in  the  case  of  general  insanity,  namely,  the  capacity  to  dis- 
tinguish between  right  and  wrong  as  to  the  particular  act,  re- 
garding the  question  of  delusion  as  important  only  in  so  far  as 
it  throws  light  on  the  question  5f  such  capacity.^'^'^ 

An  insane  delusion,  as  was  stated  in  the  Mc^N'aghten  Case, 
above  referred  to,  is  no  ground  of  exemption,  unless  the  party 
would  be  exempt  if  the  facts  were  really  as  he  supposed.^^^ 

sTt  See  Reg.  ▼.  Barton,  8  Fost.  ft  F.  772;  Hadfleld's  Case,  27  How.  St 
Tr.  1281. 

274  Freeman  v.  People,  4  Denlo  (N.  Y.)  9,  47  Am.  Dec.  216;  People 
T.  Taylor,  138  N.  Y.  398,  34  N.  B.  275;  Com.  v.  Rogers,  7  Mete.  (Mass.) 
500,  41  Am.  Dec  458,  Beale's  Cas.  235;  Com.  y.  Freth,  8  Phila.  (Pa.)  105, 
5  Clark,  455;  Com.  v.  Wlnnemone,  1  Brewst.  (Pa.)  356;  Taylor  y. 
Com.,  109  Fa.  262;  BolUng  ▼.  State,  54  Ark.  588,  16  S.  W.  658;  Smith 
T.  State,  55  Ark.  259,  18  B.  W.  237;  Roberts  y.  State,  8  Ga.  810;  State 
V.  lAwrenee,  57  Me.  674;  Cunningham  y.  State,  56  Mlis.  269,  31  Am. 
Rep.  360,  MlkeU'a  Cas.  806;  Merrltt  y.  State,  89  Tex.  Cr.  R.  70,  45  S. 
W.  21,  MlkeU's  Cas.  259. 

If  a  person  commits  a  homicide  while  In  such  a  condition  of  som- 
nambulism that  he  does  not  comprehend  his  situation,  and  the  dr- 
camstances  surrounding  him,  but  supposes  that  he  Is  being  assailed, 
and  that  It  Is  necessary  for  him  to  kill  to  saye  his  life,  or  preyent 
great  bodily  harm,  he  Is  not  responsible.  Fain  y.  Com.,  78  Ky.  188,  89 
Am.  Rep.  213,  Mlkell's  CJas.  220,  n.,  297. 

ST0  "If  a  man,"  said  Judge  Cox,  In  his  charge  to  the  jury  In  Gulteau's 
Case,  "is  under  an  Insane  delusion  that  another  Is  attempting  his  life, 
and  kills  him  In  self  defense,  he  does  not  know  that  he  Is  committing 
an  unnecessary  homicide.  If  a. man  insanely  belieyes  that  he  has  a 
command  from  the  Almighty  to  kill,  it  is  difficult  to  understand  how 
such  a  man  can  know  that  It  is  wrong  for  him  to  do  it.  A  man  may 
haye  some  other  insane  delusion,  which  would  be  quite  consistent  with 
a  knowledge  that  such  an  act  is  wrong, — such  as  that  he  had  recelyed 
an  injury, — and  he  might  kill  in  reyenge  for  it,  knowing  that  it  would 
be  wrong;."  Oulteau's  Case,  10  Fed.  161.  See,  also,  People  y.  Pine,  2 
Barb.  (N.  Y.)  566;  Cunningham  y.  State,  56  Miss.  269,  81  Am.  Rep. 
360,  Mlkell's  Cas.  806;  U.  S.  y.  Faulkner,  85  Fed.  780;  State  y.  Gut,  13 
Minn.  341;  Merrltt  y.  SUte,  89  Tex.  Cr.  R.  70,  45  S.  W.  21. 

27«Boswell  Y.  State,  63  Ala.  807,  35  Am.  Rep.  20;  People  y.  Taylor, 
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Thus,  a  man  is  responsible  for  a  homicide  notwithstanding 
he  was  laboring  nnder  an  insane  delusion  that  the  deceased 
was  trying  to  marry  his  mother,  and  the  killing  was  caused 
thereby.^'''' 

(&)  Connection  between  the  Delusion  and  the  Act. — In 
all  cases  of  delusion,  the  delusion  must  be  connected  with  the 
act  in  the  relation  of  cause  and  effect  A  man  is  not  exempt 
from  responsibility  merely  because  he  is  partially  insane.  If 
he  does  an  act,  the  nature  of  which  he  understands,  and  which 
he  knows  to  be  wrong,  he  is  none  the  less  responsible  because 
he  is  insane  on  other  subjects.^''® 

(c)  Erroneous  Belief  Based  upon  Reasoning  and  Reflection, 
— ^A  delusion,  to  be  an  insane  delusion,  so  as  to  exempt  a  man 
from  responsibility,  must  be  the  result  of  disease  of  the  mind 
rendering  him  incapable  of  reason  with  respect  to  the  object  of 
the  delusion.  It  must  be  an  unreasoning  ][)elief  in  the  existence 
of  facts,  and  not  merely  an  erroneous  belief  based  upon  reason- 

138  N.  Y.  898,  84  N.  B.  276;  BoUing  y.  State,  64  Ark.  688,  16  S.  W.  668; 
Com.  y.  Wlreback,  190  Pa.  138,  42  Atl.  642;  Thunnan  v.  State,  32  Neb. 
224,  49  N.  W.  838;  People  v.  Hubert,  119  Cal.  216,  61  Pac.  829;  State  ▼. 
Lewis,  20  Ney.  338,  22  Pac.  241. 

277  Boning  T.  SUte,  64  Ark.  688,  16  S.  W.  668. 

This  rule  was  also  applied  by  the  New  York  court  of  appeals  in 
the  late  case  of  People  y.  Taylor,  138  N.  Y.  898,  34  N.  B.  276,  where  a 
conyict  had  killed  a  fellow  conyict  under  an  alleged  insane  delusion 
that  the  deceased  was  spying  upon  him,  and  had  diyulged  a  plan  to 
escape. 

And  in  People  y.  Hubert,  119  Cal.  216.  61  Pac.  829,  it  was  applied 
where  a  husband  killed  his  wife  under  an  alleged  insane  delusion,  for 
seyeral  months,  that  she  was  putting  poison  in  his  food. 

278  McNaghten's  Case,  10  Clark  ft  F.  200,  1  Car.  ft  K.  130,  8  Scott, 
N.  R.  696,  Beale's  Cas.  231,  Mikell's  Cas.  266;  Guiteau's  Case,  10  Fed. 
161;  Freeman  v.  People,  4  Denio  (N.  Y.)  9,  47  Am.  Dec.  216;  Wilcox 
y.  State,  94  Tenn.  106,  28  S.  W.  312;  Smith  y.  State,  66  Ark.  269,  18 
S.  W.  237;  Bovard  v.  State,  30  Miss.  600;  Ford  y.  State,  73  MiPs.  734, 
19  So.  666;  People  y.  Coffman,  24  Cal.  230;  State  y.  Geddis,  42  Iowa, 
264;  State  y.  Hockett,  70  Iowa,  442,  446,  30  N.  W.  742;  State  y. 
Stickley,  41  Iowa,  232;  State  y.  Danby,  1  Houst.  (Del.)  166;  Dejarnette 
y.  Com.,  76  Va.  867,  877;  State  y.  Maler,  36  W.  Va.  757,  15  S.  B.  991; 
State  y.  Hutlng,  21  Mo.  464;  U.  S.  y.  Ridgeway,  31  Fed.  144. 
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ing  and  reflection.  This  distinction  was  brought  out  with  ad- 
mirable clearness  by  Judge  Cox  in  his  charge  to  the  jury  in  the 
Guiteau  Case.  An  opinion,  he  said,  however  erroneous  or  ab- 
surd, formed  upon  reaso];iing  and  reflection,  or  examination  of 
evidence,  is  not  an  insane  delusion,  and  never  exempts  a  man  . 
from  responsibility  for  his  acts.  If  a  man,  from  mental  dis-  \ 
ease,  should  believe  that  God  had  appeared  to  him,  and  com- 
manded him  to  kill  his  child  as  a  sacrifice,  this  would  be  an 
insane  delusion,  and,  if  he  should  sacrifice  his  child  in  obedi- 
ence to  the  supposed  command  of  the  Almighty,  he  would  not 
be  responsible  for  the  homicide;  but  if  a  man,  by  reading  news- 
papers and  by  reasoning,  however  absurdly,  should  come  to  the 
conclusion  that  the  good  of  the  country  required  the  removal 
of  the  president,  and  should  assassinate  him,  he  would  be  guilty 
of  murder.*^* 

97.  Insane  Irresistible  Impulse. 

(a)   Ftew  That  It  is  no  Defense. — ^Whether  or  not  an  insane 

279  It  was  further  said  by  Judge  Cox  in  the  Oulteau  case:    "The  Im- 
portant thing  is  that  an  insane  delusion  is  never  the  result  of  reason- 
ing and  reflection.    It  is  not  generated  by  them,  and  it  cannot  be  dis- 
pelled by  them.    A  man  may  reason  himself,  and  be  reasoned  by  others, 
into  absurd  opinions,  and  may  be  persuaded  into  Impracticable  schemes 
and  vicious  resolutions,  but  he  cannot  be  reasoned  or  persuaded  into 
insanity  or  insane  delusions.      Whenever  convictions  are  founded  on 
evidence,  or  comparison  of  facts  and  opinions  and  arguments,  they  are 
not  Insane  delusions.    The  insane  delusion  does  not  relate  to  mere 
sentiments  or  theories  on  abstract  questions  in  law,  politics,  or  re- 
ligion.   All  these  are  subjects  of  opinions,  which  are  beliefs  foupded 
on   reasoning   and   reflection.    *    *    •    When   men   reason,    the   law 
requires  them  to  reason  correctly,  as  far  as  their  practical  duties  are 
concerned.    When  they  have  the  capacity  to  distinguish  between  right 
and  wrong,  they  are  bound  to  do  it.    Opinions,  properly  so  called,  i.  e., 
beliefs  resulting  from  reasoning,  reflection,  or  examination  of  evidence, 
afford  no  protection  against  the  penal  consequences  of  crime.    *    •    • 
A  man  may  reason  himself  into  a  conviction  of  the  expediency  and 
patriotic  character  of  political  assassination,  but  to  allow  him  to  find 
siielter  behind  tbat  belief,  as  an  insane  delusion,  would  be  monstrous." 
Guitean'a  Case,  10  Fed.  161.    And  see  State  v.  Lewis,  20  Nev.  333,  22 
Pac.  241. 
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irretistibte  imptilse  to  do  an  act  exempts  one  from  responsibil- 
ity, when  he  has  the  capacity  to  distinguish  between  right  and 
wrong,  and  does  know,  when  he  does  the  act,  that  it  is 
wrong,  is  a  question  npon  which  the  conrts  do  not  agree.  The 
English  oonrts,  since  the  McNaghten  Case,  and  many  of  the 
courts  in  this  conntry,  refuse  to  recognize  this  condition  of  the 
mind  as  a  ground  of  exemption,  but  limit  the  test  to  the  capacity 
to  distinguish  between  right  and  wrong  as  to  the  particular 
act.  Some  of  them,  even  in  the  face  of  medical  testimony  to 
the  contrary,  refuse  to  recognize  the  existence  of  such  a  mental 
condition  as  an  insane  irresistible  impulse  to  do  an  act  known 
to  be  wrong,  but  regard  it  as  mere  moral  perversion.  These 
courts  hold  that  the  only  test  of  responsibility  is  the  capacity  to 
know  that  the  act  is  wrong,  and  that  a  man  who  has  such 
capacity  is  fully  responsible,  no  matter  what  impulse  may 
have  driven  him  to  do  the  act.^®^ 

sso  McNaghten'B  Case,  10  Clark  ft  F.  200,  1  Car.  ft  K.  180,  8  Scott, 
N.  R.  595,  Beale's  Cas.  231,  MikeU's  Cas.  256;  Reg.  v.  Haynes,  1  Fost 
ft  F.  666,  Beale's  Cas.  234;  Reg.  ▼.  Stokes,  8  Car.  ft  K.  185;  People  v. 
Hoin,  62  Cal.  120,  45  Am.  Rep.  651;  People  v.  Hubert,  119  Cal.  216, 
61  Pac.  329;  People  v.  Owens,  128  Cal.  482,  56  Pac.  251;  State  v.  Law- 
rence, 57  Me.  574;  SUte  v.  Knight,  95  Me.  467,  50  Atl.  276,  55  L.  R.  A. 
373;  Spencer  y.  State,  69  Md.  28,  87,  18  Atl.  809;  State  v.  Scott,  41 
Minn.  365,  43  N.  W.  62;  Cunningham  y.  State,  66  Miss.  269,  31  Am.  Rep. 
3C0,  Mikell's  Cas.  806;  State  y.  Pagels,  92  Mo.  800,  817,  4  S.  W.  931; 
State  y.  Miller,  111  Mo.  542,  20  S.  W.  243;  State  y.  Soper,  148  Mo. 
217,  49  S.  W.  1007;  State  y.  Mowry,  87  Kan.  869,  15  Pac  282;  Hawe  y. 
State,  11  Neb.  537,  10  N.  W.  452,  38  Am.  Rep.  375;  State  y.  Lewis,  20 
Ney.  333,  22  Pac.  241  (collecting  the  cases  pro  and  con);  Genz  y. 
State,  59  N.  J.  Law,  488,  87  Atl.  69;  Mackin  y.  State,  59  N.  J.  Law, 
495,  36  Atl.  1040;  Flanagan  y.  People,  52  N.  Y.  467,  11  Am.  Rep.  731, 
Beale's  Cas.  241;  People  y.  Carpenter,  102  N.  Y.  238,  S  N.  B.  584,  38 
Hun,  490;  Freeman  y.  People,  4  Denio  (N.  Y.)  9,  47  Am.  Dec.  216; 
State  y.  Alexander,  30  S.  C.  74,  8  S.  B.  440,  14  Am.  St  Rep.  879;  SUte 
y.  Bundy,  24  S.  C.  439,  58  Am.  Rep.  263;  State  y.  Leyelle,  84  8.  C.  120, 
131,  13  S.  B.  819;  Wilcox  y.  SUte,  94  Tenn.  106,  28  S.  W.  312;  Cannon 
y.  SUte,  41  Tex.  Cr.  R.  467, 56  S.  W.  851;  Dayis  y.  SUte,  44  Fla.  82, 82  So. 
822;  SUte  y.  Harrison,  86  W.  Va.  729,  16  S.  B.  982,  MlkeU's  Cas.  263; 
Leache  y.  SUte»  22  Tex.  App.  279,  8  S.  W.  539,  68  Am.  Rep.  638;  Carter 
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(b)   Contrary  and  Mare  Reasonable  Ti#gw- — TT^lfl  poaiHon 

principles  of  law.  On  questions  Jike  this  the  conrts  must  keep 
pace  with  the  progress  of  thought  and  discovery  in  medical 
science.  They  cannot  blindly  and  obstinately  refuse  to  recog- 
nize 8  phase  of  insanity,  and  adhere  to  old  tests  of  responsibility, 
merely  because  such  a  state  of  mind  was  unknown  to  medical 
science  half  a  century  ago.  Experts  in  the  science  of  medicine, 
who  certainly  are  better  qualified  to  speak  on  the  subject  than  the 
judges^  virtually  agree  that  disease  of  the  mind,  as  distin- 
guished from  mere  moral  perversion,  may  irresistibly  impel  a 
man  to  the  commission  of  a  deed,  while  it  leaves  him  with 
sufficient  capacity  to  know  that  the  deed  is  both  morally  and 
legally  wrong.'  Thus,  they  say  that  a  man  may  be  afflicted  with  ^ 
Kleptomania,  or  an  insane  irresistible  impulse  to  steal,  with 
pyromania,  or  an  insane  irresistible  impulse  to  bum  buildings, 
etc,  or  with  homicidal  mania,  or  an  insane  irresistible  impulse 
to  kill.  If^as  a  fact,  such  a  condition  of  the  mind  can  ajid 
does  exist,  it  must  follow  that  a  man  who  commits  an  act  solely 
by  reason  of  it  is  not  responsible.  No  fault  can  be  imputed  to 
the  victim  of  such  a  disease.  The  act,  because  of  mental  dis- 
ease, is  involuntary,  and  no  principle  of  law  is  better  settled 
than  the  principle  that  a  man  is  not  to  be  punished  for 
his  involuntary   acts.     And    surely   he  should   not   be    pun- 

T.  State,  12  Tex.  600,  62  Am.  Dec.  539;  Williams  v.  State,  7  Tex.  App. 
163. 

In  New  York,  the  Penal  Code  exempts  a  man  on  the  ground  of  In- 
sanity only  where  "he  was  laboring  under  such  a  defect  of  reason  as 
either  (1)  not  to  know  the  nature  and  quality  of  the  act  he  was 
doing,  or  (2)  not  to  know  that  the  act  was  wrong."  Pen.  Code  N.  ^. 
S  21.    See    People  v.  Taylor,  138  N.  T.  398,  84  N.  B.  275. 

The  early  cases  In  Texas  (Looney  v.  State,  10  Tex.  App.  620,  38  Am. 
Rep.  646;  Harris  v.  State,  18  Tex.  App.  287),  holding  the  view  that 
kleptomania,  or  an  irresistible  impulse  to  steal  was  a  defense  to  a 
charge  of  theft,  have  been  overruled.  Hurst  v.  State,  40  Tex.  Cr.  R. 
378,  46  S.  W.  635,  50  S.  W.  719;  Cannon  v.  State,  41  Tex.  Cr.  R.  467, 
56  a  W.  361;  Lowe  v.  State,  44  Tex.  Cr.  R.  224,  70  S.  W.  206^ 
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ished  for  his  mental  disease.  The  only  ground  upon  which 
the  courts  can  refuse  to  recognize  an  exemption  from 
responsibility  in  such  cases  is  that  such  a  state  of  mind-  cannot 
result  from  mental  disease,  and  to  take  this  position  they  must 
disregard  the  line  between  the  respective  provinces  of  the 
court  and  the  jury.  Medical  experts  say  that  such  a  state  of 
mental  disease  does  exist.  Whether  it  did  exist  in  any  particu- 
lar case,  therefore,  is  a  question  of  fact  for  the  jury.  There  are 
well-considered  cases  in  which  this  view  of  the  question  has  been 
taken,  and  in  which  it  has  been  held  that  a  man  is  not  responsi- 
ble for  an  act  done  under  and  solely  by  reason^  of  an  insane 
and  irresistible  impulse,  though  he  may  have  known  that  it 
was  wrong;*®* 

S81  Parsons  ▼.  State,  81  Ala.  577.  2  So.  854,  60  Am.  Rep.  193,  Beale'e 
Cas.  242;  Wmiams  v.  State,  60  Ark.  511,  9  S.  W.  5;  Boiling  v.  State, 
54  Ark.  588,  16  S.  W.  658;  Qreen  v.  State,  64  Ark.  523,  43  S.  W.  978; 
State  y.  Johnson,  40  Conn.  136;  Flanagan  v.  State,  103  Ga.  619,  30  S. 
B.  550;  Dacey  v.  People,  116  111.  555,  6  N.  B.  165;  Stevens  v.  State. 
Ind.  485,  99  Am.  Dec.  634:  TirftrtiP>y  y,  State.  31  Ind.  492:  Plake  v. 
Stete,  i21  Ind.  433^23  JS(^.^  ^'t,!  i^  ^m  ^*  V^i?'4"°:'°*"*^  v.  Felter, 
21  iUviu,Hlf,  SGiItli  v.  Com.,  1  Duv.  (Ky.)  224;  Scott  v.  Com.,  4  Mete. 
(Ky.)  227,  83  Am.  Dec.  461;  Shannahan  v.  Com.,  8  Bush  (Ky.)  463,  8 
Am.  Rep.  465;  Com.  v.  Rogers,  7  Mete.  (Mass.)  500,  41  Am.  Dec.  458, 
Beale's  Cas.  235;  State  v.  Pike,  49  N;  H.  399,  6  Am.  Rep.  533;  State  v. 
Jones,  50  N.  H.  369,  9  Am.  Rep.  242,  Mikell's  Cas.  275;  Blackburn  ▼. 
State,  23  Ohio  St.  146,  165;  Com.  y.  Mosler,  4  Pa.  264,  Mikell's  Cas. 
260;  Coyle  v.  Com.,  100  Pa.  573,  45  Am.  Rep.  397;  Taylor  v.  (3om.,  109 
Pa.  262;  Com.  v.  Wireback,  190  Pa.  138,  42  Atl.  542;  State  v.  Windsor. 
5  Harr.  (Del.)  512;  State  v.  Reldell,  9  Houst.  (Del.)  470;  Dejarnette  v. 
Com.,  75  Va.  867,  877;  Butler  v.  State,  102  Wis.  364,  78  N.  W.  590; 
State  V.  Keerl,  29  Mont.  508,  75  Pac.  362,  101  Am.  St  Rep.  579. 

In  Com.  V.  Mosler,  4  Pa.  264,  it  was  said  by  Chief  Justice  Gibson: 
"There  may  be  an  unseen  ligament  pressing  on  the  mind,  drawing  it  to 
consequences  which  it  sees,  but  cannot  avoid,  and  placing  it  under 
coercion,  which,  while  its  results  are  clearly  perceived,  is  incapable 
Of  resistance.  The  doctrine  which  acknowledges  this  mania  is  dan- 
gerous in  its  relations,  and  can  be  recognized  t)nly  in  the  clearest 
cases.  It  ought  to  be  shown  to  have  been  habitual,  or  at  least  to  have 
evinced  itself  in  more  than  a  single  instance."  This  was  approved  in 
Coyle  V.  Com.,  100  Pa.  573,  45  Am.  Rep.  397. 

Compare  Scott  v.  Com-.,  4  Mete.   (Ky.)  227,  83  Am.  Dec.  461,  where 
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In  order  that  a  person  may  be  exempt  on  the  ground  of  ir- 
resistible impulse,  the  impulse  must  be  the  result  of  disease  of 

it  was  held  that  the  disease  need  not  have  manifested  itself  in  former 
acts  of  like  character. 

Leading  Case:  In  Parsons  y.  State,  81  Ala.  577,  2  So.  854,  60  Am. 
Rep.  193,  Beale's  Cas.  242,  the  leading  authorities  and  cases  on  In- 
sanity as  a  defense  were  exhaustively  reviewed,  and  it  was  held,  on 
reasoning  that  is  unanswerable,  that,  if  there  is  such  a  state  of  mind 
as  insane  irresistible  impulse,  it  must  constitute  an  exemption  from  re- 
■sponsibllity,  and  that  the  court  has  no  right  to  say  that  it  does  not 
exist,  but  must  leave  that  question  to  the  Jury.  It  was  said:  ''We 
think  that  the  inquiries  to  be  submitted  to  the  Jury,  in  every  criminal 
trial  where  the  defense  of  insanity  is  interposed  are  these: 

First:  Was  the  defendant,  at  the  time  of  the  commission  of  the 
alleged  crime,  as  a  matter  of  fact,  afBicted  with  a  disease  of  the 
mind,  so  as  to  be  either  idiotic  or  otherwise  insane? 

Second:  If  such  be  the  case,  did  he  know  right  from  wrong,  as 
applied  to  the  particular  act  in  question?  If  he  did  not  have  such 
knowledge,  he  is  not  legally  responsible. 

Third:  If  he  did  have  such  knowledge,  he  may  nevertheless  not  be 
legally  responsible  if  the  two  following  conditions  concur:  (1)  If,  by 
reason  of  the  duress  of  such  mental  disease,  he  had  so  far  lost  the 
power  to  choose  between  the  right  and  wrong,  and  to  avoid  doing  the 
act  in  question,  as  that  his  free  agency  was  at  the  time  destroyed; 
(2)  and  if,  at  the  same  time,  the  alleged  crime  was  so  connected  with 
such  mental  disease,  in  the  relation  of  cause  and  eftect,  as  to  have 
been  the  product  of  it  solely." 

This  doctrine  was  clearly  recognized  by  Lord  Denman  in  England 
l)efore  the  McNaghten  Cose,  referred  to  in  a  preceding  section.  In. 
Reg.  V.  Oxford,  9  Car.  ft  P.  625,  he  said,  referring  to  the  accused:  "If 
some  controlling  disease  was  in  truth  the  acting  power  within  him, 
which  he  could  not  resist,  then  he  will  not  be  responsible.". 

It  has  been  objected  that  it  is  difficult  to  apply  this  rule;  but,  as  was 
-said  by  Judge  Somroerville  in  Parsons  v.  State,  supra,  the  difficulty 
does  not  lie  in  the  rule,  but  is  inherent  in  the  subject  of  insanity  itself; 
and  the  same  objection  applies  to  the  "right  and  wrong  test,"  and  will 
apply  to  any  other  test. 

In  Hopps  V.  People,  31  111.  885,  83  Am.  Dec.  231,  the  supreme  court 
of  Illinois,  after  expressing  doubt  as  to  what  the  rule  or  tests  should 
be  in  cases  of  alleged  insanity  laid  down  this  rule:     "Whenever  it 
should  appear  from  the  evidence  that,  at  the  time  of  doing  the  act 
charged,  the  prisoner  was  not  of  sound  mind,  but  affected  with  in- 
sanity, and  such  affection  was  the  efficient  cause  of  the  act,  and  that  he 
would  not  have  done  the  act  but  for  that  affection,  he  ought  to  be 
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the  mind;^**  and  it  must  be  irresistible,  or,  in  other  words, 
the  disease  must  exist  "to  such  an  extent  as  to  subjugate  the 
intellect,  and  render  it  impossible  for  the  person  to  do  other- 
wise than  yield  thereto."*®'  The  act  must  have  been  the  prod- 
uct of  the  disease  solely.*®* 

« 
98.  Moral  and  Emotional  Ihsanity,  So  Called. 

Whenever  irresistible  impulse  is  relied  upon  as  a  defense, 
care  must  be  taken  to  distinguish  between  insane  irresistible 
impulse — that  is,  irresistible  impulse  resulting  from  disease 
of  the  mind — and  mere  moral  perversion  and  passion.  The 
expression  "moral  insanity"  is  often  used,  but,  strictly  speak- 
ing, it  is  not  insanity  at  all.  It  is  merely  a  perverted  or 
abnormal  condition  of  the  moral  system,  where  the  mind  is 
sound.  It  is  well  settled  that  there  is  no  exemption  from 
responsibility  merely  because  of  moral  insanity,  or  because  of 
ungovernable  passion,  sometimes  called  "emotional  insanity."*®*^ 

acquitted.  But  this  unsoundness  of  mind,  or  affection  of  Insanity, 
must  be  of  such  a  degree  as  to  create  an  uncontrollable  Impulse  to  do 
the  act  charged,  by  overriding  the  reason  and  Judgment,  and  obliter- 
ating the  sense  of  right  and  wrong  as  to  the  particular  act  done,  and 
depriving  the  accused  of  the  power  of  choosing  between  them."  And 
see  Dacey  v.  People,  116  111.  555,  6  N.  E.  165. 

Kleptomania,  or  an  irresistible  Impulse  to  steal,  has  been  held  a  de- 
fense to  a  charge  of  larceny  In  the  following  cases:  State  v.  McCul- 
lough,  114  Iowa,  532,  S7  N.  W.  503,  55  L.  R.  A.  378,  89  Am,  St.  Rep. 
382;  Com.  v.  Fritch,  9  Pa.  Co.  Ct  R.  164;  People  v.  Sprague,  2  Park. 
Cr.  R.  (N.*Y.)  43.    As  to  Texas  see  ante,  note  280. 

282  Boiling  V.  State,  54  Ark.  588,  16  S.  W.  658;  Parsons  v.  State,  81 
Ala.  577,  2  So.  854,  60  Am.  Rep.  193,  Beale's  Cas.  242,  and  other  cases 
cited  in  the  note  preceding;  and  post,  §  98. 

288  Taylor  v.  Com.,  109  Pa.  262.  And  see  Scott  v.  Com.,  4  Mete.  (Ky.) 
227,  83  Am.  Dec.  461;  Com.  v.  V^lreback,  190  Pa.  138,  42  Atl.  542. 

384  Parsons  v.  State,  81  Ala.  577,  2  So.  854,  60  Am.  Rep.  193,  Beale*s 
Cas.  242;  Green  v.  State,  64  Ark.  523,  43  S.  W.  973;  State  v.  Hockett^ 
70  Iowa,  442,  30  N.  W.  742;  State  v.  Stlckley,  41  Iowa,  232. 

286  Parsons  v.  State,  81  Ala.  577,  2  So.  864,  60  Am.  Rep.  193,  Beale'a 
Cas.  242;  Boswell  v.  State,  63  Ala.  307,  35  Am.  Rep.  20;  Boiling  v. 
State,  54  Ark.  588,  16  S.  W.  658;  WUliams  v.  State,  50  Ark.  511,  9  S. 
W.  5;  Smith  v.  State,  55  Ark.  259,  18  S.  W.  237;  People  v.  Kerrigan^ 


DRUNKBN  PBR80NS.  155 

99.  Periodieal  Insanity. 

A  man  may  be  periodically  insane, — ^that  is,  insane  at  times 

only,  with  lucid  intervals.    When  such  a  man  is  charged  with 

a  crime,  the  question  is,  what  was  his  mental  condition  at 

the  very  time  the  act  was  committed  ?    His  condition  then,  and 

not  before  or  afterwards,   determines    his    responsibility,*®* 

though,  of  course,  his  condition  before  and  afterwards  may  be 

considered  in  determining  his  condition  at  the  time^  and  may 

give  rise  to  presumptions. 

VTII.  Respoxribilitt  of  Dbitnken  Persons. 

100.  In  Gteneral. — ^Drunkenness  furnishes  no  ground  of  ex- 
emption from  responsibility  for  crime  except  in  the  following 
cases: 

1.  Where  it  was  involuntary,  and  so  excessive  as  to  tempo- 
rarily deprive  the  accused  of  his  reason. 

73  Cal.  222,  14  Pac.  849;  Choice  v.  State,  31  Ga.  424,  473,  Beale's  Gas. 
269;  Spann  v.  State,  47  Ga.  553;  Plake  v.  State,  121  Ind.  433,  23  N.  E. 
273,  16  Am.  St  Rep.  408;  Goodwin  v.  State,  96  Ind.  550;  Guetig  v. 
State,  66  Ind.  94,  32  Am.  Rep.  99;  State  v.  Mewherter,  46  Iowa,  88; 
State  V.  Stickler,  41  Iowa,  232;  State  v.  Felter,  25  Iowa,  67;  Spencer 
V.  State,  69  Md.  28,  37,  13  Atl.  809;  People  v.  Mortimer,  48  Mich.  37, 
11  N.  W.  776;  People  v.  Pinley,  38  Mich.  482;  People  v.  Foy,  138  N.  Y. 
664,  34  N.  E.  396;  State  v.  Murray,  11  Or.  413,  5  Pac.  55,  6  Or.  Law 
Mag.  255;  Taylor  v.  Com.,  109  Pa.  262;  Lynch  v.  Com.,  77  Pa.  205, 
213;  State  v.  Levelle,  34  S.  C.  120,  131,  13  S.  E.  319;  Leache  v.  State, 
22  Tex.  App.  279,  8  S.  W.  539,  58  Am.  Rep.  638;  Harrison  v.  State,  44 
Tex.  Cr.    R.  164,  69  S.  W.  500. 

Construing  the  language  of  the  court  literally,  moral  insanity  seems 
to  have  been  regarded  as  a  defense  in  Scott  v.  Com.,  4  Mete.  (Ky.) 
227,  83  Am.  Dec.  461,  but  there  can  be  little  doubt  that  the  court 
meant  insane  irresistible  impulse. 

In  a  Connecticut  case  it  was  said  that  moral  insanity  may  reduce  a 
homicide  from  murder  in  the  first  degree  to  murder  in  the  second  de- 
gre&  Andersen  v.  State,  43  Conn.  514,  21  Am.  Rep.  669.  But  see  U.  S. 
V.  Lee,  4  Mackey  (D.  C.)  489,  54  Am.  Rep.  293. 

2M IJ.  S.  V.  Sickles,  2  Hayw.  ft  H.  319,  Fed.  Cas.  No.  16,287a;  Guiteau's 
Case,  10  Fed.  161;  Freeman  v.  People,  4  Denio  (N.  Y.)  9»  47  Am.  Dec. 
216;  State  v.  Spencer,  21  N.  J.  Law,  196;  Com.  v.  Winnemore,  1  Brewst. 
(Pa.)  366;  People  v.  Barber,  115  N.  Y.  475,  22  N.  E.  182. 
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2.  Where  the  act  was  done  while  Bnffertkiff  from  settled 
insanity  or  delirium  tremens. 

5.  Where  it  negatives  the  commission  of  the  act  by  the 

accused. 
4.  Where  it  negatives  the  existence  of  a  spedflc  intent,  or 
of  a  knowledge  of  facts,  which  is  an  essential  element 
of  the  crime  charged. 

6.  In  prosecutions  for  murder,  evidence  that  the  accused 

was  drunk  is  immaterial,  except  for  the  following  pur- 
poses: 

(a)  By  the  weight  of  authority,  it  may  be  considered 

in  determining  whether  he  acted  under  provo- 
cation and  not  from  malice,  if  there  was  prov- 
ocation, but  not  otherwise. 

(b)  And  by  the  weight  of  authority,  it  may  be  con- 

sidered for  the  purpose  of  determining  wheth- 
er he  was  capable  of  the  premeditation  and 
deliberation,  or  the  specific  intent  to  kill,  nec- 
essary to  constitute  murder  in  the  first  degree. 

101.  Voluntary  Drunkenness. 

(a)  In  Oeneral. — No  rule  of  law  is  more  firmly  established, 
and  few  have  been  more  frequently  applied,  than  the  rule  that 
voluntary  drunkenness  does  not  exempt  a  man  from  criminal 
responsibility  for  his  acts.  A  drunken  man  is  as  fully  respon- 
sible for.  his  acts  as  a  sober  man,  though  he  may  have  been 
so  drunk  as  to  be  temporarily  deprived  of  his  reason  and  ren- 
dered incapable  of  knowing  what  he  was  doing,  unless  the  fact 
of  drunkenness  negatives  the  existence  of  a  specific  intent  or 
knowledge,  which  is  an  essential  ingredient  of  the  particular 
offense  charged,  or  unless  the  accused  was  suffering  from  dc- 
lirium  tremens,  or  settled  insanity  resulting  from  previous 
habits  of  intemperance.  "This  vice,''  said  Sir  Matthew  Hale, 
"doth  deprive  a  man  of  his  reason,  and  puts  many  men  into 
a  perfect  but  temporary  frenzy;  but  by  the  laws  of  England 


DRUNKfiN  PERSONS.  1S7 

snch  a  person  shall  have  no  privileges  by  his  voluntary  con- 
tracted madness,  but  shall  have  the  same  judgment  as  if  he  were 
in  his  right  senses."^®^ 

^7  1  Hale,  P.  C.  32.  And  see  1  Inst.  247;  3  Inst  46;  4  Bl.  Comm. 
25,  26;  Beverley's  Case,  4  Coke,  12&a,  Mikell's  Cas.  311;  Pearson's  Case, 
2  Lewin,  C.  C.  144,  Beale's  Cas.  261;  Burrow's  Case,  1  Lewin,  C.  C.  75; 
Choice  V.  State,  31  Ga.  424,  472,  Beale's  Qas.  269;  People  v.  Rogers,  18 
N.  Y.  9,  72  Am.  Dec.  484,  Beale's  Cas.  264. 

The  doctrine  is  applied  in  the  following  cases:  IT.  S.  v.  McQlue,  1 
Curt  1,  Fed.  Cas.  No.  15,679;  U.  S.  v.  Drew,  5  Mason,  28,  Fed.  Ci^. 
No.  14,993;  Beasley  v.  State,  50  Ala.  149,  20  Am.  Rep.  292;  Chrisman  v. 
State,  54  Ark.  283,  15  S.  W.  889,  26  Am.  St  Rep.  44;  People  v. 
Ferris,  55  Cal.  588;  Gamer  v.  State,  28  Fla.  113,  9  So.  836,  29  Am. 
St  Rep.  232;  Beck  v.  State,  76  Ga.  452,  470;  Rafferty  v.  People, 
66  111.  118;  Upstone  v.  People,  109  111.  169;  Goodwin  v.  State,  96  Ind. 
550;  Shannahan  v.  Com.,  8  Bush  (Ky.)  463,  8  Am.  Rep.  465;  State 
▼.  Kraemer,  49  La.  Ann.  766^  22  So.  254;  Com.  v.  Hawkins,  3  Gray 
(Mass.)  463;  Com.  v.  Malone,  114  Mass.  295;  People  v.  Garbutt  17 
Mich.  9.  97  Am.  Dec.  162;  Roberts  v.  People,  19  Mich.  401;  State  v. 
Welch,  21  Minn.  22;  Warner  v.  State,  56  N.  J.  Law,  686,  29  Atl.  505, 
44  Am.  St  Rep.  415;  Flanigan  v.  People,  86  N.  T.  554,  40  Am.  Rep. 
556,  Mikell's  Cas.  316;  State  v.  John,  8  Ired.  (N.  C.)  830,  49  Am.  Dec. 
396;  State  v.  Bundy,  24  S.  C.  439,  58  Am.  Rep.  263;  Evers  v.  State,  31 
Tex.  Cr.  R.  318,  20  S.  W.  744,  37  Am.  St  Rep.  811;  Carter  v.  State,  12 
Tex.  500,  62  Am.  Dec.  539;  State  v.  Tatro,  50  Vt  483;  Boswell  v.  Com., 
20  Grat  (Va.)  860;  Willis  v.  Com.,  32  Grat  (Va.)  929;  SUte  v.  Robin- 
son, 20  W.  Va.  713,  43  Am.  Rep.  799;  State  v.  Shores,  31  W.  Va.  491, 
7  S.  E.  413,  13  Am.  St  Rep.  875. 

"If  a  man  chooses  to  get  drunk,"  said  Baron  Alderson,  "it  Is  hli 
own  voluntary  act  It  is  very  different  from  madness,  which  is  not 
caused  by  any  act  of  the  person.  That  voluntary  species  of  madness 
which  it  is  In  a  party's  power  to  abstain  from,  he  must  answer  for." 
Rex  V.  Meakin;  7  Car.  ft  P.  297. 

"Such  a  principle  is  absolutely  essential  to  the  protection  of  life  and 
property.  In  the  forum  of  conscience,  there  is  no  doubt  considerable 
difference  between  a  murder  deliberately  planned  and  executed  by  a 
person  of  unclouded  intellect,  and  the  reckless  taking  of  life  by  one 
infuriated  by  Intoxication;  but  human  laws  are  based  upon  con- 
siderations of  policy,  and  look  rather  to  the  maintenance  of  personal 
security  and  social  order  than  to  an  accurate  discrimination  as  to  the 
moral  qualities  of  Individual  conduct.  But  there  is,  in  truth,  no  in- 
justice in  holding  a  person  responsible  for  his  acts  committed  in  a 
state  of  voluntary  intoxication.    It  is  a  duty  which  every  one  owes 
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(6)  Does  not  Aggravate  Offense. — ^Lprd  Coke  said  that 
drunkenness,  instead  of  exempting  a  man  from  criminal  respon- 
sibility, aggravates  the  ofifense,^^®  but  this  is  not  the  law,*®* 

102.  Use  of  Morphine  and  Cocaine. 

It  would  seem  clear  that  if  a  person  voluntarily  uses  mor- 
phine and  cocaine,  not  as  a  medicine,  but  for  the  same  reason 
for  which  one  uses  intoxicating  liquors  to  excess,  and  thereby 
puts  himself  in  such  a  condition  as  to  be  unable  to  reason  or  to 
distinguish  between  right  and  wrong,  he  should  occupy  precise- 
ly the  same  position  as  one  who  voluntarily  becomes  drunk  by 
the  use  of  intoxicating  liquors.  There  seems  to  be  no  good 
reason  for  making  any  distinction.  It  has  been  held,  however, 
in  a  late  Texas  case,  that  the  rule  is  not  the  same,  and  that  a 
person  who  is  in  such  a  condition  by  reason  of  the  recent  and 
voluntary  use  of  morphine  and  cocaine,  even  in  conjunction 
with  the  use  of  intoxicating  liquors,  is  not  responsible.*®^ 

103.  Drunkenness  of  Insane  Person. 

If  a  person  is  insane  to  such  an  extent  as  to  be  irresponsible, 

to  his  fellow  men  and  to  society,  to  say  nothing  of  more  solemn 
obligations,  to  preserve,  so  far  as  it  lies  In  his  own  power,  the  in- 
estimable gift  of  reason.  If  it  is  perverted  or  destroyed  by  fixed  dis- 
ease, though  brought  on  by  his  own  vices,  the  law  holds  him  not  ac- 
countable. But  if,  by  voluntary  act,  he  temporarily  casts  oft  the  re- 
straints of  reason  and  conscience,  no  wrong  is  done  him  if  he  is 
considered  answerable  for  any  injury  which,  in  that  state,  he  may  do 
to  others  or  to  society."  Per  Denio,  J.,  in  People  v.  Rogers,  18  N. 
T.  9,  72  Am.  Dec.  484,  Beale's  Cas.  264. 

389  3  Inst.  46;  Beverley's  Case,  4  Coke,  125a,  Mikell's  Cas.  311. 

s«9McIntyre  v.  People,  38  111.  514. 

200  Edwards  v.  State,  38  Tex.  Cr.  R.  386,  43  S.  W.  112.  In  thla 
case,  the  charge  was  assault  with  intent  to  murder,  and  the  decision 
may  be  sustained  because  of  the  rule  that  voluntary  drunkenness, 
even  from  Intoxicating  liquors,  may  be  shown  to  negative  the  existence 
of  a  necessary  specific  intent.  §  107.  The  court,  however,  clearly  held, 
contrary  to  reason,  it  seems,  that  temporary  insanity  from  the  volun- 
tary use  of  cocaine  and  morphine  is  not  subject  to  the  same  rules  as 
temporary  insanity  from  the  voluntary  use  of  intoxicating  liquors. 
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under  the  rules  governing  the  criminal  responsibility  of  insane 
persons,'^^  the  fact  that  he  is  also  voluntarily  drunk  at  the  time 
he  commits  an  act  does  not  render  him  responsible. 

'^It  is  as  possible  for  an  insane  man  to  get  drunk  as  a  sane 
man.  The  addition  of  drunkenness  to  insanity  does  not  with- 
draw from  such  person  the  protection  due  to  insanity,  but, 
where  a  person  commits  homicide  during  drunkenness,  reliance 
must  be  placed  upon  the  original  insanity  itself,  and  not  upon 
the  subsequent  drunkenness."^* 

104.  Involuntary  Dmnkenness. 

The  rule  that  drunkenness  is  no  defense  does  not  apply  in 
the  case  of  involuntary  drunkenness,  as  where  a  man  is  intoxi- 
cated by  liquor  which  he  has  been  compelled  to  drink  against 
his  -will,  or  which  has  been  prescribed  by  a  physician.^' 
Drunkenness  is  not  to  be  regarded  as  involuntary,  within  this 
exception,  however,  merely  because  it  is  the  result  of  an  inor- 

»i  Ante,  S  93  et  seq. 

sM  State  V.  Kraemer,  49  La.  Ann.  766,  774,  22  So.  254;  Choice  v. 
State,  31  Ga.  424,  472,  Beale's  Cas.  269;  TerrlU  v.  SUte,  74  Wis.  278, 
42  N.  W.  243;  People  v.  Cummins,  47  Mich.  384,  11  N.  W.  184,  186. 
And  see  Bdwards  v.  State,  88  Tex.  Cr.  R.  386,  43  S.  W.  112. 

In  a  late  Louisiana  case  It  was  held  that,  when  a  charge  of  murder 
la  defended  on  the  ground  that  the  accused  was  laboring  under  de- 
lirium tremens  at  the  time  of  the  commitment  of  the  act,  and  that 
he  was  therefore  unable  to  know,  realize,  or  appreciate  what  he  was 
doing,  the  delirium  tremens  must  be  shown  to  have  antedated  the  lit 
of  drunkenness  during  which  the  act  was  committed.  The  court 
said:  "In  other  words,  if  a  person,  being  in  possession  of  his  mental 
faculties,  Toluntarlly  gets  into  a  fit  of  drunkenness,  and  during  such 
dmnkenness  commits  a  homicide  under  a  diseased  mental  condition, 
occasioned  by  the  same,  he  cannot  set  up  such  diseased  mental  con- 
dition as  an  excuse  for  his  act;  that,  in  order  that  a  man  should  stand 
excused  for  a  homicide  committed  during  drunkenness,  and  while  in 
a  diseased  mental  condition,  the  diseased  mental  condition  which  ex- 
cuses the  homicide  should  be  able  to  be  successfully  urged  as  an  ex- 
cuse for  the  act  of  getting  drunk."  State  v.  Kraemer,  49  La.  Ann. 
766,  22  So.  254. 

s»al  Hale.  P.  C.  82;  Pearson's  Case,  2  Lewin,  C.  C.  144,  Beale's  Cas. 
261.    And  see  People  t.  Robinson,  2  Park.  Cr.  R.  (N.  T.)  235. 
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dinate  and  irresistible  appetite  for  drink,  overcoming  the  will 
and  amounting  to  a  disease.***  Xor,  it  seems,  is  there  any 
exemption  from  responsibility  merely  because  a  man,  by  rea- 
son of  previous  injury  to  his  head  or  brain,  or  other  constitu- 
tional infirmity,  is  more  liable  to  be  maddened  by  liquor  than 
another  man.*®' 

106.  Settled  Insanity  or  Delirium  Tremens. 

The  general  rule  that  voluntary  drunkenness  is  no  defense 
does  not  apply  in  the  case  of  settled  insanity,  or  delirium  tre- 
mens, resulting  from  previous  habits  of  intemperance,  for  such 
a  condition  is  the  remote,  and  not  the  immediate,  cause  of  the 
voluntary  drinking,  and  the  law  does  not  ordinarily  regard 
remote  causes.*®*  Such  insanity  will  exempt  one  from  respon- 
sibility under  the  same  circumstances,  but  only  under  the  same 
circumstances,  that  insanity  from  any  other  cause  would  ex- 
empt him.*®'' 

s9«Flanlgan  v.  People,  86  N.  T.  554,  40  Am.  Rep.  556;  Choice  ▼. 
SUte,  31  Ga.  424,  472,  Beale'a  Cas.  269. 

S95  Choice  y.  State,  supra. 

It  Is  Bald  by  Wharton  that  drunkenness  Is  not  to  be  regarded  as 
voluntary  when  It  Is  the  result  of  moderate  and  customary  Indulgence, 
and  is  caused  by  some  temporary  disease  or  debility,  or  unsuspected 
susceptibility.  1  Whart.  Crlm.  Law  (10th  Ed.)  S  55,  citing  Roberts 
y.  People,  19  Mich.  401,  and  Rogers  y.  State,  88  Ind.  543.  See  McCook 
V.  State,  91  Ga.  740,  17  S.  B.  1019. 

ato«Per  Mr.  Justice  Story,  In  U.  S.  y.  Drew,  6  Mason,  ^8,  Fed.  Cas. 
No.  14,993. 

The  insane  condition  must  be  the  remote  and  not  the  immediate 
effect  of  intoxication.  That  defendant  had  from  the  length  of  his 
debauch  become  "crazy  druhk"  is  no  defense.  State  y.  Haab,  105  La. 
230,  29  So.  725,  Mikell's  Cas.  320. 

J«»T  1  Hale,  P.  C.  32;  Reg.  y.  Davis,  14  Cox,  C.  C.  563,  Beale's  Cas. 
262;  a.  S.  y.  Drew,  5  Mason,  28,  Fed.  Cas.  No.  14,993;  People  y.  Rog- 
ers, 18  N.  T.  9,  72  Am.  Dec.  484,  Beale's  Cas.  264;  and  see  U.  S.  y.  Mc- 
Glue,  1  Curt.  1,  Fed.  Cas.  No.  15,679;  Beasley  v.  State,  50  Ala.  149,  2 
Am.  Rep.  292;  tJpstone  v.  People,  109  111.  169;  Wagner  y.  State,  116 
Ind.  181,  18  N.  E.  833;  Erwln  y.  State,  10  Tex.  App.  700;  Carter  y. 
State,  12  Tex.  500,  62  Am.  Dec.  539;  Evers  y.  State,  31  Tex.  Cr.  R. 
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106.  Dnmkeimess  may  Negative  Conuttbttion  of  the  Act. 

The.  fact  that  the  aceufied  was  drank  at  or  about  the  time  the 
deed  with  which  he  is  charged  was  committed  may  always  bo 
proven  if  it  tends  to  show  that  he  could  not  have  committed  the 
deed,  the  evidence 'being  admitted  in  such  case,  not  to  exempt 
him  from  responsibility  for  an  act  done  by  him,  but  to  show 
that  some  other  person,  and  not  he,  must  have  committed  it.'^^ 

107.  Dmni^imess  may  Negative  Speciflc  Intent  or  Knowledge. 

(a)  Specific  Intent. — ^Proof  of  drunkenness,  though  volun* 
tazy,  is  also  admissible,  and  may  constitute  a  defense,  when  the 
accused  is  charged  with  an  offense  of  which  some  specific  in- 
tent is  an  essential  element.  As  the  offense  cannot  be  commit- 
ted without  such  an  intent,  if  the  fact  of  drunkenness  nega- 
tives its  existence,  as  where  it  appears  that  the  accused  was  so 
drunk  that  he  could  not  have  entertained  such  an  intent,  it 
neeessarily  constitutes  a  complete  defense.^^ 

There  is  some  conflict  in  the  decisions,  but  by  the  weight  of 
authority  this  principle  admits  proof  of  drunkenness  in  pros^ 

818,  20  8.  W.  744,  87  Am.  St  Rep.  8tl;  People  v.  Robinson,  2  Park. 
Cr.  R.  (N.  Y.)  286;  Boswell  v.  Com.,  20  Orat.  (Va.)  860;  SUte  v.  Rob- 
inson, 20  W.  Va.  718,  48  Am.  Rep.  799;  TerrlU  v.  State,  74  Wis.  278, 
48  N.  W.  248;  French  v.  State,  98  Wis.  826,  67  N.  W.  706;  SUte  y.  Hand, 
2  Hard.  (Del.)  149,  1  Manr.  646,  41  AU.  192;  SUte  v.  Harrlgan,  9 
Honst.  (Del.)  869,  81  Atl.  1062. 

sMTbna,  drunkenness  vxaj  be  shown  when  It  tends  to  proye  an 
alibi,  as  where  It  Is  shown  that  the  accused,  shortly  before  the  time 
the  act  was  done,  was  at  another  place,  and  In  such  a  sUte  of  drunk- 
enness that  he  could  not  haye  been  at  the  place  where  the  act  was 
done.    Ingalls  y.  SUte,  48  Wis.  647,  4  N.  W.  786. 

zMSteph.  Dig.  Crlm.  Law,  art.  29;  Reg.  y.  Doody,  6  Cox,  C.  C.  463, 
Beale's  C^.  261;  People  y.  Walker,  38  Mich.  166,  Beale's  Cas.  271;  Rob- 
erts y.  People,  19  Mich.  401,  416;  Loza  y.  State,  1  Tex.  App.  488,  28 
Am.  Rep.  416;  Cllne  y.  State,  43  Ohio  St.  332,  1  N.  E.  22;  SUte  y. 
Gary^,  11  Minn.  164;  People  y.  Ferris,  66  Cal.  688;  Garner  y.  SUte, 
28  FTa.  113,  9  So.  836,  29  Am.  St  Rep.  232;  Chrlsman  y.  SUte,  64  Ark. 
282,  15  S.  W.  889,  26  Am.  St  Rep.  44;  People  v.  Robinson,  2  Park.  Cr. 
R  (N.  Y.)  235;  Hilly.  SUte,  42  Neb.  508,  60  N.  W.  916;  Head  y.  SUte, 
43  Xeb.  80,  61  N.  W.  494. 

C.  A  M.  Crimes— It 
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cutions  for  assault  with  intent  to  kill,  to  wound,  to  rape,  or  to 
rob,  in  which  it  is  necessary  to  prove  the  specific  intent  to  kill, 
to  wound,  to  rape,  or  to  rob;'^^  and  in  prosecutions  for  burg- 
lary, wherein  a  specific  intent  to  commit  a  felony  must  be 
shown  f^^  for  larceny  or  robbery,  wherein  to  intent  to  steal, — 
the  ammus  furandi, — ^must  be  shown  ;'^*  for  an  attempt  to  com- 
mit a  crime,  wherein  it  must  be  shown  that  there  was  the  spe- 
cific intent  to  commit  the  particular  crime  charged  to  have 
been  attempted;'®*  for  conspiracy;"®'*  for  perjury;'®*  for  bri- 
bery;'®' or  for  forgery.'®' 

(6)  Kvowledge, — On  the  same  principle,  proof  of  volun- 
tary drunkenness  may  be  shown  to  negative  ihe  existence  of  a 
knowledge  of  particular  facts,   when  such  knowledge   is  an 

«oo  Roberts  v.  People,  19  Mich.  401,  416;  Crosby  v.  People,  137  111. 
325,  27  N.  E.  49;  CUue  v.  State,  43  Ohio  St.  832,  1  N.  E.  22;  State  v. 
Oarvey,  11  Minn.  164;  Reagan  v.  State,  28  Tex.  App.  227,  12  S.  W. 
601,  19  Am.  St  Rep.  883;  Whitten  v.  State,  115  Ala.  72,  22  So.  488, 
Mikell'B  Cas.  326;  Chrisman  v.  State,  54  Ark.  283,  15  S.  W.  889,  26  Am. 
St  Rep.  44;  Booher  v.  Rfatfl  iKfi  jnti  A^z  fin  n.  E.  156;  Head  t. 
State,  43  Neb.  30,  61  N.  W.  494;  State  t.  Grear,  28  Minn.  426,  10  N. 
W.  472. 

301  State  v.  Bell,  29  Iowa,  316;  Schwabacher  y.  People,  165  111.  618, 
46  N.  E.  809.  Contra,  SUte  y.  Shores,  31  W.  Va.  491,  7  S.  E.  413,  13 
Am.  St.  Rep.  875,  886. 

802  People  y.  Walker,  38  Mich.  156,  Beale*s  Cas.  271;  Chatham  t. 
State,  92  Ala.  47,  9  So.  607;  Wood  y.  State,  34  Ark.  341,  36  Am.  Rep.  13; 
State  y.  Schingen,  20  Wis.  74,  78;  Loza  y.  State,  1  Tex.  App.  488,  28 
Am.  Rep.  416;  Bartholomew  y.  People,  104  111.  601;  Keeton  y.  Com.,  92 
Ky.  522,  18  S.  W.  359;  State  y.  Koerner,  8  N.  D.  292,  78  N.  W.  981. 
Contra,  Dawson  y.  State,  16  Ind.  428,  79  Am.  Dec.  439. 

SOS  Reg.  y.  Doody,  6  Cox,  C.  C.  463,  Beale's  Cas.  261  (where  the  charge 
was  attempt  to  commit  suicide) ;  Reagan  y.  State,  28  Tex.  App.  227, 
\2  S.  W.  601,  19  Am.  St  Rep.  833  (where  the  charge  was  attempt  to 
rape). 

sosa  Booher  y.  State,  156  lud.  435,  60  N.  E.  156. 

«04Lytle  y.  State,  31  Ohio  St  196;  Lyle  y.  State,  31  Tex.  Cr.  R. 
103.  19  S.  W.  903.  Compare  People  v.  Willey,  2  Park.  Cr,  R.  (N.  Y.) 
19  and  Schaller  y.  State,  14  Mo.  502. 

SOB  White  V.  State,  103  Ala.  72,  16  So.  63. 

too  People  y.  Blake,  65  Cal.  275.  4  Pac.  1. 
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essential  element  of  the  offense  ehargedy  as  in  prosecntions  for 
passing  counterfeit  money  or  uttering  a  forged  instrument,  in 
which  it  is  necessary  to  allege  and  prove  that  the  accused  knew 
that  the  money  was  counterfeit  or  the  instrument  forged.*®^ 
The  same  would  seem  to  be  true  of  a  prosecution  for  illegally 
voting  at  an  election.'®* 

(c)  Degree  of  Drunkenness. — ^Voluntary  drunkenness  is  no 
defense,  even  when  a  specific  intent  or  a  guilty  knowledge  is 
an  essential  element  of  the  crime  charged,  unless  the  accused 
was  so  dnmk  as  to  be  mentally  incapable  of  entertaining  the 
requisite  intent,  or  of  possessing  the  requisite  knowledge.  It  is 
only  material  when  it  negatives  the  existence  of  such  intent  or 
knowledge.*^ 

108.  Homicide  Oases. 

(a)  Murder  at  Common  Law. — The  application  of  the  prin- 
ciples stated  above  to  homicide  cases  is  of  so  much  importance 
as  to  require  special  mention.  As  will  be  shown  in  a  subsequent 
chapter,  to  constitute  murder  at  common  law  it  is  not  necessary 
that  there  shall  be  a  specific  intent  to  kill,  but  it  is.  sufficient 
to  show  malice  generally,  or  implied  malice,  as  by  showing  the 

tor  pigman  v.  State,  14  Ohio.  555,  45  Am.  Dec.  558;  U.  S.  v.  Houden- 
bush,  Baldw.  514,  Fed.  Cas.  No.  16,198. 

tM  People  V.  Harris,  29  Cal.  678.  But  see  State  v.  Welch,  21  Minn. 
22,  where  It  was  held  that  drunkenness  could  not  be  shown  on  a 
prosecution  for  megaUy  voting  twice  at  an  election.  See,  to  the 
flame  effect,  McCook  v.  State,  91  Qa.  740,  17  S.  B.  1019. 

•09  XT.  S.  V.  Roudenbush,  Baldw.  514,  Fed.  Cas.  No.  16,198.  In  this 
dse  it  was  said  by  Judge  Baldwin:  "If  the  mind  still  acts, — if  its 
reasoning  and  discriminating  faculty  remains, — a  state  of  partial  in- 
toxication affords  no  ground  of  a  favorable  presumption  in  favor  of  an 
1u>ne8t  or  Innocent  intention,  in  cases  where  a  dishonest  and  criminal 
intention  would  be  fairly  inferred  from  the  commission  of  the  same  act 
vhen  sober.  The  simple  question  is,  did  he  know  what  he  was  about?" 
Bee,  also,  Reagan  v.  State,  28  Tex.  App.  227,  12  S.  W.  601,  19  Am.  St 
Bep.  833;  Warner  v.  State,  56  N.  J.  Law,  686,  29  Atl.  505,  44  Am.  St. 

£ep.  415. 
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deliberate  use  of  a  deadly  weapon  without  justification  or  ex- 
euse.^^^  It  is  well  settled,  therefore,  that,  on  a  prosecution  for 
murder  at  common  law,  voluntary  drunkenness,  however  exces- 
sive, is  no  defense.  It  neither  excuses  nor  mitigates  the  of- 
f^ise.^^* 

(6)  Statutory  Degrees  of  Murder  (1)  First  Degree. — In 
many  states,  however,  murder  is  by  statute  divided  into  de- 
grees, and  an  actual  intent  to  kill,  or  some  deliberation  and  pre- 
meditation, is  made  necessary  to  constitute  murder  in  the  first 
degree,  but  not  to  constitute  murder  in  the  second  degree.'^* 
In  these  jurisdictions,  by  the  decided  weight  of  authority, 
drunkenness  may  be  shown  to  negative  the  existence  of  such  a 
state  of  mind,  and  se  to  show  that  a  homicide  was  not  murder 
in  the  first  degree.^^* 


wo  Post,  f  244. 

»ii  U.  S.  V.  McGlue,  1  Curt  1,  Fed.  Cas.  No.  J5,679;  People  v.  Rog- 
ers, 18  N.  T.  9,  72  Am.  Dec.  484,  Beale's  Cas.  264;  Flanigan  v.  People, 
86  N.  T.  664,  .40  Am.  Rep.  666;  Choice  ▼.  State,  81  Ga.  424,  472,  Beale'B 
Cas.  269;  St^te  v.  John,  8  Ired.  (N.  C.)  880^  49  A».  Dm.  896;  People  v. 
Garbutt»  17  Mich.  9,  97  Am.  Dec.  162;  Btatq  y.  Kr^emer,  49  La.  Ann. 
766,  22  So.  264;  Willis  v.  Com.,  32  Orat.  (Va.)  929;  State  v.  Robinson^ 
20  W.  Va.  713,  48  Am.  Rep.  799;  Shannahan  y.  Com.,  8  Bush  (Ky.) 
463,  8  Am.  Rep.  466;  Beasley  y.  State,  60  Ala.  149,  20  Am.  Rep.  292; 
State  y.  Bundy,  24  S.  C.  439,  68  Am.  Rep.  262;  State  y.  Tatro,  60  Vt. 
488;  Carter  y.  State,  12  Tex.  600,  62  Am.  Dec.  689;  Upstone  y.  People^ 
109  111.  169. 

The  case  of  Oolliher  y.  Com.,  2  Duy.  (Ky.)  163,  87  Am.  Dec.  493, 
seems  to  be  opposed  to  this  well-settled  doctrine. 

S13  Post,  S  261  et  seq. 

•18  In  some  states,  this  doctrine  Is  not  recognized.  People  y.  Rog- 
ers, 18  N.  Y.  9,  72  Am.  Dec.  484,  Beale's  Cas.  264;  Flanigan  y.  People, 
86  N.  T.  664,  40  Am.  Rep.  666;  State  y.  Tatro,  60  Vt  483. 

The  doctrine,  howeyer,  is  a  sound  one,  and  has  been  recognized  by 
the  supreme  court  of  the  United  States,  and  by  most  of  the  state  courts* 
Hopt  y.  People,  104  U.  S.  631;  Tucker  y.  U.  S.,  151  U.  S.  164;  Boswell 
y.  Com.,  20  Grat.  (Va.)  860;  Willis  y.  Com.,  32  Grat.  (Va.)  929;  Gar- 
ner y.  State,  28  Fla.  113,  9  So.  836,  29  Am.  St.  Rep.  232;  Com.  y. 
Dorsey,  108  Mass.  412;  Shannahan  y.  Com.,  8  Bush  (Ky.)  463,  8  Am. 
Rep.  466;  Pirtle  y.  State,  9  Humph.  (Tenn.)  663;  Lancaster  y.  State» 
2  Lea   (Tenn.)   676;   Jones  y.  Com.,  76  Pa.  403;  Keenan  y.  Com.,  44 
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The  fact  of  dninkenness  will  fiot  mitigate  the  offense,  if  it 
was  in  fact  committed  willfully,  deliberately,  and  premedi- 
tatedly,  but  it  may  be  proved,  and  is  entitled  to  weight  in  so 
far  only  as  it  tends  to  show  that  the  accused  was  not  in  such  a 
state  of  mind  as  to  be  capable  of  acting  with  that  deliberation 
and  premeditation  that  is  required  by  the  statutes  to  constitute 
murder  in  the  first  degree.*** 

(S)  Second  Degree. — ^Neither  an  actual  intent  to  kill  nor 
premeditation  is  necessary  under  the  statutes  to  constitute 
murder  in  the  second  degree,  but  general  or  implied  malice  is 
sufficient,  as  in  the  case  of  murder  at  common  law."*'  Drunk- 
enness, therefore,  is  no  defense  on  a  charge  of  this  degree  of 
murder.^** 

(5)  Intent  Conceived  Before  Becoming  Drunk. — ^Even  in  a 
prosecution  for  murder  in  the  first  degree,  the  fact  that  the 
accused  was  drunk  when  he  committed*  the  deed  is  immaterial, 
if  ho  had  determined  to  commit  it  before  becoming  drunk.'*^ 

Pa.  65,  84  Am.  Dec.  414,  MUceH's  Cas.  S12;  State  t.  Robinson,  20  W. 
Va.  713,  43  Am.  Rep.  799;  People  t.  Belencia,  21  Cal.  544;  People  v. 
Williams,  43  Cal.  344;  State  t.  Johnson,  40  Conn.  136,  Beale's  Cas. 
270;  State  v.  Johnson,  41  Conn.  584;  State  v.  Trlvas,  32  La.  Ann.  1086, 
S6  Am.  Rep.  293;  Schlencker  y.  State,  9  Neb.  241,  1  N.  W.  857;  Wilson 
T.  State,  60  N.  J.  Law,  171,  37  Atl.  954,  38  Atl.  428;  People  y.  Corey, 
148  N.  T.  476,  42  N.  B.  1066;  People  y.  Leonard!,  148  N.  T.  860,  38 
N.  E.  372;  State  y.  Falno,  2  Hard.  (Del.)  153,  1  Mary.  492;  Byera  y. 
State,  31  Tex.  Cr.  R.  318,  20  S.  W.  744,  37  Am.  St.  Rep.  811. 

S14  Gamer  y.  State,  28  Fla.  118,  9  So.  835,  29  Am.  St.  Rep.  232; 
Shannahan  y.  Com.,  8  Bush  (Ky.)  463,  8  Am.  Rep.  465;  Warner  y. 
State,  56  N.  J.  Law,  686,  29  Atl.  505,  44  Am.  St.  Rep.  415;  and  other 
cases  cited  in  the  note  preceding. 

SIB  Post,  §  254. 

si<Bo8well  y.  Com.,  20  Orat  (Va.)  860;  State  y.  Robinson,  20  W. 
Va.  713,  43  Am.  Rep.  799;  Jones  y.  Com.,  75  Pa.  403;  Wilson  t.  State, 
CO  N.  J.  Law,  171.  37  Atl.  954,  38  Atl.  428;  Byers  y.  State,  31  Tex.  Cr. 
R.  318,  20  S.  W.  744,  37  Am.  St.  Rep.  811. 

817  If  a  man,  while  sober,  deliberately  resolyes  to  kill  another,  and 
then  drinks  for  the  purpose  of  nerying  himself  to  the  commission  of 
the  deed,  and  kills  the  other  when  he  is  so  drunk  as  to  be  incapable 
ot  forming  auch  a  design,  and  temporarily  unconscious  of  what  he  is 
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(c)  Manslaughter. — The  extent  to  which  drunkenness  may 
be  shown  at  common  law  to  reduce  a  homicide  from  murder  to 
voluntary  manslaughter  is  not  altogether  clear.**® 

The  weight  of  authority  is  in  favor  of  the  rule  that,  if  the 
homicide  was  committed  after  such  provocation  as  the  law 
deems  adequate  to  reduce  a  killing  under  the  influence  of  pas- 
sion and  heat  of  blood  caused  thereby  to  manslaughter,  evidence 
that  the  accused  was  drunk  at  the  time  of  the  homicide  may  be 
admitted  and  considered  in  determining  whether  the  killing 
was  in  the  heat  of  blood  caused  by  the  provocation,  or  whether 
it  was  with  malice.'*  • 

But  it  must  be  regarded  as  settled  that  the  mere  fact  of 
drunkenness  will  not  reduce  to  manslaughter  a  homicide  com- 
mitted on  inadequate  provocation,  or  on  adequate  provocation 
after  the  lapse  of  a  reasonable  time  for  the  blood  to  cooL  In 
other  words,  if  the  pro^rocation  would  not  reduce  a  homicide 
by  a  sober  man  from  murder  to  manslaughter,  it  will  not  so 
reduce  a  homicide  by  a  drunken  man.'^® 

doing,  he  Is  still  guilty  of  murder  in  the  first  degree.  State  v.  Robin- 
son, 20  W.  Va.  713,  43  Am.  Rep.  799;  Garner  y.  State,  28  Fla.  113,  9  So. 
835,  29  Am.  St.  Rep.  232. 

S18A8  to  what  constitutes  voluntary  manslaughter,  see  post,  {  255 
et  seq. 

aioRex  v.  Thomaa,  7  Car.  ft  P.  817,  Mikell's  Cas.  811;  Marshall's 
Cose,  1  Lewin,  C.  C.  76,  Mikell's  Gas.  311;  People  v.  Rogers,  18  N.  T. 
9,  72  Am.  Dec.  484,  Beale's  Cas.  264.  See,  also,  Mclntyre  Y.  People,  38 
111.  514;  RafPerty  y.  People,  66  111.  118;  Malone  y.  State,  49  Ga.  210; 
Shannahan  y.  Com.,  8  Bush  (Ky.)  463,  8  Am.  Rep.  465.  And  see  Pear- 
son's Case,  2  Lewin,  C.  C.  144,  Beale's  Cas.  261. 

320  Rex  y^  Carroll,  7  Car.  ft  P.  145;  People  y.  Rogers,  18  N.  Y.  9,  72 
Am.  Dec.  484,  Beale's  Cas.  264;  Shannahan  y.  Com.,  8  Bush  (Ky.)  4G3, 
8  Am.  Rep.  465;  Com.  y.  Hawkins,  3  Gray  (Mass.)  463;  Keenan  y. 
Com.,  44  Pa.  55,  84  Am.  Dec.  414,  MikeU's  Cas.  312;  Gamer  y.  State, 
28  Fla.  113,  9  So.  835,  29  Am.  St  Rep.  232;  Mclntyre  y.  People, 
38  111.  514;  Rafferty  y.  People,  66  lU.  118;  State  y.  Tatro,  50  Vt  483. 

In  Shannahan  y.  Com.,  supra,  It  was  said:  "The  proper  rule  is 
that  one  in  a  state  of  yoluntary  intoxication  Is  subject  to  the  same 
rule  of  conduct,  and  to  the  same  rules  and  principles  of  law,  that  a 
sober  man  is;  and  that,  where  a  proyocation  is  oftered,  and  the  one 
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IX.    KbSPONSIBILITY  of  C0BPORATION8. 

109.  In  GenaraL— A  corporation  18  liable  to  indiotment: 

1.  For  noofeaiaaoe. 

2.  By  the  weight  of  authority,  for  miaf eaianoe,  if  the  of- 

fense does  not  involve  the  element  of  personal  violence 
or  the  element  of  malice  or  actual  criminal  intent. 

8.  Bnt  it  seems  that  it  is  not  indictable  for  an  offense  of 
which  malice  or  an  actoal  criminal  intent  is  an  es- 
sential dement. 

4.  It  is  not  indictable  for  felony. 

110.  Nonfeasance, 

In  view  of  the  fact  that  a  corporation  is,  in  the  language  of 
Chief  Justice  Marshall,  '^an  artificial  being,  invisible,  intangi- 
ble, and  existing  only  in  contemplation  of  law,"  it  was  at  one 
time  doubted  whether  a  corporation  could  be  guilty  of  any 
crime.  Lord  Holt  is  reported  as  having  said  that  ^'a  corpora- 
tion is  not  indictable,  but  the  particular  members  of  it  are."'^^ 
This,  however,  is  not  now  the  law.  A  corporation  cannot  bd 
imprisoned,  but  it  may  be  deprived  of  its  charter,  or  it  may  be 
fined;  and  it  is  now  well  settled  that  it  may  be  indicted  and 
fined  for  offenses  consisting  in  mere  nonfeasance,  as  for  failure 
to  repair  a  public  road  or  a  bridge,  or  to  perform  other  duties 
imposed  npon  it  by  law.*** 

cffering  it  Is  killed,  if  it  mitigates  the  offense  of  the  man  drunk,  it 
should  also  mitigate  the  offense  of  the  man  sober." 

S21  Anon.,  12  Mod.  569,  Mikell's  Cas.  828. 

s22Reg.  V.  Birmingham  a  O.  R.  Co.,  8  Q.  B.  223,  9  Car.  a  P.  469; 

n.  8.  T.  John  Kelso  Co.,  86  Fed.  304,  Mikell's  Cas.  328;   Louisrille, 

etc.,  R.  Co.  T.  Com.,  18  Bush  (Ky.)  388,  26  Am.  Rep.  205;   State  ▼. 

City  of  Portland,  74  Me.  268,  43  Am.  Rep.  586;  State  ▼.  Oodwinsvllle. 

etc.  Road  Co.,  49  N.  J.  Law,  266,  10  Atl.  666,  60  Am.  Rep.  611;  New 

York  A  G.  lu  R.  Co.  T.  State,  50  N.  J.  Law,  303, 13  Atl.  1,  63  N.  J.  Law, 

244,  23  Atl.  168;  Susquehanna  ft  B.  Turnpike  Road  Co.  ▼.  People,  15 

Wend.  (N.  T.)  267;  People  ▼.  Albany  Corp.,  11  Wend.  (N.  Y.)  539,  27 

Am,  Dec.  95;    Delaware  DiTision  Canal  Co.  v.  Com.,  60  Pa.  367,  100 

Am.  Dec  570;  XiOuiSYille,  etc,  R.  Co.  t.  State,  8  Head  (Tenn.)  523,  75 
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In  several  of  the  earlier  csases  a  distinction  was  made,  with 
respect  to  the  criminal  responsibility  of  corporations,  between 
nonfeasance  and  misfeasance^  and,  while  it  was  conceded  that 

Am.  Dec.  778;  State  v.  Monongahela  River  R.  Co.,  87  W.  Va.  108,  16 
8.  E.  519;  Com.  v.  Central  Bridge  Corp.,  12  Cush.  (Mass.)  242.  And 
066  Clark  ft  M.  Prlv.  Corp.  t  247;  7  Am.  ft  Eng.  Enc.  Law  (2d  Ed.) 
841,  842. 

It  was  said  by  Bigelow,  J.,  in  Com.  t.  Proprietors  of  New  Bedford 
Bridge,  2  Gray  (Mass.)  339,  Beale's  Cas.  277:  "Corporations  cannot  be 
indicted  for  offenses  which  derive  their  criminality  from  evil  intention, 
or  which  consist  in  a  yiolatlon  of  those  social  duties  which  appertain 
to  men  and  subjects.  They  cannot  be  guilty  of  treason  or  felony,  of 
perjury,  or  offenses  against  the  person.  But  beyond  this  there  is  no 
good  reason  for  their  exemption  from  th6  consequences  of  unlawful 
and  wrongful  acts  committed  by  their  agents  in  pursuance  of  author- 
ity derived  from  them.  Such  a  rule  would,  in  many  cases,  preclude 
all  adequate  remedy,  and  render  reparation  for  an  injury  committed 
by  a  corporation  impossible,  because  It  would  leave  the  only  means  of 
redress  to  be  sought  against  those  who  truly  committed  the  wrongful 
act  by  commanding  it  to  be  done.  There  is  no  principle  of  law  which 
would « thus  furnish  immunity  to  a  corporation.  If  they  commit  a 
trespass  on  private  property,  or  obstruct  a  way,  to  the  special  injury 
and  damage  of  an  individual,  no  one  can  doubt  their  liabilty  therefor. 
In  like  manner,  and  for  the  same  reason,  if  they  do  similar  acts,  to  the 
inconvenience  and  annoyance  of  the  public,  they  are  responsible  in 
the  form  and  mode  appropriate  to  the  prosecution  and  punishment  of 
such  offenses."  « 

Thus,  in  Susquehanna  A  B.  Turnpike  Road  Co.  v.  People,  16  Wend. 
(N.  T.)  267,  it  was  held  that  a  turnpike-road  company  was  liable  to 
indictment  at  common  law  for  suffering  its  road  to  be  out  of  repair. 

And  in  Com.  v.  Central  Bridge  Corp.,  12  Cush.  (Mass.)  242,  it  was 
held  that  a  provision  in  the  charter  of  a  toll-bridge  corporation,  that 
the  bridge  should  "at  all  times  be  kept  in  good,  safe,  and  passable  re- 
pair," required  the  company  to  light  the  bridge,  if  necessary  to  make 
it  safe  and  convenient  for  passage  at  night,  and  that  an  indictment 
would  lie  for  failure  to  do  so. 

And  in  Louisville,  etc.,  R.  Co.  v.  Com.,  13  Bush  (Ky.)  888,  26  Am. 
Rep.  205,  it  was  held  that  it  was  the  duty  of  a  railroad  company  to 
cause  signals  to  be  given,  where  the  safety  of  travelers  on  intersecting 
roads  demanded  that  a  warning  should  be  given  of  approaching  trains, 
and  that  an  habitual  failure  to  give  such  signals  or  warnings  was  an 
indictable  nuisance. 
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an  indictment  would  lie  for  nonfeasance,  it  was  held  that  it 
would  not  lie  for  misfeasance,  as  for  a  nuisance  in  erecting  a 
dam  across  a* navigable  river,' ^  or  in  obstructing  a  highway 
by  digging  it  up  and  placing  stones  and  dirt  therein.'**  This 
view,  however,  has  been  almost  universally  repudiated,  and 
it  may  now  be  regarded  as  settled  that  a  corporation  may 

*  "be  indicted  for  misfeasance  as  well  as  for  nonfeasance.'*' 
Thus,  indictments  have  been  sustained  against  railroad  com- 
panies and  other  corporations  for  obstructing  a  highway  by  posi- 
tive acts,  as  by  cutting  through  the  same,'*'  by  permitting  their 
engines  and  cars  to  remain  on  the  track  at  highway  intersec- 
tions,'"* or  by  building  station  houses,  depots,  or  other  struc- 
tures thereon.'*^ 
Indictments  have  also  been  sustamed  against  corporations 

for  contempt,'*^*  for  creating  a  nuisance  by  building  a  bridge 

3»  State  y.  Great  Works  Milling,  etc.,  Co.,  20  Me.  41,  37  Am.  Dec. 
^.    Contra,  State  t.  City  of  Portland,  74  Me.  268,  43  Am.  Rep.  686. 

iMCom.  V.  Swift  Ran  Gap  Turnpike  Co.,  2  Va.  Gas.  362;  State  ?. 
Ohio  6  M.  R.  Co.,  23  Ind.  362. 

s29Reg.  v.  Great  North  of  England  R.  Ca,  9  Q.  B.  315;  State  v. 
Passaic  County  Agr.  Soa,  54  N.  J.  Law,  260,  23  Atl.  '680;  Com.  v. 
Proprietors  of  New  Bedford  Bridge,  2  Gray  (Mass.)  339,  Beale's  Gas. 
277;  Palatka,  etc.,  R.  Co.  v.  State,  23  Fla.  546,  3  So.  158,  11  Am.  St. 
Rep.  395;  Delaware  Division  Canal  Co.  v.  Com.,  CO  Pa.  367,  100  Am. 
Dec.  570;  State  v.  City  of  Portland,  71  Me.  268,  43  Am.  Rep.  586;  State 
V.  Atchison,  3  Lea  (Tenn.)  729,  31  Am.  Rep.  663;  State  v.  Baltimore  it 
G.  R.  Co.,  15  W.  Va.  362,  26  Am.  Rep.  803;  Com.  v.  Pulaski  County 
Agr.  ft  M.  Ass'n,  92  Ky.  197,  17  S.  W.  442. 

"When  a  statute  in  general  terms  prohibits  the  doing  of  an  act  which 
can  he  performed  by  a  corporation,  and  does  not  expressly  exempt 
corporations  from  its  provisions,  there  is  no  reason  why  such  statute 
should  be  construed  as  not  applying  to  them  when  the  punishment 
provided  for  its  Infraction  is  one  that  can  be  Inflicted  upon  a  corpora- 
tion,— as,  for  instance,  a  line."  De  Haven,  J.,  in  U.  S.  v.  John  Kelso 
Co.,  86  Fed.  304,  Mikell's  Gas.  328. 

sse  Reg.  v.  Great  North  of  England  R.  Co.,  9  Q.  B.  315. 

<M«  State  V.  Western  N.  C.  R.  Co.,  95  N.  C.  602. 

S27  State  V.  Morris  ft  B.  R,  Co.,  23  N.  J.  Law,  360;  State  v.  Vermont 
Cent  R.  Co.,  27  Vt.  103. 

s27a  Telegram  Newspaper  Co.  v.  Com.,  172  Mass.  294,  52  N.  B.  446; 
Clark  ft  M.  Prlv.  Corp.  662,  and  cases  clted« 
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across  a  navigable  river,*^*  or  other  Tnisfeasance,'*'*  by  build- 
ing a  railway  crossing  so  as  to  obstruct  the  hi^way,'^^  and  by^ 
polluting  a  watercourse,'**  for  keeping  a  disorderly  house,"*^ 
for  permitting  gaming  on  its  premises,''^  for  unlawfully  selling 
liquor,*'**  for  taking  usury,'**  for  publishing  a  libel,"**  for 
violation  of  the  Sunday  laws,"'  for  peddling  by  an  agent  with- 
out a  license,'"*  for  defrauding  the  revenue,'"^  for  violating 
a  statute  regulating  hours  of  labor,'"^  and  for  cutting  down 
timber  and  obstructing  a  river,  in  violation  of  a  statiite."^ 

112.  Offenses  Involving  Personal  Violence  or  Evil  Intent. 

It  has  been  said  that  a  corporation  cannot  be  indicted  for  an 
offense  involving  the  element  of  personal  violence,  as  assault 
and  battery,  or  for  an  offense  involving  the  element  of  malice 
or  evil  intent'"    And  perhaps  this  must  now  be  regarded  as 

tss  Com.  V.  ProprietoFB  of  New  Bedford  Bridge,  2  Gray  (Mass.)  839, 

Beale's  Cas.  277. 

tssa  People  V.  Detroit  White  Lead  Works,  82  Mich.  471,  46  N.  W.  786. 

S28b  Northern  Gent  R,  Ck).  v.  Com.,  90  Pa.  800. 

tM  In  Rex  T.  Medley,  6  Car.  A  P.  292,  an  Indictment  was  sustained 
against  a  gas  company  for  nuisance  In  so  conducting  Its  works  as  to 
conyey  large  quantities  of  noisome  liquids,  arising  from  the  manufac- 
ture of  gas,  Into  the  rlYer  Thames,  whereby  the  water  was  polluted,  and 
fish  destroyed.  See,  also,  State  v.  City  of  Portland,  74  Me.  268,  48  Anu 
Rep.  586. 

•so  state  V.  Passaic  County  Agr.  Soc,  54  N.  J.  Law,  260,  23  Atl.  680. 

••1  Com.  T.  Pulaski  County  Agr.  A  M.  Ass'n,  92  Ky.  197,  17  S.  W.  442. 
Compare  State  v.  Sullivan  County  Agr.  Soc,  14  Ind.  App.  369,  42  N. 
B.  963. 

••!«  Action  for  penalty,  Stewart  v.  Waterloo  Turn  Vereln,  71  Iowa» 
226.  82  N.  W.  275. 

SS2  State  V.  Security  Bank  of  Clark,  2  S.  D.  688,  61  N.  W.  837. 

t>sft  State  V.  Atchison,  3  Lea  (71  Tenn.)  729,  81  Am.  Rep.  663.  And 
see  Telegram  Newspaper  Co.  v.  Com.,  172  Mass.  294,  52  N.  E.  445. 

tss  State  y.  Baltimore  A  O.  R.  Co.,  15  W.  Ya.  362,  36  Am.  Rep.  803. 

tssa  Standard  Oil  Co.  v.  Com.,  107  Ky.  606,  55  S.  W.  8. 

ttsbU.  S.  V.  Baltimore  ft  0.  R.  Co.,  7  Am.  Law  Reg.  (N.  S.)  757» 
Fed.  Cas.  No.  14,509. 

ttsc  u.  S.  ▼.  John  Kelso  Co.,  86  Fed.  804,  Mikell's  Cas.  828. 

st«  State  V.  White  Oak  River  Corp.,  Ill  N.  C.  661,  16  S.  E.  831. 

tsB  Com.  V.  Proprietors  of  New  Bedford  Bridge,  2  Gray  (Mass.)  339^ 
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the  law.  It  is  well  settled,  however,  that  a  corporation  may  be 
made  liable  in  a  civil  action  for  an  assault  and  battery  commit- 
ted by  an  agent  in  the  conrse  of  his  employment,  and  for  ma- 
licious wrongs  of  its  agents,  and  some  of  the  courts  have  shown 
a  tendency  to  extend  this  doctrine  to  criminal  prosecutions.'**^* 
Malice  is  an  element  of  criminal  libel,  and  an  indictment  for 
libel  has  been  sustained  against  a  corporation.**® 

Wharton  says  that  there  is  no  reason  why  the  same  acts  for 
which  a  corporation  is  subject  to  a  civil  action  may  not  equally 
be  the  basis  of  a  criminal  proceeding,  when  they  result  in  in- 
jury to  the  public  at  large;**''  and  he  is  sustained  by  dicta  in 
some  of  the  late  cases.*** 

There  are  some  crimes  of  which,  from  their  very  nature,  cor- 
porations cannot  be  guilty,  as  perjury.**®  And  they  cannot 
be  indicted  for  a  felony,  because,  if  for  no  other  reason,  they 
cannot  be  subjected  to  the  punishment  prescribed  for  felony.**^ 

113.  Municipal  Corporations. 

The  doctrine  that  corporations  may  be  liable  to  indictment 
applies,  not  only  to  private  corporations,  but  to  municipal  cor- 

Beale's  Gas.  277;  heg.  v.  Birmingham  ft  O.  R.  Co.,  3  Q.  B.  223,  9  Car.  ft 
P.  469;  Delaware  Division  Canal  Co.  v.  Com.,  60  Pa.  367,  100  Am.  Dec. 
670;  Orr  v.  Bank  of  U.  S.,  1  Ohio,  36;  Com.  v.  Punzsutawney  St.  Pass. 
R.  Co.,  24  Pa.  Co.  Ct  R.  26. 

sss«  Com.  V.  Pulaski  County  Agr.  ft  M.  Ass'n,  92  Ky.  197, 17  S.  W.  442; 
State  V.  Baltimore  ft  O.  R.  Co.,  15  W.  Va.  362,  36  Am.  Rep.  803. 

•M  State  V.  Atchison,  3  Lea  (Tenn.)  729,  31  Am.  Rep.  663. 

M7  1  Whart  Crim.  Law,  S  87. 

S88  See  Com.  v.  Pulaski  County  Agr.  ft  M.  Ass'n,  92  Ky.  197,  17  S.  W. 
442;  State  v.  Passaic  County  Agr.  Soc,  54  N.  J.  Law,  260,  23  Atl.  680; 
State  V.  Baltimore  ft  O.  R.  Co.,  15  W.  Va.  362,  36  Am.  Rep.  803. 

M9Com.  V.  Pulaski  County  A.  ft  M.  Ass'n,  supra.  And  see  U.  S.  v. 
John  Kelso  Co.,  86  Fed.  304,  Mlkell's  Cas.  328. 

MO  Com.  T.  Pulaski  County  A.  ft  M.  Ass'n,  supra.  And  see  Com.  v. 
Proprietors  of  New  Bedford  Bridge,  2  Gray  (Mass.)  3^9,  Beale's  Cas. 
277. 
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porations  as  well  Thus,  it  has  been  held  that  a  municipal  cor- 
poration may  be  indicted  for  nuisance  whefe  it  so  constructs  its 
public  sewers  that  the  outfalls  thereof  create  a  public  nuisance, 
noisome  and  prejudicial  to  the  public  health,  and  fails  to 
promptly  remove  the  accumulations  of  filth.**^ 

X.  OONOUEBENOE  O^  AcT  AND  InTBNT. 

114.  In  General.— When  a  partienlai'  intent  is  essential  to 
constitute  a  crime,  the  act  and  the  intent  must  concur  in  point 
of  time."" 

For  example,  to  constitute  larceny  it  is  essential  that  there 
shall  be  a  trespass  in  taking  the  property,  and  that  the  property 
shall  be  taken  with  felonious  intent.  The  offense  is  not  com- 
mitted unless  these  two  elements  concur  in  point  of  time.  If  a 
man  obtains  possession  of  another's  goods  by  delivery  *by  the 
other,  and  without  any  fraudulent  intent  at  the  time,  he  does 
not  commit  a  trespass,  and  he  cannot  commit  a  trespass  so  long 
as  he  has  lawful  possession.  If,  therefore,  while  thus  in  pos- 
session, he  conceives  a  felonious  intent,  and  appropriates  the 
goods  to  his  own  use,  he  does  not  commit  larceny.®** 

S41  State  V.  City  of  Portland,  74  Me.  268,  43  Am.  Rep.  6S6. 

In  People  v.  Albany  Corp.,  11  Wend.  (N.  T.)  639,  It  was  held  that 
where  the  corporation  of  a  city  had  power  to  direct  the  excavating, 
deepening,  and  cleansing  of  a  basin  connected  with  a  river,  and  neg- 
lected to  take  the  necessary  measures  in  that  respect  after  the  basin 
ha4  become  foul  by  the  aggregation  of  mud  and  other  substances,  so 
that  the  water  was  corrupted,  and  the  air  infected  by  noisome  and  un- 
wholesome stenches,  and  a  nuisance  was  thus  created,  an  indictment 
would  lie  against  it. 

s^iaA  criminal  act  as  well  as  a  criminal  intent  is  necessary.  Post, 
3  116. 

s42Reg.  Y.  Matthews,  12  Cox,  C.  C.  489,  Mlkell's  Cas.  333;  post,  §§ 
316,  317,  318,  320,  382. 

■ 

An  indictment  for  killing  a  sheep  with  intent  to  steal  the  carcass  is 
sustained  by  proof  that  the  prisoner  when  interrupted  had  given  it  a 
deadly  wound  of  which  It  died  two  days  later.  Reg.  v.  Sutton,  2  Mood. 
C.  C.  29,  Mikell's  Cas.  335. 


CONCURRENCE;  ACT  AND  INTENT.  173 

And  so  it  is  'in  the  case  of  burglary,  which  is  the  breaking 
and  entering  of  the  dwelling  house  of  another  in  the  nighttime 
^th  intent  to  commit  a  felony.  This  intent  must  exist '  at  the 
time  of  the  breaking  and  entry.  It  is  not  burglary  to  break 
and  enter  a  dwelling  house  without  any  felonious  intent,  and 
afterwards  form  and  carry  out  such  an  intent.®** 

I'ilcewise  where  a  police  officer  went  into  a  house  in  good 
faith  to  prevent  a  violation  of  law  and  arrest  the  offender,  and 
after  entry  violated  the  law  himself,  his  subsequent  conduct 
did  not  relate  back  so  as  to  make  his  original  wtry  a  trespass.'*** 

116.  Hatificatipii  of  Another's  Aot. 

I£  an  unlawful  act  is  done  by  a  person's  agent  or  servant 
without  his  authority,  subsequent  ratification  of  the  act  will  not 
render  him  responsible.*** 

Ml  state  V.  Moore,  18  N.  H.  4%,  Beale's  Gas.  224;  post,  S  407. 
MM  Mqton  V.  Sjtate.  40  Fla.  251.  24  00.  60,  UikM'B  Cas.  834. 
M4)cprB6  V.  State,  6  Conn.  9,  Beale's  Cas.  228;  post,  |  194(1). 
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THE  CRIHINAIj  ACT— IN-OBNERAU 

I.    Necgssitt  roB  A  Cbhehiai.  Aor,  K  116-118. 
II,    Attempt  to  Cotfiar  Caatm,  H  119-1S9. 

III.      SUUCITATIOR  TO  CklMHTT  Cbiux,   ti  1S0-18S. 

IV.    C&iMiNAi.  CoifSPiafcOT,  {}  134-149. 
V.    Consent  as  Betwobh  Iin>iTiDUAu,  tS  lEO-161. 
VI.    Recovebt  m  Cim.  AonoH,  j  16G. 

VII.     Smr-EUim  ASD  COKDONATIOH,  t  IBS. 

VIII.  WHona  or  Pnsoir  IiCjubo,  |  167. 

IX.  ConTRiBDiOKT  NnuoEHCK  or  Pebsoit  Iitjitbb),  J  ISS. 

X.  CoNTHinDTHTO  Acts  ob  NEGLioxirOE  or  Thibd  Posokb,  |  IGV. 

XL  Entbapmbht,  si  140-168. 

I.   NXCESSITT  FOB  A  CbIUIKAL  AcT. 

116.  In  General. — To  oonstitnte  a  taime  there  mnat  be  a  crim- 
inal act,  a^  wen  ai  a  criminal  intent.  Tlie  law  does  not  pnnigh 
a  mere  intent  to  commit  a  crime.  There  is  a  sufficient  act)  how- 
ever, 

1.  Where  a  person  attempts  to  commit  a  crime,  thon^fh  he 

may  not  sacceed  in  accomplishing  his  purpose. 

2.  Where  a  person  solicits  another  to  commit  a  fdony,  or  In 

some  jurisdictions  a  misdemeanor,  thoof^  the  other 
may  not  do  bo. 

3.  Where  two  or  more  agree  or  conspire  to  commit  a  crime 

or  do  any  other  unlawful  act,  though  no  attempt 
may  be  made  to  carry  out  tiie  conspiracy. 

117.  Mere  Intention  to  Commit  a  Crime, 

The  general  rule  that  the  state  doea  not  take  cognizance  of  or 
undertake  to  punish  a  criminal  intent,  unless  it  is  accompanied 
by  a  criminal  act,  has  repeatedly  been  laid  down  in  text-books 
and  in  the  cases.  "It  is  certain  that  a  bare  intention  is  not 
punishable ;"  but  "when  joined  with  acts  whose  circumstancea 
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may  l)e  tried,  it  ib  so."*  The  authorities,  however,  while  agree- 
iBg  on  the  general  principle,  have  not  always  agreed  as  to  what 
<^onBtitute8  a  sufficient  act  to  render  one  amenable  to  the  crim- 
inal law. 

Having  Possession  of  Articles  with  Criminal  Intent. — ^Ac- 
cording to  the  better  opinion,  a  man  is  not  punishable  at  com- 
mon law  for  merely  having  possession  of  articles  with  intent  to 
oonunit  a  crime^  as  of  burglars'  tools  with  intent  to  conmiit  bur- 
glaij,  stamps  or  dies  with  intent  to  counterfeit  coin,  counterfeit 
money  or  obscene  publications  with  intent  to  utter  or  publish  the 
same,  etc^ 

iPer  Lee,  X,  in  Rex  v.  Sntton,  Gas.  t  Hardw.  870,  1  East,  P.  C. 
172,  2  Strange,  1074,  Beale's  Cas.  126;  Kelly  v.  Com.,  1  Grant's  Caa. 
(Pa.)  484,  MikeU's  Cas.  342.  And  see  Rex  y.  Heath,  Russ.  ft  R.  1S4; 
Reepublica  v.  Malin,  1  DaU.  (Pa.)  83;  State  t.  Asher,  60  Ark.  427,  8  S. 
W.  177,  Beale's  Cas.  229;  U.  S.  t.  Riddle,  6  Cranch  (U.  S.)  311,  Beale's 
(^.  222;  Smith  v.  Com.,  64  Pa.  209,  93  Am.  Dec.  686;  Miles  v.  State, 
^  Ala.  390;  Cunningham  v.  State,  49  Miss.  686. 

A  bystander's  mere  mental  approval  of  a  crime  committed  hy  an- 
other in  his  presence  does  not  make  him  guilty  as  a  principal  in  the 
second  degree,  or  render  him  otherwise  liable  to  punishment.  State 
▼•  Cox,  65  Mo.  29,  Mikell's  Cas.  483,  n.     See  post,  8  174. 

The  mere  fact  of  going  to  a  place  with  the  intention  of  doing  an 
onlawfal  act  will  not  of  itself  subject  the  party  to  the  punishment  de- 
nounced against  such  act  unless  he  also  carries  his  intention  into  ef- 
feet  Toes  y.  State,  9  Ark.  42,  Mikell's  Cas.  20.  Defendant  went  to  a 
meetlng-honee  and  called  prosecutor  out  for  the  purpose  of  having  a 
difficulty  with  him. 

'In- Rex  Y.  Heath,  Russ.  4b  R.  184,  it  was  held  that  having  counter- 
felt  liiyer  in  one's  possession,  with  intent  to  utter  the  same  as  good, 
^as  not  Indictable  prior  to  the  statute  of  2  ft  3  Wm.  lY.^  c.  34,  S  8,  mak- 
ing it  80.  See,  to  the  same  effect^  Rex  v.  Stewart,  Russ.  tt  R.  288.  In 
^Sdale  v.  Reg.,  1  El.  ft  Bl.  436,  Dears.  C.  C.  64,  Beale's  Cas.  221,  it  was 
held  that  haTing  possession  of  indecent  prints,  with  intent  to  publish 
^em,  was  not  Indictable.  See,  also.  Com.  v.  Morse,  2  Mass.  138  (pos- 
Beeelon  of  forged  bills,  with  intent  to  pass  them),  and  Rex  v.  Rosen- 
^'^^  2  Car.  ft  P.  414  (possession  of  an  obscene  libel  with  intent  to 
Publish  it). 

There  are  acme  decisions  to  the  contrary.  Thus,  in  Rex  v.  Sutton, 
^.  t  Hardw.  370,  1  Bast,  P.  C.  172,  2  Strange,  1074,  Beale's  Cas. 
"«» it  was  held  that  it  was  a  misdemeanor  at  common  law  for  a  per- 
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Procuring  with  Criminal  Intent. — It  has  been  held,  however^ 
that  the  procuring  of  tools,  etc,  with  intent  to  use  them  in  coun- 
terfeiting, or  the  procuring  of  counterfeit  coin,  with  intent  to 
utter  it  as  good,  or  of  indecent  prints  with  intent  to  publish 
them,  is  a  sufficient  act  to  render  one  indictable  at  common 
law.'  The  act  of  procuring  is  not  punished  as  an  attempt  to 
commit  a  crime,  for  it  does  not  go  far  enough  to  constitute  an 
attempt* 

Statutes, — ^It  is,  of  course,  within  the  power  of  the  l^isla- 
ture  to  punish  the  mere  having  possession  of  articles  with  intent 
to  use  them  in  the  commission  of  crimes.  Both  in  England  and 
in  this  country  statutes  have  been  enacted  punishing  the  bare 
possession,  with  criminal  intent,  of  implements  for  ooining^^ 
counterfeit  money,*  burglars'  tools,''  etc- 

118.  Act  Intended  as,  but  not  Oonstituting,  a  Crime. 

Since  the  law  does  not  punish  a  mere  criminal  intent  unac- 
companied by  a  crintiinal  act,  a  person  who  intends  a  particular 

son  to  have  tools  for  coining  in  his  possession,  with  Intent  to  use  them. 
And  In  Rex  y.  Parker,  1  Leach,  C.  C.  41,  it  was  held  that  having  pes- 
sessloa  of  counterfeit  mone7,  with  intent  to  pass  it  as  good,  was  in- 
dictable at  common  law. 

*  In  Rex  ▼.  Fuller,  Russ.  ft  R.  308,  it  was  held  that  procuring  base 
coin,  with  intent  to  utter  it  as  good,  was  a  misdemeanor;  and  also  that 
having  possession  of  a  large  quantity  of  base  coin  was  prima  facie  evi- 
dence of  having  procured  it  with  intent  to  utter  it. 

In  Dugdale  v.  Reg.,  1  Ql.  ft  Bl.  435,  Dears.  C.  C.  64,  Bei^e'a  Caa.  221, 
this  case  was  followed,  and  it  was  held  a  misdemeanor  to  procure  in- 
decent prints  with  intent  to  publish  them. 

In  Reg.  V.  Roberts,  Dears.  C.  C.  539,  7  Cox,  C.  C.  89,  the  doctrine  was 
again  applied,  and  it  was  held  a  misdemeanor  to  procure  atampa  or 
dies  with  intent  to  use  them  in  counterfeiting  coin. 

«  Reg.  V.  Roberts,  Dears.  C.  C.  539,  7  Cox,  C.  C.  39.    See  post,  S  123. 

B  See  Rex  v.  Foster,  7  Car.  ft  P.  495;  Reg.  v.  McMillan.  1  Cox,  C.  C. 
41. 

«  See  Reg.  v.  Williams,  Car.  ft  M.  259. 

T  See  Reg.  v.  Oldham,  2  Den.  C.  C.  472,  3  Car.  ft  K.  249,  5  Cox,  C.  0. 
551;  Reg.  v.  Bailey,  Dears.  C.  C.  244,  6  Cox,  C.  C.  241. 
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crime,  and  thinks  he  is  committing  it,  is  not  for  that  reason 
guilty,  if  his  acta  do  not  in  fact  amoimt  to  a  crime. 

Such  a  case  arose  during  the  Kevolutionary  War.  An  Amer- 
ican, mistaking  a  corps  of  American  troops  for  British,  went 
over  to  them.  It  was  held  that  the  fact  that  he  thonght  they 
were  British  did  not  make  him  guilty  of  treason.® 

The  same  principle  applies  where  a  person  obtains  another's 
goods  or  money  by  making  representations  which  he  supposes 
to  be  false,  but  which  happen  to  be  true.*  And  it  would  apply 
to  a  man  forcibly  having  intercourse  with  his  wife  against  her 
will,  mistaking  her  for  some  other  woman.*^  Whether  there 
may  be  a  conviction  for  an  attempt  in  such  case  is  elsewhere 
considered." 

II.  Attempt  to  Commit  a  Crime. 

119.  In  Ctener&L— As  a  general  rule,  any  attempt  to  commit 
a  crime  is  a  misdemeanor  at  common  law,  whether  the  crime 
attempted  be  a  felony  or  merely  a  misdemeanor,  and  whether 
it  be  a  common-law  or  a  statutory  offense.  But  it  has  been 
held  that  the  rule  does  not  apply  to  statutory  misdemeanors 
which  are  merely  mala  prohibita. 

To  constitute  an  indictable  attempt  to  coxmnit  a  crimei  there 
must  be: 

1.  An  intent  to  commit  that  particular  crime. 

•Respablica  v.  Malin,  1  Dall.  (Pa.)  88,  Beale'8  Cas.  127. 

•State  ▼.  Asher,  60  Ark.  427,  8  S.  W.  177,  Beale's  Cas.  229;  State  t. 
Garrls,  98  N.  C.  733,  4  S.  B.  633;  People  y.  Reynolds,  71  Mich.  343,  88 
N.  W.  923;  post,  §  362. 

The  same  is  true  where  a  person  attempts  to  obtain  another's  prop- 
erty by  false  pretenses,  but,  for  some  reason,  no  Injury  results.  See 
post,  S  368. 

"Post,  9  300. 

"  PoBt,  9  129. 

An  act  which  Is  not  an  offense  at  the  time  it  is  committed  cannot  be- 
come such  by  any  subsequent  independent  act  of  the  party,  with  which 
it  has  no  connection.    U.  S.  t.  Fox,  95  U.  S.  670,  Beale's  Cas.  227. 

C.  ft  M^  Crimes— 12. 
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2.  An  act  done  in  pursuance  of  such  intent,  whidi  falls 

short  of  the  actual  commission  of  the  crime.  Neither 
the  bare  intent^  without  any  act,  nor  mere  preparation, 
is  sufficient. 

3.  There  must  be  at  least  apparent  ability  to  commit  the 

intended  crime.^' 


120.  What  Attempts  are  Indictable. 

(a)  In  Generai, — ^It  is  settled  beyond  any  question  that  it  is 
an  indictable  misdemeanor  at  common  law  to  attempt  to  com- 
mit any  crime,  except  as  hereafter  explained,  whether  the  crime 
intended  is  a  felony,  as  murder,  rape,  robbery,  etc.,  or  merely  a 
misdemeanor,  as  cheating,  forgery,  etc.,  and  whether  it  is  a 
common-law  or  a  statutory  crime.^^  "If  an  offense  is  made  a 
misdemeanor  by  statute,"  said  Parke,  B.,  "it  is  made  so  for 
all  purposes.     There  are  many  cases  in  which  an  attempt  to 

IS  "An  attempt,  In  criminal  law,  la  an  apparent  unfinished  crime, 
and  hence  is  compounded  of  two  elements,  viz.:  (1)  The  intent  to 
commit  a  crime,  and  (2)  a  direct  act  done  towards  its  commission,  but 
falling  short  of  the  execution  of  the  ultimate  design.  It  need  not, 
therefore,  be  the  last  proximate  act  to  the  consummation  of  the  crime 
in  contemplation,  but  is  sufficient  if  it  be  an  act  apparently  adapted  to 
produce  the  result  intended.  It  must  be  something  more  than  mere 
preparation."  Per  Lewis,  P.,  In  Glover  v.  Com.,  86  Va.  382,  10  S.  B. 
420,  Beale's  Cas.  133,  citing  Uhl  v.  Com.,  6  Grat.  (Va.)  706;  Hickg  v. 
Com.,  86  Va.  223,  9  S.  E.  1024,  19  Am.  St.  Rep.  891;  People  v.  Mills.  178 
N.  Y.  274,  70  N.  E.  786,  67  L.  R.  A.  131.  See,  also,  Kelly  v.  Com.,  1 
Grant's  Cas.  (Pa.)  484,  Mikell's  Cas.  342,  where  a  conviction  of  murder 
predicated  on  an  attempt  to  rape  was  reversed  because  no  attempt  but 
a  mere  intent  was  shown. 

13  1  Whart.  Crim.  Law  (10th  Ed.)  S  173  et  seq.;  1  Hawk.  P.  C.  c.  25, 
§  3;  Rex  v.  Roderick.  7  Car.  &  P.  795,  Beale's  Cas.  127;  Smith  v.  Com., 
54  Pa.  209,  93  Am.  Dec.  686;  Com.  v.  Barlow,  4  Mass.  439;  State  t. 
Boyden,  13  Ired.  (N.  C.)  505;  State  v.  Jordan,  75  N.  C.  27;  RaflJerty  v. 
State,  91  Tenn.  655,  16  S.  W.  728;  Smith  v.  Com.,  54  Pa.  209,  93  Am. 
Dec.  686;  Hicks  v.  Com.,  86  Va.  223,  9  S.  E.  1024,  19  Am.  St.  Rep.  891. 

By  statute  in  some  states,  an  attempt  to  commit  a  felony  is  made  a 
felony  by  being  made  punishable  by  imprisonment  in  the  state  prison. 
Rafferty  v.  State,  91  Tenn.  655,  16  S.  W.  728;  ante,  S  8. 
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commit  a  misdemeanor  has  been  held  to  be  a  misdemeanor; 
end  an  attempt  to  commit  a  misdemeanor  is  a  misdemeanor, 
whether  the  offense  is  created  by  statute  or  was  an  offense  at 
common  law."^* 

(6)  Suicide. — ^At  common  law,  suicide  was  regarded  as  a 
crime,  and  was  punished  by  forfeiture  of  goods  and  an  igno- 
minious burial ;''  and  an  attempt  to  commit  suicide  is  a  misde- 
meanor at  common  law.** 

(c)  Misdemeanors  Merely  Mala  Prohibita. — ^It  has  been 
held  that  the  rule  that  an  attempt  to  commit  a  misdemeanor  is 
a  misdemeanor  does  not  apply  to  statutory  misdemeanors  that 
are  merely  mala  prohibita,  as  selling  cotton  in  the  seed  between 
sunset  and  sunrise,*^  usury,*®  selling  intoxicating  liquors,* •  etc. 
But  the  extent  of  this  deception  is  not  clear.*^ 

(d)  Attempt  to  Commit  an  Attempt — There  can  be  no  such 
thing  as  an  attempt  to  attempt  a  crime.**  Since  a  simple  as- 
sault, as  we  shall  see,  is  nothing  more  than  an  attempt  to  com- 
mit a  battery,  and  aggravated  assaults  are  nothing  more  than 
attempts  to  commit  murder,  rape,  robbery,  etc.,**  there  can  be 
no  such  thing  as  an  attempt  to  commit  an  assault,  whether  sim- 
ple or  aggravated.  *• 

14  Rex  y.  Roderick,  7  Car.  4b  P.  795,  Beale's  Cas.  127. 

"  Post,  S  250. 

i«Reg.  V.  Doody,  6  Cox,  C.  C.  463,  Beale's  Cas.  261;  State  v.  Carney, 
69  N.  J.  Law,  478,  55  Atl.  44.  See,  also,  Com.  v.  Dennis,  105  Mass.  162; 
Com.  V.  Mink,  123  Mass.  422,  25  Am.  Rep.  109. 

Suicide  is  not  now  punished  at  all,  and  in  Massachusetts,  where  the 
statute  punishes  attempts  to  commit  "indictable  offenses,"  it  has  been 
held  that  an  attempt  to  commit  suicide  is  not  indictable  in  that  state. 
Com.  V.  Dennis,  supra. 

IT  whltesides  v.  State,  11  Lea  (Tenn.)  474.  And  see  Taylor  y.  State, 
11  Lea  (Tenn.)  708. 

IS  See  Rex  y.  Upton,  2  Strange^  816. 

19 Pulse  y.  State,  5  Humph,  (Tenn.)  108.  See,  also,  Com.  y.  Willard, 
22  Pick.   (Mass.)  476. 

loSee  3  Am.  is  Eng.  Enc.  Law  (2d  Ed.)  262. 
«  State  V.  Sales,  2  Nev.  268. 
2sPost,  §S  200,  208. 
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121.  The  Intent 

Obviously,  there  cannot  be  an  attempt  to  commit  a  particular 
crime  imless  there  is  an  intention  to  commit  that  crime.  A  gen- 
eral criminal  intent  is  sometimes  sufficient  to  render  one  guilty 
of  a  crime,  but  it  is  never  sufficient  to  render  him  guilty  of  an 
attempt.    The  specific  intent  is  absolutely  essential^* 

For  example,  to  constitute  murder,  an  intent  to  kill  need  not 
be  shown.  It  is  murder  to  kill  a  person  while  engaged  in  the 
commission  of  another  felony,  or  in  resisting  a  lawful  arrest, 
or  in  doing  a  wanton  act  which  has  a  natural  tendency  to  cause 
death.^*^  But  to  constitute  an  attempt  to  murder,  the  specific 
intent  to  kill  is  necessary.^*  And  the  same  is  true  of  an  at- 
tempt to  commit  any  other  crime,  as  rape,*^  larceny,^®  rob- 
bery, *•  abortion,*^  mayhem,'^  etc 

ss  Wilson  y.  State,  63  Oa.  205;  People  v.  Thomas,  63  Cal.  482;  People 
T.  Stouter,  142  Cal.  146,  75  Pac.  780;  White  v.  State,  22  Tex.  608. 

s«Rex  y.  Boyce,  1  Mood.  C.  C.  29,  Beale's  Cas.  182;  Rex  y.  Davis,  1 
Car.  ft  P.  306;  Reg.  y.  Cruse,  8  Car.  ft  P.  541;  Reg.  y.  Donoyan,  4  Cox, 
C.  C.  399;  Hall  y.  Com.,  78  Va.  678;  Sharp  y.  State,  19  Ohio,  379;  Cun- 
ningham y.  State,  49  Miss.  685;  Lewis  y.  State,  35  Ala.  380;  Simpson 
y.  State,  59  Ala.  1,  31  Am.  Rep.  1,  MikeU's  Cas.  345;  Reagan  y.  State, 
28  Tex.  App.  227,  12  S.  W.  601,  19  Am.  St.  Rep.  833. 

to  Post,  S§  244,  248,  249. 

a«Reg.  y.  Donoyan,  4  Cox,  C.  C.  399;  Simpson  y.  State,  59  Ala.  1,  31 
Am.  Rep.  1,  Mikell's  Cas.  345;  Maher  y.  People,  10  Mich.  212;  Pru- 
itt  y.  State,  20  Tex.  App.  129;  Slatterly  y.  People,  58  N.  T.  354;  Morgan 
y.  State,  33  Ala.  413;  post,  §  208. 

S7  On  a  prosecution  for  attempt  to  rape,  there  must  be  a  specific  in- 
tent to  haye  intercourse  in  such  a  way  as  will  constitute  rape, — by 
force  and  against  the  will  of  the  woman.  Lewis  y.  State,  35  Ala.  380; 
Carroll  y.  State,  24  Tex.  App.  366,  6  S.  W.  190;  State  y.  Kendall,  73 
Iowa,  255,  34  N.  W.  843,  5  Am.  St.  Rep.  679;  State  y.  Massey,  86  N.  C. 
658,  41  Am.  Rep.  478;  Charles  y.  State,  11  Ark.  389;  post,  §  208. 

This  does  not  apply  where  the  girl  is  under  the  age  of  consent,  so 
that  want  of  consent  is  not  necessary.  Reg.  y.  Beale,  L.  R.  1  C.  C.  10, 
10  Cox,  C.  C.  157;  State  y.  Pickett,  11  Ney.  265,  21  Am.  Rep.  754;  Peo- 
ple y.  McDonald,  9  Mich.  150. 

28  Hall  y.  Com.,  78  Va.  678. 


ATTEMPT  TO  COMMIT  CRIMB.  •  181 

Ifdent  Inferred. — In  &  prosecution  for  an  attempt,  as  in 
other  cases  iidiere  the  intent  is  material,  the  intent  need  not  be 
proved  by  fKwitive  or  direct  evidence.  It  may  be  inferred — as  a 
matter  of  fact,  however — ^f rom  tha  condnct  of  the  party  and  the 
other  circumstances.** 

122.  The  Act   in  Oeneral  — Intration  and   Attempt  Diatin- 
gnished. 

To  constitute  an  attempt  to  commit  a  crime,  there  must  be 
something  more  than  a  mere  intention  to  commit  it.  There  is 
a  clear  distinction  between  intention  and  attempt.  The  former 
indicates  the  purpose  existing  in  the  mind,  while  the  latter  in- 
dicates some  act  done  in  pursuance  of  the  intent.  Without  an 
overt  act  there  cannot  be  an  attempt.** 

123.  Preparation  and  Attempt  Diatinjfuifihed. 

There  is  also  a  distinction,  though  it  is  not  so  very  clearly 
defined,  between  preparation  and  attempt.    For  a  man  to  make 

»  Hanson  v.  State,  43  Ohio  St.  376,  1  N.  E.  136. 

M  State  ▼.  Moore,  25  Iowa,  128,  95  Am.  Dec.  776. 

»Rex  Y.  Boyce,  1  Mood.  C.  C.  29,  Beale's  Cas.  182;  Filkins  v.  Peo- 
ple, 69  N.  T.  101,  25  Am.  Rep.  143. 

»  Scott  y.  People,  141  111.  195, 30  N.  E.  329  (Intent  to  procure  abortion, 
inferred  from  use  of  instruments  without  any  other  apparent  reason) ; 
State  Y.  Grossheim,  79  Iowa,  75,  44  N.  W.  541  (intent  to  commit  rape, 
inferable  from  conduct) ;  Com.  y.  Hersey,  2  Allen  (Mass.)  173,  Beale's 
Cas.  183  (intent  to  kill,  inferable  from  administering  poison  or  use 
of  deadly  weapon  under  such  circumstances  as  to  eyince  such  an  in- 
tent). See,  also,  as  to  inference  of  intent  to  kill.  Rex  y.  Hewlett,  7 
Car.  4b  P.  274;  Jeff  Y.  State,  87  Miss.  321,  39  Miss.  593.  And  as  to  in- 
tent to  rape,  see  Lewis  y.  State,  35  Ala.  380;  Carter  y.  State,  35  Oa. 
263;  Hays  y.  People,  1  HiU  (N.  T.)  351;  State  y.  Smith,  80  Mo.  516. 

uReg.  Y.  Roberts,  Dears.  C.  C.  539,  7  Cox,  C.  C.  39;  U.  S.  y.  Riddle, 
5  Cranch  (U.  S.)  311,  Beale's  Cas.  311;  Kelly  y.  Com.,  1  Grant's  Cas. 
(Pa.)  484,  Mikeirs  Cas.  342;  People  y.  Murray,  14  Cal.  160;  Stabler  y. 
Com.,  95  Pa.  318,  40  Am.  Rep.  653;  State  y.  Lung,  21  NeY.  209,  28  Pac. 
235,  87  Am.  St.  Rep.  505;  (3om.  Y.  Clark,  6  Grat  (Va.)  675;  Cox  y. 
People,  S2  111.  191;  Cunningham  y.  State,  49  Miss.  702.  And  see  LoYett 
T.  SUte,  19  Tex.  174;  Toes  y.  State,  9  Ark.  42,  Mikell's  Cas.  20. 
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(6)  Does  not  Aggravate  Offense. — ^Lord  Coke  said  that 
drunkenness,  instead  of  exempting  a  man  from  criminal  respon- 
sibility, aggravates  the  offense,^  ^®  but  this  is  not  the  law,*®* 

102.  Use  of  Morphine  and  Cocaine. 

It  would  seem  clear  that  if  a  person  voluntarily  uses  mor- 
phine and  cocaine,  not  as  a  medicine,  but  for  the  same  reason 
for  which  one  uses  intoxicating  liquors  to  excess,  and  thereby 
puts  himself  in  such  a  condition  as  to  be  unable  to  reason  or  to 
distinguish  between  right  and  wrong,  he  should  occupy  precise- 
ly the  same  position  as  one  who  voluntarily  becomes  drunk  by 
the  use  of  intoxicating  liquors.  There  seems  to  be  no  good 
reason  for  making  any  distinction.  It  has  been  held,  however, 
in  a  late  Texas  case,  that  the  rule  is  not  the  same,  and  that  a 
person  who  is  in  such  a  condition  by  reason  of  the  recent  and 
voluntary  use  of  morphine  and  cocaine,  even  in  conjunction 
with  the  use  of  intoxicating  liquors,  is  not  responsible.*®^ 

■ 

103.  Dnmkennesa  of  Insane  Person. 

If  a  person  is  insane  to  such  an  extent  as  to  be  irresponsible, 

to  his  feUow  men  and  to  society,  to  say  nothing  of  more  solemn 
obligations,  to  preserve,  so  far  as  it  lies  In  his  own  power,  the  in- 
estimable gift  of  reason.  If  it  is  perverted  or  destroyed  by  fixed  dis- 
ease, though  brought  on  by  his  own  vices,  the  law  holds  him  not  ac- 
countable. But  if,  by  voluntary  act,  he  temporarily  casts  off  the  re- 
straints of  reason  and  conscience,  no  wrong  is  done  him  if  he  is 
considered  answerable  for  any  injury  which,  in  that  state,  he  may  do 
to  others  or  to  society."  Per  Denio,  J.,  In  People  v.  Rogers,  18  N. 
T.  9,  72  Am.  Dec.  484,  Beale's  Cas.  264. 

ass  3  Inst.  46;  Beverley's  Case,  4  Coke,  125a,  Mikell's  Cas.  311. 

M9McIntyre  v.  People,  38  111.  514. 

200  Edwards  v.  State,  38  Tex.  Cr.  R.  386,  43  S.  W.  112.  In  thid 
case,  the  charge  was  assault  with  intent  to  murder,  and  the  decision 
may  be  sustained  because  of  the  rule  that  voluntary  drunkenness, 
even  from  intoxicating  liquors,  may  be  shown  to  negative  the  existence 
of  a  necessary  specific  intent.  §  107.  The  court,  however,  clearly  held, 
contrary  to  reason,  it  seems,  that  temporary  insanity  from  the  volun- 
tary use  of  cocaine  and  morphine  is  not  subject  to  the  same  rules  as 
temporary  insanity  from  the  voluntary  use  of  intoxicating  liquors. 
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under  the  rules  governing  the  criminal  responsihility  of  insane 
persons,***  the  fact  that  he  is  also  voluntarily  drunk  at  the  time 
he  conunits  an  act  does  not  render  him  responsible. 

''It  is  as  possible  for  an  insane  man  to  get  drank  as  a  sane 
man.  The  addition  of  drunkenness  to  insanity  does  not  with- 
draw from  such  person  the  protection  due  to  insanity,  but, 
where  a  person  commits  homicide  during  drunkenness,  reliance 
must  be  placed  upon  the  original  insanity  itself,  and  not  upon 
the  subsequent  drunkenness.^'^* 

104.  Involimtary  Drunkenness. 

The  rule  that  drunkenness  is  no  defense  does  not  apply  in 
the  case  of  involuntary  drunkenness,  as  where  a  man  is  intoxi- 
cated by  liquor  which  he  has  been  compelled  to  drink  against 
his  will,  or  which  has  been  prescribed  by  a  physician. *•• 
Drunkenness  is  not  to  be  regarded  as  involuntary,  within  this 
exception,  however,  merely  because  it  is  the  result  of  an  inor- 

>•>•  Ante,  S  93  et  seq. 

»« State  v.  Kraemer,  49  La.  Ann.  766,  774,  22  So.  254;  Choice  v. 
State,  31  Ga.  424,  472,  Beale's  Cas.  269;  Terrill  v.  State,  74  Wis.  278, 
42  K.  W.  243;  People  v.  Cummlna,  47  Mich.  384,  11  N.  W.  184,  186. 
And  see  Edwards  v.  State,  88  Tex.  Cr.  R.  386,  43  S.  W.  112. 

In  a  late  Louisiana  case  It  was  held  that,  when  a  charge  of  mar4er 
is  defended  on  the  ground  that  the  accused  was  laboring  under  de- 
lirium tremens  at  the  time  of  the  commitment  of  the  act,  and  that 
he  was  therefore  unable  to  know,  realize,  or  appreciate  what  he  was 
doing,  the  delirium  tremens  must  be  shown  to  have  antedated  the  fit 
of  dnmkenness  during  which  the  act  was  committed.  The  court 
said:  "In  other  words,  if  a  person,  being  In  possession  of  his  mental 
faculties,  Toluntarlly  gets  into  a  fit  of  drunkenness,  and  during  such 
drunkenness  commits  a  homicide  under  a  diseased  mental  condition, 
oecasioned  by  the  same,  he  cannot  set  up  such  diseased  mental  con- 
dition as  an  excuse  for  his  act;  that,  In  order  that  a  man  should  stand 
excused  for  a  homicide  committed  during  drunkenness,  and  while  In 
a  diseased  m'^ntal  condition,  the  diseased  mental  condition  which  ex- 
cuses the  homicide  should  be  able  to  be  successfully  urged  as  an  ex- 
cuse for  the  act  of  getting  drunk."  State  v.  Kraemer,  49  La.  Ann. 
766,  22  So.  264. 

2»si  Hale,  P.  C.  82;  Pearson's  Case,  2  Lewln,  C.  C.  144,  Beale's  Cas. 
261.    And  see  People  t.  Robinson,  2  Park.  Cr.  R.  (N.  T.)  236. 
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(6)  Does  not  Aggravate  Offense. — ^Lord  Coke  said  that 
drunkenness,  instead  of  exempting  a  man  from  criminal  respon- 
sibility, aggravates  the  offense,^*®  but  this  is  not  the  law,*®* 

102.  Use  of  Morphine  and  Cocaine. 

It  would  seem  clear  that  if  a  person  voluntarily  uses  mor- 
phine and  cocaine,  not  as  a  medicine,  but  for  the  same  reason 
for  which  one  uses  intoxicating  liquors  to  excess,  and  thereby 
puts  himself  in  such  a  condition  as  to  be  unable  to  reason  or  to 
distinguish  between  right  and  wrong,  he  should  occupy  precise- 
ly the  same  position  as  one  who  voluntarily  becomes  drunk  by 
the  use  of  intoxicating  liquors.  There  seems  to  be  no  good 
reason  for  making  any  distinction.  It  has  been  held,  however, 
in  a  late  Texas  case,  that  the  rule  is  not  the  same,  and  that  a 
person  who  is  in  such  a  condition  by  reason  of  the  recent  and 
voluntary  use  of  morphine  and  cocaine,  even  in  conjunction 
with  the  use  of  intoxicating  liquors,  is  not  responsible.*®^ 

■ 

103.  Dnmkenness  of  Insane  Person. 

If  a  person  is  insane  to  such  an  extent  as  to  be  irresponsible, 

to  his  fellow  men  and  to  society,  to  say  nothing  of  more  solemn 
obligations,  to  preserve,  so  far  as  it  lies  in  his  own  power,  the  in- 
estimable gift  of  reason.  If  it  Is  perverted  or  destroyed  by  fixed  dis- 
ease, though  brought  on  by  his  own  vices,  the  law  holds  him  not  ac- 
countable. But  if,  by  voluntary  act,  he  temporarily  casts  off  the  re- 
straints of  reason  and  conscience,  no  wrong  is  done  him  if  he  is 
considered  answerable  for  any  injury  which,  in  that  state,  he  may  do 
to  others  or  to  society."  Per  Denio,  J.,  in  People  v.  Rogers,  18  N. 
T.  9,  72  Am.  Dec.  484,  Beale's  Cas.  264. 

288  3  Inst.  46;  Beverley's  Case,  4  Coke,  125a,  Mikell's  Cas.  311. 

s89McIntyre  v.  People,  38  111.  514. 

soo  Edwards  v.  State,  38  Tex.  Cr.  R.  386,  43  S.  W.  112.  In  thLi 
case,  the  charge  was  assault  with  intent  to  murder,  and  the  decision 
may  be  sustained  because  of  the  rule  that  voluntary  drunkenness, 
even  from  Intoxicating  liquors,  may  be  shown  to  negative  the  existence 
of  a  necessary  specific  intent.  S  107.  The  court,  however,  clearly  held, 
contrary  to  reason,  it  seems,  that  temporary  insanity  from  the  volun- 
tary use  of  cocaine  and  morphine  is  not  subject  to  the  same  rules  as 
temporary  insanity  from  the  voluntary  use  of  intoxicating  liquors. 
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mider  the  rules  governing  the  criniinal  responsibility  of  insane 
persons,'^^  the  fact  that  he  is  also  voluntarily  drunk  at  the  time 
he  commits  an  act  does  not  render  him  responsible. 

'^t  is  as  possible  for  an  insane  man  to  get  drunk  as  a  sane 
man.  The  addition  of  drunkenness  to  insanity  does  not  with- 
draw from  Buch  peizson  the  protection  due  to  insanity,  but, 
where  a  person  commits  homicide  during  drunkenness,  reliance 
must  be  placed  upon  the  original  insanity  itself,  and  not  upon 
the  subsequent  drunkenness."^* 

104.  Involuntary  Drunkenness. 

The  rule  that  drunkenness  is  no  defense  does  not  apply  in 
the  case  of  involuntary  drunkenness,  as  where  a  man  is  intoxi- 
cated by  liquor  which  he  has  been  compelled  to  drink  against 
his  will,  or  which  has  been  prescribed  by  a  physician.  *•• 
Drunkenness  is  not  to  be  regarded  as  involuntary,  within  this 
exception,  however,  merely  because  it  is  the  result  of  an  inor- 

s»i  Ante,  S  93  et  seq. 

2w  State  V.  Kraemer,  49  La.  Ann.  766.  774,  22  So.  254;  Choice  v. 
State,  31  Ga.  424,  472,  Beale's  Caa.  269;  TerriU  v.  State,  74  Wis.  278, 
42  N.  W.  243;  People  v.  Cummins,  47  Mich.  334,  11  N.  W.  184,  186. 
And  see  Edwards  t.  State,  88  Tex.  Cr.  R.  386,  48  S.  W.  112. 

In  a  late  Loaisiana  case  It  was  held  that,  when  a  charge  of  mur4er 
Is  defended  on  the  ground  that  the  accused  was  laboring  under  de- 
lirium tremens  at  the  time  of  the  commitment  of  the  act,  and  that 
he  was  therefore  unable  to  know,  realize,  or  appreciate  what  he  was 
doing,  the  delirium  tremens  must  be  shown  to  have  antedated  the  fit 
of  drunkenness  during  which  the  act  was  committed.  The  court 
said:  "In  other  words,  if  a  person,  being  in  possession  of  his  mental 
faculties,  Toluntarlly  gets  into  a  fit  of  drunkenness,  and  during  such 
drunkenness  commits  a  homicide  under  a  diseased  mental  condition, 
occasioned  by  the  same,  he  cannot  set  up  such  diseased  mental  con- 
dition as  an  excuse  for  his  act;  that,  in  order  that  a  man  should  stand 
excused  for  a  homicide  committed  during  drunkenness,  and  while  in 
a  diseased  m'^ntal  condition,  the  diseased  mental  condition  which  ex- 
cuses the  homicide  should  be  able  to  be  successfully  urged  as  an  ex- 
cuse for  the  act  of  getting  drunk."  State  v.  Kraemer,  49  La.  Ann. 
766,  22  So.  264. 

sMl  Hale,  P.  C.  82;  Pearson's  Case,  2  Lewin,  C.  C.  144,  Beale's  Cas. 
261.    And  see  People  v.  Robinson,  2  Park.  Cr.  R.  (N.  T.)  235. 
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dinatc  and  irresistible  appetite  for  drink,  overcoming  the  will 
and  amounting  to  a  disease.**^  !N"or,  it  seems,  is  there  any 
exemption  from  responsibility  merely  because  a  man,  by  rea- 
son of  previous  injury  to  his  head  or  brain,  or  other  constitu- 
tional infirmity,  is  more  liable  to  be  maddened  by  liquor  than 
another  man.*®*^ 

106.  Settled  Insanity  or  Delirium  Tremens. 

The  general  rule  that  voluntary  drunkenness  is  no  defense , 
does  not  apply  in  the  case  of  settled  insanity,  or  delirium  tre- 
mens, resulting  from  previous  habits  of  intemperance,  for  such 
a  condition  is  the  remote,  and  not  the  immediate,  cause  of  the 
voluntary  drinking,  and  the  law  does  not  ordinarily  regard 
remote  causes.^®*  Such  insanity  will  exempt  one  from  respon- 
sibility under  the  same  circumstances,  but  only  under  the  same 
circumstances,  that  insanity  from  any  other  cause  would  ex- 
empt him.^®^ 

2»«Flanlgan  v.  People,  86  N.  T.  654,  40  Am.  Rep.  556;  Choice  y. 
State,  31  Ga.  424,  472,  Beale's  Cas.  269. 

SM  Choice  y.  State,  supra. 

It  is  said  by  Wharton  that  drunkenness  is  not  to  be  regarded  aa 
voluntary  when  it  is  the  result  of  moderate  and  customary  indulgence, 
and  is  caused  by  some  temporary  disease  or  debility,  or  unsuspected 
susceptibility.  1  Whart.  Crim.  Law  (10th  Ed.)  S  55,  citing  Roberts 
y.  People,  19  Mich.  401,  and  Rogers  y.  State,  33  Ind.  543.  See  McCook 
V.  State,  91  Ga.  740,  17  S.  B.  1019. 

x0«Per  Mr.  Justice  Story,  in  U.  S.  y.  Drew,  5  Mason,  %8,  Fed.  Ca& 
No.  14,993. 

The  Insane  condition  must  be  the  remote  and  not  the  immediate 
effect  of  intoxication.  That  defendant  had  from  the  length  of  his 
debauch  become  "crazy  druhk"  is  no  defense.  State  y.  Haab,  106  La. 
230,  29  So.  725,  Mikell's  Cas.  320. 

^91 1  Hale.  P.  C.  32;  Reg.  y.  Davis,  14  Cox,  C.  C.  563,  Beale's  Cas. 
262;  (J.  S.  V.  Drew,  6  Mason,  28,  Fed.  Cas.  No.  14,993;  People  y.  Rog- 
ers, 18  N.  Y.  9,  72  Am.  Dec.  484,  Beale's  Cas.  264;  and  see  U.  S.  y.  Mc- 
Glue,  1  Curt.  1,  Fed.  Cas.  No.  15,679;  Beasley  v.  State,  50  Ala.  149,  2 
Am.  Rep.  292;  Upstone  y.  People,  109  111.  169;  Wagner  y.  State,  116 
Ind.  181,  18  N.  E.  833;  Erwin  y.  State,  10  Tex.  App.  700;  Carter  y. 
State,  12  Tex.  600,  62  Am.  Dec.  539;  Evers  y.  State,  31  Tex.  Cr.  R. 
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106.  DnmkeimesB  may  Negatiye  Commimoii  of  the  Act. 

The  ttuA  that  the  accused  was  drunk  at  or  about  the  time  the 
deed  with  which  he  is  charged  was  committed  may  always  be 
provezL  if  it  tends  to  show  that  he  could  not  have  committed  the 
deed,  the  evidence 'being  admitted  in  such  case,  not  to  exempt 
him  from  responsibility  for  an  act  done  by  him,  but  to  show 
that  some  other  person,  and  not  he,  must  have  committed  it.^^^ 

107.  DnmlFenness  may  Negative  Spedfio  Intent  or  Knowledge. 

(a)  Specific  Intent — ^Proof  of  drunkenness,  though  volun- 
tary, is  also  admissible,  and  may  constitute  a  defense,  when  the 
accused  is  chai^d  with  an  offense  of  which  some  specific  in- 
tent is  an  essential  elem^it.  As  the  offense  cannot  be  commit- 
ted without  such  an  intent,  if  the  fact  of  drunkenness  nega- 
tives its  existence,  as  where  it  appears  that  the  accused  was  so 
drunk  that  he  could  not  have  entertained  such  an  intent,  it 
neceasarily  constitutes  a  complete  defense.^^ 

There  is  some  conflict  in  the  decisions,  but  by  the  weight  of 
authority  this  principle  admits  proof  of  drunkenness  in  prose- 

8X8,  20  8.  W.  744,  37  Am.  St  Rep.  811;  People  v.  Boblnson,  2  Park. 
Cr.  R.  (N.  Y.)  235;  Boawell  v.  Com.,  20  Grat.  (Va.)  860;  SUte  v.  Bob- 
inson,  20  W.  Va.  713,  48  Am.  Rep.  799;  Terrlll  v.  State,  74  WU.  278, 

42  N.  W.  243;  French  v.  State,  93  Wis.  325,  67  N.  W.  706;  SUte  v.  Hand, 
2  Hard.  (Del.)  149,  1  Manr.  645,  41  AU.  192;  SUte  y.  Harrigan,  9 
Honst  (DeL)  369,  31  Atl.  1052. 

298  Thus,  drunkenness  ma^  be  shown  when  It  tends  to  prove  an 
alibi,  as  where  It  is  shown  that  the  accused,  shortly  before  the  time 
the  act  was  done,  was  at  another  place,  and  in  such  a  sUte  of  drunk- 
enness that  he  could  not  have  been  at  the  place  where  the  act  was 
done.    Ingalls  ▼.  SUte,  48  Wis.  647,  4  N.  W.  785. 

i9»Steph.  Dig.  Crim.  Law,  art.  29;  Reg.  v.  Doody,  6  Cox,  0.  C.  463, 
Beale*B  Gas.  261;  People  ▼.  Walker,  38  Mich.  156,  Beale's  Gas.  271;  Rob- 
erts y.  People,  19  Mich.  401,  416;  Loza  y.  State,  1  Tex.  App.  488,  28 
Am.  Rep.  416;  Gline  v.  SUte,  43  Ohio  St  332,  1  N.  E.  22;  SUte  y. 
Ganrey,  11  Minn.  154;  People  y.  Ferris,  55  Gal.  688;  Qamer  y.  State, 
28  Fla.  113,  9  So.  835,  29  Am.  St.  Rep.  232;  Ghrisman  y.  SUte,  54  Ark. 
283,  15  S  W.  889,  26  Am.  St.  Rep.  44;  People  y.  Robinson,  2  Park.  Gr. 
R.  (N.  T.)  235;  Hilly.  SUte,  42  Neb.  503,  60  N.  W.  916;  Head  y.  SUte^ 

43  Neb.  30,  61  N.  W.  494. 

C.  &  M.  Crimea— 11, 
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cntions  for  asBault  with  intent  to  kill,  i/t>  woand,  te  rape,  or  to 
rob,  in  which  it  ie  neceeaarj  to  prove  the  specific  intent  to  kill, 
to  wound,  to  rape,  or  to  rob;'""  and  in  prosecutiona  for  bui^ 
lary,  wherein  a  specific  intent  to  commit  a  felon;  must  be 
shown;'"*  for  larceny  or  robbery,  wherein  Sn  intent  to  steal, — 
ihe  animvs  /urtmdi,— must  be  shown  ;*"'  for  an  attempt  to  com- 
mit a  crime,  wherein  it  must  be  shown  that  there  was  the  spe- 
cific intent  to  commit  the  particular  crime  charged  to  have 
been  attempted;""  for  conspiracy;'"'*  for  perjury;"**  for  bri- 
bery;""' or  for  forgery."" 

(6)  Knowledge, — On  the  same  principle,  proof  of  volun- 
tary drunkenness  may  be  shown  to  negative  the  existence  of  a 
knowledge  of  particular  facta,  when  such  knowledge  is  an 

■<»  Roberta  t.  People,  18  Mich.  401,  416;  Croabr  T.  People,  137  IlL 
325.  27  N.  B.  49;  Ollne  v.  State,  43  Ohio  St  332.  1  N.  E.  22;  State  v. 
Garvey.  11  Mian.  164;  Reagan  v.  State.  28  Tex.  App.  227,  12  S.  W. 
601,  19  Am.  St.  Rep.  833;  Wtiitten  v.  State,  HE  Ala.  72,  22  So.  488, 
Mlkell's  Cas.  326;  Chrfsman  t.  State,  64  Arlc.  283.  15  S.  W.  SS9,  2S  Am. 
St.  Rep.  44;    Booher  v.   Rtafp    iSfi  fpd.  435.  60  N.  E.  166;    Head  ' 


.  Grear,  S8  Minn.  426,  10  N. 


State,  48  Neb.  30.  61  N.  W.  494;  State  ^ 
W.  472. 

901  State  V,  Bcli,  29  Iowa,  316;  Schwabacher  t.  People.  166  III.  618. 
46  N.  E.  809.  Contra,  State  T.  Shores,  31  W.  Ya.  491,  7  S.  B.  413,  U 
Am.  St.  Rep.  875,  886. 

w»  People  T.  Walker,  38  Mich.  166,  Beale'a  Caa  271;  Chatliam  t. 
State.  92  Ala.  47,  9  So.  607;  Wood  T.  State.  34  Ark.  341.  36  Am.  Rep.  11; 
State  V.  Sohlneen,  20  Wis.  74,  78;  Loaa  v.  State,  1  Tex.  App.  488,  28 
Am.  Rep.  416;  Bartholomew  t.  People,  104  111.  601;  Keeton  t.  Com.,  92 
Ky.  622,  18  S.  W.  369;  State  y.  Koerner.  8  N.  D.  292,  78  N.  W.  981. 
Contra,  Dawaon  v.  State,  16  Ind.  428,  79  Am.  Dec.  439. 

M»  Reg.  V.  Doody,  6  Cox,  C.  C.  463,  Beale's  Cas.  261  (where  the  charge 
was  attempt  to  commit  suicide) ;  Reagan  t.  State,  28  Tex.  App.  227, 
12  S.  W.  601,  19  Am,  St.  Rep.  S33  (where  the  charge  was  attempt  to 
rape). 

»»»•  Booher  v.  State,  156  lud.  435,  60  N.  E.  166. 

xKLytle  V.  State.  31  Ohio  St.  196;  Lyle  t.  State,  SI  Tex.  Cr.  R. 
103,  19  S.  W.  903.  Compare  People  v.  WUley,  3  Park.  Or,  E.  (N.  Y.) 
19  and  Schaller  t.  State,  14  Mo.  602. 

*"  White  V,  State.  103  Ala.  72.  16  So.  68. 

•M  People  T.  Blake,  65  Cal.  276,  4  Pac  1. 
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essential  element  of  the  offense  charged,  as  in  prosecntions  for 
passing  oounterfeit  money  or  uttering  a  forged  instrument,  in 
wliich  it  is  necessary  to  allege  and  prove  that  the  accused  knew 
that  the  money  was  counterfeit  or  the  instrument  forged'^^ 
The  same  would  seem  to  be  true  of  a  prosecution  for  illegally 
voting  at  an  election.'®* 

(c)  Degree  of  Drunkenness. — ^Voluntary  drunkenness  is  no 
defense,  even  when  a  specific  intent  or  a  guilty  knowledge  is 
an  essential  element  of  the  crime  charged,  unless  the  accused 
iras  so  drunk  as  to  be  mentally  incapable  of  entertaining  the 
requisite  intent,  or  of  possessing  the  requisite  knowledge.  It  is 
only  material  when  it  negatives  the  existence  of  such  intent  or 
knowledge.**^ 

108.  Homicide  Cases. 

(a)  Murder  at  Common  Law. — The  application  of  the  prin- 
ciples stated  above  to  homicide  cases  is  of  so  much  importance 
as  to  require  special  mention.  As  will  be  shown  in  a  subsequent 
chapter,  to  constitute  murder  at  common  law  it  is  not  necessary 
that  there  shall  be  a  specific  intent  to  kill,  but  it  is.  sufficient 
to  show  malice  generally,  or  implied  malice,  as  by  showing  the 

•orpigman  v.  State,  14  Ohio.  556,  45  Am.  Dec.  66S;  U.  S.  v.  Kouden- 
bnsh,  Baldw.  514,  Fed.  Cas.  No.  16,198. 

S08  People  V.  Harris,  29  Cal.  678.  But  see  State  v.  Welch,  21  Minn. 
22,  where  it  was  held  that  drunkenness  could  not  be  shown  on  a 
proeecution  for  megally  voting  twice  at  an  election.  See,  to  the 
eame  effect,  McCook  v.  State,  91  Ga.  740,  17  S.  B.  1019. 

M»  n.  S.  V.  Roudenhush,  Baldw.  514,  Fed.  Gas.  No.  16,198.  In  this 
case  it  was  said  by  Judge  Baldwin:  "If  the  mind  still  acts, — if  its 
reasoning  and  discriminating  faculty  remains, — a  state  of  partial  in- 
toxication affords  no  ground  of  a  favorable  presumption  in  favor  of  an 
honest  or  innocent  intention,  in  cases  where  a  dishonest  and  criminal 
Intention  would  be  fairly  inferred  from  the  commission  of  the  same  act 
when  sober.  The  simple  question  is,  did  he  know  what  he  was  about?" 
See,  also,  Reagan  v.  State,  28  Tex.  App.  227,  12  S.  W.  601,  19  Am.  St 
Bep.  833;  Warner  v.  State,  66  N.  J.  Law,  686,  29  Atl.  505,  44  Am.  St. 
Bep.  415. 
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deliberate  use  of  a  deadly  weapon  without  justification  or  ex- 
cuse.^^^  It  is  well  settled,  therefore,  that,  on  a  prosecution  for 
murder  at  common  law,  voluntary  drunkenness,  however  exces- 
sive, is  no  defense.  It  neither  excuses  nor  mitigates  the  of- 
f^ise.*** 

(6)  Statutory  Degrees  of  Murder  (Jf)  First  Degree. — In 
many  states,  however,  murder  is  by  statute  divided  into  de- 
grees, and  an  actual  intent  to  kill,  jor  some  deliberation  and  pre- 
meditation, is  made  neoessary  to  constitute  murder  in  the  first 
degree,  but  not  to  constitute  murder  in  the  second  degree.'^' 
In  these  jurisdictions,  by  the  decided  weight  of  authority, 
drunkenness  may  be  shown  to  negative  the  existence  of  such  a 
state  of  mind,  and  se  to  show  that  a  homicide  was  not  murder 
in  the  first  degree.^** 

wo  Post,  f  244. 

»"  U.  S.  V.  McGlue,  1  Curt  1,  Fed.  Cas.  No.  J5,679;  People  v.  Rog- 
ers, 18  N.  Y.  9,  72  Am.  Dec.  484,  Beale's  Cas.  264;  Flanigan  v.  People, 
8€  N.  T.  564,  .40  Am.  Rep.  666;  Chotee  v.  State,  81  Oa.  424,  472,  Beale'a 
Cag.  269;  St^te  v.  Jphn,  8  Ired.  (N.  C)  880^  49  4n.  Pac  896;  People  v. 
Garbuttf  17  Mleh.  9,  97  Am.  Dec.  162;  State  y.  KxAeiper,  49  La.  Ann. 
766,  22  So.  264;  WiUis  v.  Com.,  32  Grat.  (V&.)  929;  State  v.  Robinson^ 
20  W.  Va.  713,  43  Am.  Rep.  799;  Sfaannahan  v.  Com.,  8  Bush  (Ky.) 
463,  8  Am.  Rep.  466;  Beasley  v.  State,  60  Ala.  149,  20  Am.  Rep.  292; 
State  ▼.  Buady,  24  S.  C.  439,  68  Am.  Rep.  262;  State  v.  Tatro,  50  Vt. 
483;  Carter  v.  State,  12  Tex.  500,  62  Am.  Dec.  639;  Upstone  ▼.  People^ 
109  lU.  169. 

The  case  of  Golllher  ▼.  Com.,  2  Duv.  (Ky.)  163,  87  Am.  Dec.  498, 
seems  to  be  opposed  to  this  well-settled  doctrine. 

S13  Post,  S  261  et  seq. 

•IS  In  Bome  states,  this  doctrine  is  not  recognized.  People  ▼.  Rog- 
ers,  18  N.  T.  9,  72  Am.  Dec.  484,  Beale's  Cas.  264;  Flanigan  y.  People, 
86  N.  T.  664,  40  Am.  Rep.  666;  State  ▼.  Tatro,  50  Vt  483. 

The  doctrine,  howcTer,  is  a  sound  one,  and  has  been  recognized  by 
the  supreme  court  of  the  United  States,  and  by  most  of  the  state  courts* 
Hopt  V.  People,  104  U.  S.  631;  Tucker  v.  U.  S.,  151  U.  S.  164;  Boswell 
V.  Com.,  20  Grat.  (Va.)  860;  Willis  v.  Com.,  32  Grat  (Va.)  929;  Gar- 
ner Y.  State,  28  Fla.  113,  9  So.  836,  29  Am.  St.  Rep.  232;  Com.  v. 
Dorsey,  108  Mass.  412;  Shannahan  v.  Com.,  8  Bush  (Ky.)  463,  8  Am. 
Rep.  466;  Pirtle  v.  State,  9  Humph.  (Tenn.)  663;  Lancaster  ▼.  State» 
2  Lea   (Tenn.)  676;   Jones  y.  Com.,  75  Pa.  403;  Keenan  ▼.  Com.,  44 
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The  fact  of  dnmkeniiess  will  Hot  mitigate  the  offense,  if  it 
waa  in  fact  committed  willfully,  deliberately,  and  premedi- 
tatedly,  but  it  may  be  proved,  and  is  entitled  to  weight  in  so 
far  only  as  it  tends  to  show  that  the  accused  was  not  in  such  a 
state  of  mind  as  to  be  capable  of  acting  with  that  deliberation 
and  pi^meditation  that  is  required  by  the  statutes  to  constitute 
murder  in  the  first  degree.'** 

(i?)  Second  Degree. — ^Neither  an  actual  intent  to  kill  nor 
premeditation  is  necessary  under  the  statutes  to  constitute 
murder  in  the  second  degree,  but  general  or  implied  malice  is 
sufficient,  as  in  the  case  of  murder  at  common  law.***  Drunk- 
enness, therefore,  is  no  defense  on  a  charge  of  this  degree  of 
murder.*** 

{S)  Intent  Conceived  Before  Becoming  Drunk. — ^Even  in  a 
prosecution  for  murder  in  the  first  degree,  the  fact  that  the 
accused  was  drunk  when  he  committed*  the  deed  is  immaterial, 
if  he  had  determined  to  commit  it  before  becoming  drunk.'* ^ 

Fa.  55,  84  Am.  Dec.  414,  MikeU's  Cas.  312;  State  ▼.  Robinson,  20  W. 
Ya.  713,  43  Am.  Rep.  799;  People  ▼.  Belencia,  21  Oal.  644;  People  y. 
Williams,  43  Cal.  344;  State  ▼.  Johnson,  40  Conn.  186,  Beale's  Cas. 
270;  State  ▼.  Johnson,  41  Conn.  684;  State  v.  Trlvas,  82  La.  Ann.  1086, 
36  Am.  Rep.  293;  Schlencker  v.  State,  9  Neb.  241,  1  N.  W.  867;  Wilson 
T.  State,  60  N.  J.  Law,  171,  37  Atl.  964,  38  Atl.  428;  People  ▼.  Corey, 
148  N.  T.  476,  42  N.  E.  1066;  People  ▼.  Leonardi,  148  N.  Y.  360,  38 
N.  B.  372;  State  v.  Faino,  2  Hard.  (Del.)  163,  1  Mary.  492;  ETers  y. 
State,  31  Tex.  Cr.  R.  318,  20  S.  W.  744,  37  Am.  St.  Rep.  811. 

S14  Gamer  y.  State,  28  Fla.  113,  9  So.  836,  29  Am.  St.  Rep.  232; 
Shannahan  y.  Com.,  8  Bush  (Ky.)  463,  8  Am.  Rep.  466;  Warner  y. 
State,  56  N.  J.  Law,  686,  29  Atl.  506,  44  Am.  St.  Rep.  416;  and  other 
cases  cited  in  the  note  preceding. 

si»  Post,  S  264. 

si«Boswell  y.  Com.,  20  Grat  (Va.)  860;  State  y.  Robinson,  20  W. 
Va.  713,  43  Am.  Rep.  799;  Jones  y.  Com.,  76  Pa.  403;  Wilson  y.  State, 
CO  N.  J.  Law,  171,  87  Atl.  964,  38  Atl.  428;  Evers  y.  State,  31  Tex.  Cr. 
R.  318,  20  S.  W.  744.  37  Am.  St.  Rep.  811. 

sir  If  a  man,  while  sober,  deliberately  resolyes  to  kill  another,  and 

then,  drinks  for  the  purpose  of  nenring  himself  to  the  commission  of 

the  deed,  and  kills  the  other  when  he  is  so  drunk  as  to  be  incapable 

ot  forming  aucli  a  design,  and  temporarily  unconscious  of  what  he  is 
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(c)  Manslaughter. — The  extent  to  which  drunkenness  may 
be  shown  at  common  law  to  reduce  a  homicide  from  murder  to 
volimtary  manslaughter  is  not  altogether  clear.^*' 

The  weight  of  authority  is  in  favor  of  the  rule  that,  if  the 
homicide  was  committed  after  such  provocation  as  the  law 
deems  adequate  to  reduce  a  killing  under  the  influence  of  pas- 
sion and  heat  of  blood  caused  thereby  to  manslaughter,  evidence 
that  the  accused  was  drunk  at  the  time  of  the  homicide  may  be 
admitted  and  considered  in  determining  whether  the  killing 
was  in  the  heat  of  blood  caused  by  the  provocation,  or  whether 
it  was  with  malice.^^* 

But  it  must  be  regarded  as  settled  that  the  mere  fact  of 
drunkenness  will  not  reduce  to  manslaughter  a  homicide  com- 
mitted on  inadequate  provocation,  or  on  adequate  provocation 
after  the  lapse  of  a  reasonable  time  for  the  blood  to  cool.  In 
other  words,  if  the  pro^rocation  would  not  reduce  a  homicide 
by  a  sober  man  from  murder  to  manslaughter^  it  will  not  so 
reduce  a  homicide  by  a  drunken  man.'^® 

doing,  he  is  still  guilty  of  murder  in  the  first  degree.  State  v.  Robin- 
son, 20  W.  Va.  713,  43  Am.  Rep.  799;  Garner  v.  State,  28  Fla.  113,  9  So. 
835,  29  Am.  St.  Rep.  232. 

S18A8  to  what  constitutes  voluntary  manslaughter,  see  post,  8  255 
et  seq. 

819  Rex  V.  Thomas,  7  Car.  ft  P.  817,  Mikell's  Cas.  811;  Marshall's 
Case,  1  Lewin,  C.  C.  76,  Mikell's  Cas.  311;  People  v.  Rogers,  18  N.  Y. 
9,  72  Am.  Dec.  484,  Beale's  Cas.  264.  See,  also,  Mclntyre  v.  People,  38 
III.  614;  Rafferty  v.  People,  66  111.  118;  Malone  v.  State,  49  Ga.  210; 
Shannahan  v.  Com.,  8  Bush  (Ky.)  463,  8  Am.  Rep.  465.  And  see  Pear- 
son's Case,  2  Lewin,  C.  C.  144,  Beale's  Cas.  261. 

820  Rex  Vf  Carroll,  7  Car.  ft  P.  145;  People  v.  Rogers,  18  N.  Y.  9,  72 
Am.  Dec.  484,  Beale's  Cas.  264;  Shannahan  v.  Com.,  8  Bush  (Ky.)  4C3. 
8  Am.  Rep.  465;  Com.  v.  Hawkins,  3  Gray  (Mass.)  463;  Keenan  v. 
Com.,  44  Pa.  65,  84  Am.  Dec.  414,  MikeU's  Cas.  312;  Gamer  v.  State, 
28  Fla.  113,  9  So.  835,  29  Am.  St.  Rep.  232;  Mclntyre  v.  People, 
38  111.  514;  Ralferty  v.  People,  66  111.  118;  State  v.  Tatro.  50  Vt.  483. 

In  Shannahan  v.  Com.,  supra,  it  was  said:  "The  proper  rule  is 
that  one  in  a  state  of  voluntary  intoxication  is  suhject  to  the  same 
rule  of  conduct,  and  to  the  same  rules  and  principles  of  law,  that  a 
sober  man  is;  and  that,  where  a  provocation  is  offered,  and  the  one 
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IX.  Hbspoksibility  of  Cobpobations. 
109.  In  OenaraL— A  oorporatioiL  is  liable  to  indictment: 

1.  For  nonf  earanoe. 

2.  By  the  weight  of  anthiMity,  for  misfeasance,  if  the  of- 

f  ense  does  not  involve  the  element  of  p«iM>nal  violence 
or  the  element  of  malice  or  actual  criminal  intent. 

3.  But  it  seems  that  it  is  not  indictable  tor  an  offense  of 

which  malice  or  an  actnal  criminal  intent  is  an  es- 
sential element. 

4.  It  is  not  indictable  for  felony. 

110.  Nwifeasance, 

In  view  of  the  fact  that  a  corporation  is^  in  the  language  of 
Chief  Justice  Marshall,  ^'an  artificial  being,  invisible,  intangi- 
ble, and  existing  only  in  contemplation  of  law,"  it  was  at  one 
time  doubted  whether  a  corporation  could  be  guilty  of  any 
crime.  Lord  Holt  is  reported  as  having  said  that  "a  corpora* 
tion  is  not  indictable^  but  the  particular  members  of  it  are."*^* 
This,  however,  is  not  now  the  law.  A  corporation  cannot  bd 
imprisoned,  but  it  may  be  deprived  of  its  charter,  or  it  may  be 
fined;  and  it  is  now  well  settled  that  it  may  be  indicted  and 
fined  for  offenses  consisting  in  mere  nonfeasance,  as  for  failure 
to  repair  a  public  road  or  a  bridge,  or  to  perform  other  duties 
imposed  upon  it  by  law.*** 

offering  it  is  killed,  if  it  mitigates  the  offense  of  the  man  drunk,  it 
should  also  mitigate  the  offense  of  the  man  sober." 

SSI  Anon.,  12  Mod.  669,  Mikell's  Cas.  328. 

s22Reg.  Y.  Birmingham  A  G.  R.  Co.,  8  Q.  B.  228,  9  Gar.  A  P.  469; 
tr.  8.  T.  John  Kelso  Co.,  86  Fed.  804,  Mikell's  Cas.  828;  Louisville, 
etc.,  R.  Co.  Y.  Com.,  18  Bush  (Ky.)  388,  26  Am.  Rep.  205;  State  Y. 
Cit7  of  Portland,  74  Me.  268,  43  Am.  Rep.  686;  State  y.  Godwinsville, 
etc.  Road  Co.,  49  N.  J.  Law,  266,  10  Atl.  666,  60  Am.  Rep.  611;  New 
York  ft  G.  L.  R.  Co.  y.  State,  50  N.  J.  Law,  303,  13  Atl.  1,  53  N.  J.  Law, 
244,  23  Atl.  168;  Susquehanna  St  B.  Turnpike  Road  Co.  y.  People,  15 
Wend.  (N.  T.)  267;  People  v.  Alhany  Corp.,  11  Wend.  (N.  Y.)  639,  27 
Am.  Dec.  96;  Delaware  DiYision  Canal  Co.  y.  Com.,  60  Pa.  367.  100 
Am.  Dec.  570;  LouisYille,  etc.,  R.  Co.  y.  State,  3  Head  (Tenn.)  623,  7S 
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111.  Misfeasaaod. 

In  several  of  the  earlier  cases  a  distinction  was  made,  with 
respect  to  the  criminal  responsibility  of  corporations,  between 
nonfeasance  and  misfeasance^  and,  while  it  was  conceded  that 


^ 


I . 


Am.  Dec.  778;  State  v.  Monongahela  River  R.  Co.,  S7  W.  Va.  108,  16 
S.  E.  619;  Com.  v.  Central  Bridge  Corp.^  12  Cush.  (Mass.)  242.  And 
0ee  Clark  ft  M.  Priv.  Corp.  8  247;  7  Am.  ft  Eng.  Enc  Law  (2d  Ed.) 
841,  842. 

It  was  said  by  Bigelow,  J.,  In  Com.  y.  Proprietors  of  New  Bedford 
Bridge,  2  Gray  (Mass.)  339,  Beale's  Cas.  277:  "(Corporations  cannot  be 
indicted  for  offenses  which  derive  their  criminality  from  evil  intention, 
or  which  consist  in  a  violation  of  those  social  duties  which  appertain 
to  men  and  subjects.  They  cannot  be  guilty  of  treason  or  felony,  of 
perjury,  or  offenses  against  the  person.  But  beyond  this  there  is  no 
good  reason  for  their  exemption  from  the  consequences  of  unlawful 
and  wrongful  acts  committed  by  their  agents  in  pursuance  of  author- 
ity derived  from  them.  Such  a  rule  would,  in  many  cases,  preclude 
all  adequate  remedy,  and  render  reparation  for  an  injury  committed 
by  a  corporation  impossible,  because  it  would  leave  the  only  means  of 
redress  to  be  sought  against  those  who  truly  committed  the  wrongful 
act  by  commanding  it  to  be  done.  There  is  no  principle  of  law  which 
would « thus  furnish  immunity  to  a  corporation.  If  they  commit  a 
trespass  on  private  property,  or  obstruct  a  way,  to  the  special  injury 
and  damage  of  an  individual,  no  one  can  doubt  their  liabilty  therefor. 
In  like  manner,  and  for  the  same  reason,  if  they  do  similar  acts,  to  the 
inconvenience  and  annoyance  of  the  public,  they  are  responsible  in 
the  form  and  mode  appropriate  to  the  prosecution  and  punishment  of 
such  offenses."  ^ 

Thus,  in  Susquehanna  ft  B.  Turnpike  Road  Co.  ▼.  People,  16  Wend. 
(N.  T.)  267,  it  was  held  that  a  turnpike-road  company  was  liable  to 
indictment  at  common  law  for  suffering  its  road  to  be  out  of  repair. 

And  in  Com.  v.  Central  Bridge  Corp.,  12  Cush.  (Mass.)  242,  it  was 
held  that  a  provision  in  the  charter  of  a  toll-bridge  corporation,  that 
the  bridge  should  "at  all  times  be  kept  in  good,  safe,  and  passable  re- 
pair," required  the  company  to  light  the  bridge,  if  necessary  to  make 
it  safe  and  convenient  for  passage  at  night,  and  that  an  indictment 
would  lie  for  failure  to  do  so. 

And  in  Louisville,  etc.,  R.  Co.  v.  Com.,  13  Bush  (Ky.)  388,  26  Am. 
Rep.  205,  it  was  held  that  it  was  the  duty  of  a  railroad  company  to 
cause  signals  to  be  given,  where  the  safety  of  travelers  on  intersecting 
roads  demanded  that  a  warning  should  be  given  of  approaching  trains^ 
and  that  an  habitual  failure  to  give  such  signals  or  warnings  was  an 
indictable  nuisance. 
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an  indictment  would  lie  for  nonfeasanoey  it  was  held  that  it 
wonld  not  lie  for  misfeasance,  as  for  a  nuisance  in  erecting  a 
dam  across  a*  navigable  river,'^  or  in  obstructing  a  highway 
by  digging  it  up  and  placing  stones  and  dirt  therein.*^*  This 
view,  however,  has  been  almost  universally  repudiated,  and 
it  may  now  be  regarded  as  settled  that  a  corporation  may 
*  be  indicted  for  misfeasance  as  well  as  for  nonfeasance.^*** 
Thus,  indictments  have  been  sustained  against  railroad  com- 
panies and  other  corporations  for  obstructing  a  highway  by  posi- 
tive acts,  as  by  cutting  through  the  same,***  by  permitting  their 
engines  and  cars  to  remain  on  the  track  at  highway  intersec- 
tions,**^* or  by  building  station  houses,  depots,  or  other  struc- 
tures thereon.**'' 

Indictments  have  also  been  sustamed  against  corporations 
for  contempt,**''*  for  creating  a  nuisance  by  building  a  bridge 

323  state  V.  Great  Works  Milling,  etc.,  Ck).,  20  Me.  41,  87  Am.  Dec. 
38.     Contra,  State  v.  City  of  Portland,  74  Me.  268,  43  Am.  Rep.  586. 

s24Com.  T.  Swift  Ran  Gap  Turnpike  Co.,  2  Ya.  Cas.  362;  State  7, 
Ohio  ft  M.  R.  Co.,  28  Ind.  362. 

s29Reg.  y.  Great  North  of  England  R.  Co.,  9  Q.  B.  815;  State  t. 
Passaic  County  Agr.  Soc,  54  N.  J.  Law,  260,  23  Atl.  '680;  Com.  ▼. 
Proprietors  of  New  Bedford  Bridge,  2  Gray  (Mass.)  339,  Beale's  Cas. 
277;  Palatka,  etc.,  R.  Co.  v.  State,  23  Fla.  546,  3  So.  158,  11  Am.  St. 
Rep.  395;  Delaware  Division  Canal  Co.  v.  Com.,  CO  Pa.  367,  100  Am. 
Dec.  570;  State  v.  City  of  Portland,  71  Me.  268,  43  Am.  Rep.  586;  State 
V.  Atchison,  3  Lea  (Tenn.)  729,  31  Am.  Rep.  663;  State  v.  Baltimore  ft 
O.  R.  Co.,  15  W.  Ya.  862,  26  Am.  Rep.  803;  Com.  ▼.  Pulaski  County 
Agr.  ft  M.  ABS'n,  92  Ky.  197,  17  S.  W.  442. 

"When  a  statute  in  general  terms  prohibits  the  doing  of  an  act  which 
can  he  performed  by  a  corporation,  and  does  not  expressly  exempt 
corporations  from  its  provisions,  there  is  no  reason  why  such  statute 
should  be  construed  as  not  applying  to  them  when  the  punishment 
provided  for  its  infraction  is  one  that  can  be  inflicted  upon  a  corpora- 
tion,— as,  for  instance,  a  fine."  De  Haven»  J.,  in  U.  S.  v.  John  Kelso 
Co.,  86  Fed.  304,  Mikell's  Cas.  328. 

*3«  Reg.  V.  Great  North  of  England  R.  Co.,  9  Q.  B.  315. 

ssM  State  V.  Western  N.  C.  R.  Co.,  95  N.  C.  602. 

»27  state  V.  Morris  ft  E.  R.  Co.,  23  N.  J.  Law,  360;  State  v.  Vermont 
Cent  R.  Co.,  27  Vt.  103. 

s37a  Telegram  Newspaper  Co.  v.  Com.,  172  Mass.  294,  52  N.  E.  445; 
Clark  ft  M.  Prlv.  Corp.  662,  and  cases  cited. 
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across  a  navigable  river,***  or  other  misfeasance,'***  by  build- 
ing a  railway  crossing  so  as  to  obstruct  the  hi^way,***^  and  by 
polluting  a  watercourse,***  for  keeping  a  disorderly  house,**^ 
for  permitting  gaming  on  its  premises,***  for  unlawfully  selling 
liquor,****  for  taking  usury,***  for  publishing  a  libel,****  for 
violation  of  the  Sunday  laws,***  for  peddling  by  an  agent  with- 
out a  license,****  for  defrauding  the  revenue,***^  for  violating 
a  statute  regulating  hours  of  labor,***®  and  for  cutting  down 
timber  and  obstructing  a  river,  in  violation  of  a  statute.*** 

112.  Offenses  Involving  Personal  Vialenoe  m  Evil  Intent 

It  has  been  said  that  a  corporation  cannot  be  indicted  for  an 
offense  involving  the  element  of  personal  violence,  as  assault 
and  battery,  or  for  an  offense  involving  the  element  of  malice 
or  evil  intent***    And  perhaps  this  must  now  be  regarded  as 

tss  Com.  V.  Proprietors  of  New  Bedford  Bridge^  2  Gray  (Mass.)  839» 
Beale'8  Caa.  277. 

sMa  People  V.  Detroit  White  Lead  Works,  82  Mich.  471,  46  N.  W.  736. 

ss8b  Northern  Cent  R.  Co.  v.  Com.,  90  Pa.  800. 

s»  In  Rex  v.  Medley,  6  Car.  ft  P.  292,  an  indictment  was  sustained 
against  a  gas  company  for  nuisance  in  so  conducting  its  works  as  to 
convey  large  quantities  of  noisome  liquids,  arising  from  the  manufac- 
ture of  gas,  into  the  river  Thames,  whereby  the  water  was  polluted,  and 
fish  destroyed.  See,  also,  State  v.  City  of  Portland,  74  Me.  268,  48  Am. 
Rep.  686. 

*80  state  V.  Passaic  County  Agr.  Soc,  64  N.  J.  Law,  260,  28  Atl.  680. 

tti  Com.  V.  Pulaski  County  Agr.  ft  M.  Ass'n,  92  Ky.  197,  17  S.  W.  442. 
Compare  State  v.  Sullivan  County  Agr.  Soc,  14  Ind.  App.  369,  42  N. 
B.  968. 

Ml*  Action  for  penalty,  Stewart  v.  Waterloo  Turn  Verein,  71  lowa^ 
226,  82  N.  W.  275. 

•sa  state  V.  Security  Bank  of  Clark,  2  S.  D.  688,  61  N.  W.  837. 

•8>«  State  V.  Atchison,  3  Lea  (71  Tenn.)  729,  31  Am.  Rep.  663.  And 
see  Telegram  Newspaper  Co.  v.  Com.,  172  Mass.  294,  62  N.  B.  445. 

tss  State  V.  Baltimore  ft  O.  R.  Co.,  16  W.  Va.  362,  36  Am.  Rep.  803. 

S83a  Standard  Oil  Co.  v.  Com.,  107  Ky.  606,  66  S.  W.  8. 

sssbu.  S.  V.  Baltimore  ft  O.  R.  Co.,  7  Am.  Law  Reg.  (N.  S.)  767,. 
Fed.  Cas.  No.  14,509. 

S88C  u.  S.  V.  John  Kelso  Co.,  86  Fed.  804,  Mikell's  Cas.  828. 

M*  State  V.  White  Oak  River  Corp.,  Ill  N.  C.  661,  16  S.  E.  831. 

ts5  Com.  V.  Proprietors  of  New  Bedford  Bridge,  2  Gray  (Mass.)  839» 
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the  law.  It  18  well  settled,  however,  that  a  corporation  may  be 
made  liable  in  a  civil  action  for  an  assault  and  battery  commit- 
ted by  an  agent  in  the  course  of  his  employment,  and  for  ma- 
licious wrongs  of  its  agents,  and  some  of  the  courts  have  shown 
a  tendency  to  extend  this  doctrine  to  criminal  prosecutions.**'* 
Malice  is  an  element  of  criminal  libel,  and  an  indictment  for 
libel  has  been  sustained  against  a  corporation.*** 

Wharton  says  that  there  is  no  reason  why  the  same  acts  for 
which  a  corporation  is  subject  to  a  civil  action  may  not  equally 
be  the  basis  of  a  criminal  proceeding,  when  they  result  in  in- 
jury to  the  public  at  large;**''  and  he  is  sustained  by  dicia  in 
some  of  the  late  cases.*** 

There  are  some  crimes  of  which,  from  their  very  nature,  cor- 
porations cannot  be  guilty,  as  perjury.**®  And  they  cannot 
be  indicted  for  a  felony,  because,  if  for  no  other  reason,  they 
cannot  be  subjected  to  the  punishment  prescribed  for  felony.**^ 

113.  Hunicipal  Corporations. 

The  doctrine  that  corporations  may  be  liable  to  indictment 
applies,  not  only  to  private  corporations,  but  to  municipal  cor- 

Beale'B  Gas.  277;  keg.  v.  Birmingham  ft  O.  R.  Co.,  8  Q.  B.  223,  9  Car.  St 
P.  469;  Delaware  Division  Canal  Co.  v.  Com.,  60  Pa.  367,  100  Am.  Dec. 
570;  On*  v.  Bank  of  U.  S.,  1  Ohio,  36;  Com.  v.  Punxsutawney  St.  Pass. 
R.  Co.,  24  Pa.  Co.  Ct  R.  26. 

stsaCom.  V.  Pulaski  County  Agr.  ft  M.  Ass'n,  92  Ky.  197, 17  S.  W.  442; 
State  V.  Baltimore  ft  O.  R.  Co.,  15  W.  Ya.  362,  36  Am.  Rep.  803. 

SM  State  V.  Atchison,  8  Lea  (Tenn.)  729,  31  Am.  Rep.  663. 

M7  1  Whart  Crlm.  Law,  §  87. 

*M  See  Com.  y.  Pulaski  County  Agr.  ft  M.  Ass'n,  92  Ky.  197,  17  S.  W. 
442;  State  v.  Passaic  County  Agr.  Soc,  54  N.  J.  Law,  260,  23  Atl.  680; 
State  v.  Baltimore  ft  O.  R.  Co.,  16  W.  Va.  362,  36  Am.  Rep.  803. 

sMCom.  V.  Pulaski  County  A.  ft  M.  Ass'n,  supra.  And  see  U.  S.  v. 
John  Kelso  Co.,  86  Fed.  304,  Mikell's  Cas.  328. 

MO  Com.  V.  Pulaski  County  A.  ft  M.  Ass'n,  supra.  And  see  Com.  v. 
Proprietoni  of  New  Bedford  Bridge,  2  Gray  (Mass.)  8^9,  Beale's  Cas. 
277. 
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}  across  a  navigable  river,***  or  other  misfeasance,****  by  build- 

ing a  railway  crossing  so  as  to  obstruct  the  hi^way,***^  and  by 
polluting  a  watercourse,***  for  keeping  a  disorderly  house,**^ 
for  permitting  gaming  on  its  premises,***  for  unlawfully  selling 
liquor,****  for  taking  usury,***  for  publishing  a  libel,****  for 

j  violation  of  the  Sunday  laws,***  for  peddling  by  an  agent  with- 

:  )  out  a  license,****  for  defrauding  the  revenue,***^  for  violating 

a  statute  regulating  hours  of  labor,***®  and  for  cutting  down 
timber  and  obstructing  a  river,  in  violation  of  a  statute.*** 
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112.  Offenses  Involving  Personal  Violence  or  Evil  Intent. 

It  has  been  said  that  a  corporation  cannot  be  indicted  for  an 
offense  involving  the  element  of  personal  violence,  as  assault 
and  battery,  or  for  an  offense  involving  the  element  of  malice 
or  evil  intent***    And  perhaps  this  must  now  be  regarded  as 

tss  Com.  V.  ProprietOFB  of  New  Bedford  Bridge^  2  Gray  (Mass.)  839» 
Beale'B  Cas.  277. 

M8a  People  V.  Detroit  White  Lead  Works,  82  Mich.  471,  46  N.  W.  736. 

•S8b  Northern  Cent  R.  Co.  v.  Com.,  90  Pa.  800. 

s»  In  Rex  v.  Medley,  6  Car.  ft  P.  292,  an  Indictment  was  sustained 
against  a  gas  company  for  nuisance  In  so  conducting  Its  works  as  to 
convey  large  quantities  of  noisome  liquids,  arising  from  the  manufac- 
ture of  gas,  Into  the  river  Thames,  whereby  the  water  was  polluted,  and 
fish  destroyed.  See,  also.  State  v.  City  of  Portland,  74  Me.  268,  48  Am. 
Rep.  686. 

*so  State  V.  Passaic  County  Agr.  Soc,  64  N.  J.  Law,  260,  23  Atl.  680. 

•»i  Com.  V.  Pulaski  County  Agr.  &  M.  Ass'n,  92  Ky.  197,  17  S.  W.  442. 
Compare  State  v.  Sullivan  County  Agr.  Soc,  14  Ind.  App.  369,  42  N. 
B.  963. 

»«!•  Action  for  penalty,  Stewart  v.  Waterloo  Turn  Vereln,  71  lowa^ 
226,  32  N.  W.  276. 

S82  State  V.  Security  Bank  of  Clark,  2  S.  D.  638,  61  N.  W.  837. 

S82a  state  V.  Atchison,  3  Lea  (71  Tenn.)  729,  31  Am.  Rep.  663.  And 
see  Telegram  Newspaper  Co.  v.  Com.,  172  Mass.  294,  62  N.  E.  446. 

sss  State  v.  Baltimore  ft  O.  R.  Co.,  16  W.  Va.  362,  36  Am.  Rep.  803. 

tssa  Standard  Oil  Co.  v.  Com.,  107  Ky.  606,  66  S.  W.  8. 

sssbu.  S.  V.  Baltimore  ft  0.  R.  Co.,  7  Am.  Law  Reg.  (N.  S.)  767,. 
Fed.  Cas.  No.  14,609. 

sssc  tj.  S.  V.  John  Kelso  Co.,  86  Fed.  804,  Mlkell's  Cas.  328. 

SS4  State  V.  White  Oak  River  Corp.,  Ill  N.  C.  661,  16  S.  E.  331. 

tsB  Com.  V.  Proprietors  of  New  Bedford  Bridge,  2  Gray  (Mass.)  339,. 


CORPORATIONS.  I7l 

the  law.  It  18  well  settled,  however,  that  a  corporation  may  be 
made  liable  in  a  civil  action  for  an  assault  and  battery  commit- 
ted by  an  agent  in  the  course  of  his  employment,  and  for  ma- 
licious wrongs  of  its  agents,  and  some  of  the  courts  have  shown 
a  tendency  to  extend  this  doctrine  to  criminal  prosecutions.*^'* 
Malice  is  an  element  of  criminal  libel,  and  an  indictment  for 
libel  has  been  sustained  against  a  corporation.'** 

Wharton  says  that  there  is  no  reason  why  the  same  acts  for 

which  a  corporation  is  subject  to  a  civil  action  may  not  equally 

be  the  basis  of  a  criminal  proceeding,  when  they  result  in  in- 

jnry  to  the  public  at  large;**''  and  he  is  sustained  by  dicta  in 

some  of  the  late  cases.*** 

There  are  some  crimes  of  which,  from  their  very  nature,  cor- 
porations cannot  be  guilty,  as  perjury.**®  And  they  cannot 
be  indicted  for  a  felony,  because,  if  for  no  other  reason,  they 
cannot  be  subjected  to  the  punishment  prescribed  for  felony.**^ 


113.  Hnnicipal  Corporations. 

The  doctrine  that  corporations  may  be  liable  to  indictment 
applies,  not  only  to  private  corporations,  but  to  municipal  cor- 

Beale'a  Gas.  277;  heg.  v.  Birmingham  ft  O.  R.  Co.,  3  Q.  B.  223,  9  Car.  St 
P.  469;  Delaware  Division  Canal  Co.  v.  Com.,  60  Pa.  367,  100  Am.  Dec. 
570;  Orr  v.  Bank  of  U.  S.,  1  Ohio,  36;  Com.  v.  Punxsutawney  St.  Pass. 
R.  Co.,  24  Pa.  Co.  Ct  R.  25. 

MM  Com.  V.  Pulaski  County  Agr.  k  M.  Ass'n,  92  Ky.  197, 17  S.  W.  442; 
State  V.  Baltimore  k  O.  R.  Co.,  15  W.  Ya.  362,  36  Am.  Rep.  803. 

SM  State  V.  Atchison,  8  Lea  (Tenn.)  729,  31  Am.  Rep.  663. 

»T  1  Whart.  Crlm.  Law,  §  87. 

SS8  See  Com.  v.  Pulaski  County  Agr.  ft  M.  Ass'n,  92  Ky.  197,  17  S.  W. 
442;  State  v.  Passaic  County  Agr.  Soc,  54  N.  J.  Law,  260,  23  Atl.  680; 
State  v.  Baltimore  ft  0.  R.  Co.,  15  W.  Ya.  362,  36  Am.  Rep.  803. 

so  Com.  V.  Pulaski  County  A.  ft  M.  Ass'n,  supra.  And  see  tJ.  S.  v. 
John  Kelso  Co.,  86  Fed.  304,  Mikell's  Cas.  328. 

MO  Com.  V.  Pulaski  County  A.  ft  M.  Ass'n,  supra.  And  see  Com.  v. 
Proprietors  of  New  Bedford  Bridge,  2  Gray  (Mass.)  8^9,  Beale's  Cas. 
277. 
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that  a  conspiracy  to  commit  any  crime,  either  as  an  end  or  as 
the  means  of  accomplishing  an  end  not  criminal,  is  a  misde- 
meanor at  common  law;  and  it  is  immaterial  whether  the  in- 
tended crime  be  a  felony  or  merely  a  misdemeanor,  and  whether 
it  be  criminal  at  common  law  or  by  statute  only.^^^  For  this 
proposition,  said  Judge  Buchanan  in  the  case  above  referred 
to,  "it  can  scarcely  be  necessary  to  offer  any  authority."^®* 
Conspiracy  to  obtain  money  or  property  by  false  pretenses  is 
clearly  indictable  where  there  is  a  statute  punishing  the  obtain- 
ing of  money  or  property  by  such  means.  ^®*  The  same  is  true 
of  conspiracy  to  commit  an  assault  and  battery,  or  to  procure 
the  false  imprisonment  of  another,*^  to  rob  or  steal,*®*  etc. 

140.  Oosflpiracy  to  Pervert  or  Obstruct  Justice* 

To  willfully  obstruct  or  pervert  the  course  of  public  justice 
is  a  misdemeanor  at  common  law,  and  therefore  a  conspiracy  to 
effect  such  a  purpose  is  clearly  indictable  as  a  conspiracy  to 
commit  a  crime.  Thus,  it  is  a  crime  to  conspire  to  obstruct  an 
officer  in  the  discharge  of  his  official  duty  ;*®*  to  fabricate  or  de- 
stroy evidence,  as  by  introducing  false  affidavits  or  certificates  in 

101  Heg.  V.  Bunn,  12  Cox,  C.  C.  816;  Beasley,  C.  J.,  in  State  v.  Don- 
aldson, 32  N.  J.  Law,  151,  90  Am.  Dec.  649,  Beale's  Cas.  828;  State  v. 
Olidden,  55  Conn.  46,  8  Atl.  890. 

103  state  V.  Buchanan,  6  Har.  ft  J.  (Md.)  817,  9  Am.  Dec.  634,  Mikeirs 
Cas.  358. 

103  Reg.  V.  Hudson,  8  Cox,  C.  C.  305,  Beale's  Cas.  158;  Orr  v.  People, 
63  111.  App.  305;  People  v.  BuUer,  111  Mich.  483,  69  N.  W.  734. 

104  state  Y.  McNally,  34  Me.  210,  66  Am.  Dec  650;  Com.  v.  Putnam, 
29  Pa.  296.  Conspiracy  to  have  a  sane  woman  declared  insane,  and 
confined  in  an  asylum.  Is  indictahle.  Com.  v.  Spink,  137  Pa.  256,  20  Atl. 
680. 

lOB  People  v.  Richards,  67  Cal.  412,  7  Pac.  828,  56  Am.  Rep.  716;  Miller 
V.  Com.,  78  Ky.  15,  39  Am.  Rep.  194. 

106  state  T.  Noyes,  25  Vt.  415,  420;  State  v.  McNally,  34  Me.  210,  66 
Am.  Dec.  650. 


CRIMINAL  CONSPIRACY. 

eridenee,  hy  suppressing  a  will,  etc.,"*'  or  by  pnsaing  a  person 
oS  as  the  heir  of  a  decedent  to  obtain  a  part  of  liia  estate;"" 
lo  procure  criminal  process  for  improper  purposes ;"'°  to  en- 
force by  legal  process  the  payment  of  sums  not  due;'"*  or  to 
pack  a  jury.'''  A  conspiracy  between  a  witness  and  others  for 
the  former  not  to  appear  in  obedience  to  a  summons  on  the 
trial  of  au  indictiucul  is  an  indictable  conspiracy."" 

141.  Oonspiracj  to  do  Immoral  Acts, 

A  conspiracy  to  accomplish  an  object  that  ia  immoral  ia 
deariT  mdictable,  if  the  act  contemplated  is  an  offense  against 
the  public  morals,  as  an  act  of  public  indecency  or  immoral- 
ilT.'"  And  even  when  the  object  of  a  conspiracy  is  not  of  this 
tiaracfer,  if  it  ia  immoral,  it  is  indictable.  The  object  need 
not  be  an  indictable  offense.  Thus,  in  a  leading  English  case,"* 
an  indietment  was  sustained  for  a  conspiracy  to  place  a  girl, 
irith  lier  own  consent,  in  the  hands  of  a  man  for  the  purpose  of 
prostitution,  though  neither  seduction  nor  prostitution  in  pri- 
Htewas  indictable  at  common  law.  The  immoral  object  mado 
the  conspiracy  indictable,"* 

'"St»te  V.  DeWUt.  2  Hill  (S  C.l  282.  2T  Am,  Dec.  37*.  In  Rex  T. 
itivber,  6  Term  R.  619.  an  Indictment  was  BustaJned  tor  consptracr  to 
peiren  tbe  course  ot  juatlce  by  producing  in  evidence  a  falHB  certificate 
by  Justices  of  ilie  peace  that  a  highway  was  repaired,  to  Influence  the 
ludgment  of  itie  court  on  an  Indictment  lor  failure  to  repair. 

U  Is  an  Indictable  offense  to  conspire  to  cauee  It  falsely  to  appear  of 
record  that  a  certain  person  1b  married  to  one  oE  the  conaii  Ira  tors. 
Com.  V.  Waternan,  122  Mass.  43. 

i"»Rex  V.  Roblnaon,  1  Leach.  C.  C.  27. 

"•Blomer  v.  People.  £5  111.  70,  76  Am.  Dec.  788. 

lie  Reg.  V.  Taylor.  IS  Cox,  C.  C.  2S5,  268. 

"lO'Donnell  t.  People,  41   III.  App.  23. 

"tRee.  T-  Hamp.  8  Cos,  C.  C.  167;  People  t.  Chafle,  16  Barb.  (N.  T.) 


an. 


iipo^t.  I  468  et  seq. 

I'  Rex  T.  Delaval,  3  Burrow.  1434,  1  W.  Bl.  410,  43fl,  Scale's  Caa.  101. 

;»And  see  R«r  ».  Qrey.  9  How.  St,  Tr.  127,  1  East.  P.  C.  460;  Smllli 
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It  has  also  been  held  an  indictable  offense  to  conspire  to  per- 
suade a  woman  and  her  parents  that  k  forged  license  is  genuine^ 
and  that  one  of  the  conspirators  is  a  justice  of  the  peace,  and 
thus  gain  their  consent  to  a  sham  marriage.^  ^^  There  may  be 
a  conspiracy  to  commit  adultery,^^**  but  not  between  the  man 
and  the  woman  themselves ;  concert  of  action  in  such  case  being 
a  constituent  part  of  the  offense  itself.^*®** 

142.  Oonspiracy  to  Oommit  a  Here  Private  Wrong— In  Oen- 
eral. 

There  are  some  cases  in  which  it  has  been  held  (by  Lord  El- 
lenborough,  among  others)  that  to  render  a  conspiracy  indictable 
there  must  be  a  combination  to  commit  some  act  that  is  known 
as  an  offense  at  common  law,  or  that  has  been  declared  an  of- 
fense by  statute,  and  that  a  conspiracy,  therefore,  to  commit  a 
mere  private  fraud  or  private  trespass,  is  not  criminal.**^  But 
the  overwhelming  weight  of  authority  is  against  these  deci- 
sions. To  render  a  conspiracy  criminal,  it  is  not  at  all  neces- 
sary that  a  criminal  act  shall  be  contemplated,  either  as  the 
end  or  as  a  means.     It  is  a  misdemeanor  to  conspire  to  com- 

V.  People,  26  111.  17,  76  Am.  Dec.  780,  Beale's  Cas.  811  (conspiracy  to 
fraudulently  procure  a  girl  to  have  carnal  connection  with  a  man); 
Reg.  V.  Hov'ell,  4  Post,  ft  F.  160;  Reg.  v.  Mears,  2  Den.  C.  C.  79,  4  Cox, 
C.  C.  425;  State  v.  PoweU,  121  N.  C.  635,  28  S.  E.  525. 

118  State  V.  Murphy,  6  Ala.  765,  41  Am.  Dec.  79.  And  see  State  v.  Wilr 
son,  121  N.  C.  650,  28  S.  E.  416. 

118a  State  v.  Clemenson,  123  Iowa,  524,  99  N.  W.  139. 

iiob  Shannon  v.  Com.,  14  Pa.  226,  MlkelFs  Cas.  383;  Miles  v.  State» 
68  Ala.  390. 

117  Alderman  v.  People,  4  Mich.  414.  69  Am.  Dec.  321  (but  see  Peo- 
ple v.  Richards,  1  Mich.  216,  51  Am.  Dec.  75) ;  Com.  v.  Prius,  9  Gray 
(Mass.)  127,  Beale*8  Cas.  810  (but  see  Com.  v.  Warren,  6  Mass.  74) ; 
State  V.  Rickey,  9  N.  J.  Law,  293  (disapproved  in  State  v.  Norton,  23 
N.  J.  Law,  44  and  State  v.  Donaldson,  32  N.  J.  Law,  151,  90  Am.  Dec. 
049,  Beale's  Cas.  828) ;  State  v.  Straw,  42  N.  H.  393.  And  see  Rex  v. 
Pywell,  1  Starkie  402,  Beale's  Cas.  807;  Rex  v.  Turner,  13  East,  228, 
Beale's  Cas.  805  (disapproved  in  Reg.  v.  Rowlands,  5  Cox,  C.  C.  436,  490, 
per  Lord  Campbell;  and  in  Mifflin  v.  Com.,  6  Watts  ft  S.  (Pa.). 461,  463, 
per  Chief  Justice  Gibson). 
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Eiit  against  another  a  lucro  private  wrong,  the  only  effect  of 
ifhieh  would  be  to  render  the  \vTougdoers  liable  to  an  action  for 
damugea,  if  acting  individually.  While  the  contemplated 
Wong  would  not  be  indictable,  the  unlawful  combination  to 
TODiinit  it,  because  of  the  increased  power  to  injure,  ia  re- 
garded as  so  far  injurious  to  the  public  at  large  as  to  require  the 
state  to  iBterfere.  Hawkins  saya:  "There  can  be  no  doubt 
tbat  all  combinations  whatsoever,  wrongfully  to  prejudice  a 
third  person,  are  highly  criminal  at  eonimon  law,'"^^  And 
Chilly  says:  "All  confederacies  wrongfully  to  prejudice  an- 
other are  misdemeanors  at  common  law,  whether  the  inten- 
tion is  to  injure  his  property,  his  person,  or  his  character."'" 

143,  Conspiracy  to  Commit  a  Treepass. 

In  accordance  with  this  doctrine  it  ia  well  settled  that  a  con- 
spiracy to.  commit  any  trespass  upon  the  property  of  another, 
real  or  personal,  is  indictable  at  common  law,  though  the  in- 
tended trespass  may  be  nothing  more  than  a  civil  iniury,  and 

would  not  be  indictable  if  coumiitted.' '" 

14*.  Coiupira.cy  to  Defraud. 

Tte  doctrine  has  also  been  frequently  applied  to  conspiracies 
foperpelratc  a  fraud  upon  others.  To  obtain  another's  money 
w  goods  by  mere  false  representations,  without  using  false 
Weights,  measures,  or  tokens,  is  a  mere  private  wrong  at  cora- 
mon  iaw,  and  not  an  indictable  cheat,  and  yet  it  has  been  held 


.  Edwards,  S  Mod.  320.  Beate's  Cas.  Sa4, 
And  see  the  cases  cited  speclflcally  tn 


ml  Hawk,  P,  C.  c  72;  Rex  v 

">3  Chit.  Crlm.  Lew.  1139. 
the  following  notes. 

An  Indlctmpnt  has  been  sustained  for  conspiracy  to  effect  the  escapa 
of  a  female  Infant,  with  a  view  to  her  marriage  agalnHt  her  father's 
will,  Miaiin  V.  Com.,  S  Watia  &  S.  (Pa.)  4G1,  40  Am.  Dec.  627;  for  con- 
Epiracy  to  seduce  a  minor  son  and  heir,  "and  carry  him  out  of  the  cua- 
tody,  counsel,  and  government  of  hia  Calher,"  with  dealgn  to  marry 
him  to  a  woman  of  ill  fame,  Rex  r.  Thorp,  5  Mod,  221. 
Ill)  wllBon  y.  Com,.  96  Pa.  59. 
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ID  indictable  offense  to  eonspire  to  defraud  by  snch  means,*** 
and  it  is  immaterial  that  the  means  employed  are  not  eucoess- 
ful  nor  calculated  to  deceive  persons  of  ordinary  intelli- 
gence.^*^* The  same  is  true  of  any  other  conspiracy  to  de- 
fraud by  means  that  are  not  criminal,  but  merely  wrongful.*'* 
Other  Illustrations  of  Conspiracy  to  Defraud. — Thus,  indict- 
ments have  been  sustained  for  conspiracy  to  falsely  read  a  re- 
lease to  an  illiterate  man,  and  thereby  induce  him  to  sign  it  ;*" 
to  persuade  a  man  to  bet  on  a  race  that  is  to  be  fraudulently 
mn  ;^**  to  deceive  the  general  public  by  conducting  "materiali*- 
ing  seances"  and  masquerading  as  spirits  of  the  dead  ;****  to  get 
a  man  drunk  and  cheat  him  at  cards;***  to  cheat  one  out  o' 
his  land;'**  to  obtain  goods  from  a  merchant  without  paying 
for  them;!"  to  induce  a  person,  by  false  representations,  to 
for^!;o  a  legal  claim;'"  to  dispose  of  goods  in  contemplation  of 

I"  Reg.  r.  Mackaitr,  3  Ld.  lUym.  1179;  R«  t.  Wb«atty,  >  Bnmnr, 
1126.  Belle's  Cas.  97;  Com.  t.  Warren,  6  Maaa.  74;  People  v.  Butler,  lU 
Mich.  483,  69  ft.  W.  734.  See,  also.  Reg.  v.  Hudson,  8  Coz.  C.  C.  305, 
Beale'B  Cas.  158. 

i"e  People  t.  Gllman,  ISl  Hlch.  187,  80  N.  W.  4,  80  Am.  St.  Rep.  490, 
46  L.  R.  A.  21S. 

uiRex  T.  Edwards,  8  Hod.  330,  Beale'a  Caa.  804:  Bag.  r.  Warbarton, 
L.  R.  1  C.  C.  274,  Beale's  Cas.  808;  State  y.  Buchaaan,  6  Har.  A  J.  (Md.) 
317,  9  Am.  Dec.  634,  Mlitelt'B  Cas.  358;  People  t.  Rldiards,  1  Hlch.  S16, 
61  Am.  Dec.  7G;  People  t.  Underwood,  16  Wend.  (N.  T.)  646;  Johnsoa 
T.  People,  32  III.  314;  Orr  y.  People,  S3  111.  App.  SOS;  and  cases  cited  in 
tbe  notes  following. 

>"  Reg.  T.  Sklrret,  Sid.  312. 

ii«  Reg.  T.  Orbell,  6  Hod.  42. 

iita  People  t.  Oilman,  121  Utch.  187,  80  N.  W.  4,  SO  Am.  St.  Rep.  490, 
46  L.  R.  A.  218. 

lit  State  T.  Younger,  1  Dot.  (N.  C.)  3E7, 17  Am.  Dec  G7I. 

i3<  People  V.  Richards,  1  Mich.  216,  61  Am.  Dec.  7G. 

t"  Reg.  »,  Onnai),  14  Cox,  C.  C.  881;  Com.  t.  Ward.  1  Hasa.  473;  Com. 
T  Eastman,  1  Cosh.  (Haea.)  1S9,  48  Am.  Dec.  G9S. 

IK  Ref.  V.  CarllBle,  Dears.  C.  C.  337,  6  Cox,  C.  C.  336. 
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banlrnptcy,  ■with  intent  to  defraud  creditors;**'  to  conduct  » 
mock  HDction,  or  stifle  competition  at  an  auction  sale.*'"  And 
many  other  cases  might  be  cited.'" 

liG;  Oonipiraey  to  Slander  or  Extort  Kanej. 

It  18  also  well  settled  that  it  is  a  misdemeanor  at  common 
law  for  two  or  more  persons  to  conspire  to  slander  another,  or 
to  make  a  false  charge  against  him,  either  for  the  purpose  of  in- 
juring his  reputation,  or  for  the  purpose  of  extorting  money 
from  bim,  as  in  the  case  of  blackmail,  though  verbal  defama- 
tion and  extortion  of  money  otherwise  than  under  color  of  of- 
fice are  not  crimes  at  all  at  common  law."' 


146.  CoDBpinu^  to  Injure  Another  in  His  Trade  or  Oallinjf, 

It  is  also  an  indictable  offense  at  common  law  to  maliciously 
conspire  to  injure  another  in  his  trade  or  calling  by  means 

"<Reg.  V.  Hall,  1  Fmt.  ft  F.  33.  And  see  Hermann  t.  Reg.,  L.  R.  ft 
Q.  B.  102.  12  Cox.  C.  C.  S83.  28  L.  T.  (N.  S.)  162;  Com.  T.  Goldsmith, 
1!  Phlla.  (Pa.)  632. 

"•Reg.  T.  Lewlt,  11  Cox,  C.  C.  *04;  Levi  t.  Levi.  6  Car.  ft  P.  239. 

HI  See  Reg.  v.  Brown.  7  Cox,  C.  C.  442;  Reg.  v.  Kenrlck.  5  Q.  B.  49, 
T  Jur.  Slg;  Ellwj  r.  8Ute.  57  MUb.  837;  State  v.  Cole.  39  N.  J.  Law, 
324. 

Conspiracy  between  a  servant  and  another  to  sell  the  master's  gooda 
U  less  thBn  the  proper  price,  and  divide  the  difference,  or  otherwise  de- 
^fraud  tbe  master.    Reg.  t.  DeKromme,  17  Cox,  C.  C.  492. 

Conspiracy  between  a  temale  servant  and  a  man  tor  the  latter  to  per- 
saaate  her  master,  and  marry  her,  with  intent  to  delraud  her  master's 
relations  oat  ol  a  partof  hfs  property.  Rex  v.  Robinson,  1  Leach,  C.  C. 
JT,  1  East,  P.  C.  1010. 

I'lAa  conspiracy  to  falsely  charge  one  with  being  the  father  of  a 
biatara  thild.  Tlmherley'a  Case.  Sfd.  68;  Child  7.  North.  1  Keb  203; 
Rn  V.  Annstrong.  VenL  804;  Reg.  v.  Best,  2  Ld.  Raym.  1167. 

For  other  cases  of  conspiracy  to  slander  or  extort  money,  see  Rex  v. 
Klnnersley,  1  Strange,  193;  Rei  v.  Parsona,  1  W.  Bl.  392;  Rex  v.  Rlpsal, 
1  W.  Bl.  368,  8  Burrow,  1320;  Com.  t.  Tlbbetts,  2  Mass.  536;  State  v. 
Hickllag,  41  N.  J.  Law,  208,  32  Am.  Rep.  198;  Elkln  v.  People,  28  N.  T. 
IT:  People  v.  Dyer,  79  Mich.  480.  44  N.  W.  937:  State  v.  Jackson.  82 
N.  C.  Ms.    See,  also.  SUte  v.  Buchanan,  5  Har.  ft  J.  (Md.)  317.  9  Am. 
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that  are  wrongful,  though  not  criminal,^''  as  to  ruin  a  tradca- 
man's  business  by  bribing  his  servants  or  apprentices  to  make 
inferior  goods;*'*  or  to  hinder  a  tradesman  from  exercising  his 
trade,  or  a  laborer  or  mechanic  from  obtaining  employment  ;^^^ 
or  to  impoverish  and  ruin  an  actor  by  hissing  him  and  driv- 
ing him  from  the  stage  ;*••  or  to  compel  a  master  to  discharge 
a  workman.*'^ 

147.  Conspiracy  to  do  Acta  Prejudicial  to  the  Public  Generally. 

The  ground  upon  which  any  act  is  punished  as  a  crime  is  be- 
cause it  injures,  or  tends  to  injure,  the  community  at  large; 
and  therefore,  in  this  sense,  all  criminal  conspiracies  are  preju- 
dicial to  the  public,  and  are  punished  for  this  reason.  In  this 
section  tho  expression  is  used  in  a  narrower  sense,  to  denote 
acts  which  are  peculiarly  prejudicial  to  the  public  generally,  aa 
distinguished  from  individuals.  It  has  been  laid  down  broadly 
that  an  indictment  will  lie  at  common  law  for  a  conspiracy  to 

Dec.  534,  Mikell's  Cas.  358,  where  the  early  cases  are  reviewed  and  di» 
cussed. 

issRex  V.  Cope,  1  Strange,  144;  Rex  v.  Eccles,  1  Leach,  C.  C.  274;  Rex 
V.  Leigh,  2  Camp.  372,  note;  Reg.  v.  Druitt,  10  Coz,  C.  C.  692;  State  v. 
Donaldson,  32  N.  J.  Law,  151,  90  Am.  Dec.  649,  Beale's  Cas.  828;  Crump 
V.  Com.,  84  Va.  927,  6  S.  E.  620,  10  Am.  St.  Rep.  895,  Beale*8  Cas.  833; 
State  V.  Huegin,  110  Wis.  189,  85  N.  W.  1046. 

is«  Rex  V.  Cope,  1  Strange,  144.  In  this  case,  a  prosecution  was  sna- 
tained  for  conspiracy  to  ruin  the  trade  of  a  card  maker  by  bribing  hia 
apprentices  to  put  grease  into  the  paste,  so  as  to  spoil  the  cards. 

isBRex  V.  Eccles,  1  Leach,  C.  C.  274.  See  Cote  v.  Murphy,  159 
Pa.  420,  28  Atl.  190,  Mikell's  Cas.  367,  where  damages  were  denied  a 
lumber  dealer  against  members  of  an  association  of  builders  and 
dealers  injuring  his  trade  by  inducing  wholesalers  not  to  sell  him 
supplies.  The  association  was  engaged  in  a  strike  contest  with  me- 
chanics and  it  was  held  that  plaintiff,  by  acceding  to  the  demands  of 
the  laborers  and  furnishing  to  others  who  had  also  acceded,  was 
aiding  the  strikers  and  that  the  acts  of  defendant  were  Justifiable 
in  carrying  on  the  contest;  a  view  that  carried  to  its  logical  con- 
clusion would  involve  everyone  in  the  community  in  every  strike. 

188  Rex  V,  Leigh,  2  Camp.  372,  note. 

1S7  state  V.  Donaldson,  32  N.  J.  Law,  151,  90  Am.  Dec.  649,  Beale's 
Cas.  828;  State  v.  Dyer,  67  Vt.  690,  32  Atl.  814. 
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do  an  act  whict  is  neither  Illegal  nor  immoral  in  an  individual. 
but  to  effect  a  purpose  which  has  a  tendency  to  injure  the  puh- 
lift  Thus,  in  a  leading  Mass aehii setts  case  it  was  held  in- 
ilictable  to  conspire  to  manufacture  base  and  apurioua  indigo, 
^itli  a  fraudulent  intent  to  sell  the  satne  to  the  public  generally 
«  gemiinc,'^*  Indictments  have  also  been  sustained  for  con- 
spirocies  to  fraudulently  put  valneleas  shares  in  companies  on 
'lie  niErket,  or  to  give  shares  a  fictitious  market  valne,'^'  and 
Mnapiracies  to  conduct  a  mock  auction,  with  pretended  bid- 
ders/" etc 

148,  CombiiuLtioiis  ajaong  Workmen. 

There  are  some  cases  in  the  reports  in  which  it  has  been 

neIJa  crime  for  workmen  in  any  particular  trade  or  calling  to 

wmbine  for  the  purpose  of  raising  their  wages,  on  the  ground 

taatsuch  combinations  are  injurious  to  trade.     In  an  early  Eng- 

™  case  journeymen  tailors  were  indicted  for  a  conspiracy  to 

8ise  their  wages  by  refusing  to  work  for  lesa  than  a  certain 

'"'  and  the  indictment  was  sustained,  though  it  was  conced- 

,     ^"at  it  would  have  liecn  perfectly  lawful  for  either  of  the 

*^iidant3  to  raise  his  wages  if  he  could,  and  to  refuse  to  work 

^sa  he  should  be  paid  what  he  demanded.'*'     There  have 

l^o    some   decisions   to  the   same  effect   in   this   country.'** 

"^e  decisions,   however,   have  not  been   generally   followed, 

^  the  weight  of  authority  it  is  not  unlawful,  either  in  England 

^U  this  country,  for  workmen  to  combine,  by  the  formation 

***Coni.  T.  Judi).  2  MafiB.  329,  3  Am.  Dec.  E4,  Beale's  Caa.  Bl.    See, 
"^.  McKee  V.  State,  111  [nd.  378.  12  N.  E,  510. 

'*»Scolt   V.   Brown    (1892)    2   Q.   B.   72*.      And   see  Reg,  v.   AaplQall, 
^-  H.  2  a  B.  <8,  13  Coi.  C.  C,  5C3. 

'*"  Reg.  V,  Lewis,  11  Cox,  C.  C.  404. 

"» Rex  T.  Journeymen  Tailora  ot  Cambridge,  8  Mod,  10,  Beale's  Ca 
820. 

ui People  V,  ruber.  14  Wend,  (N,  T.)  9.  28  Am.  Dec.  501;  People 
'■'equler,  1  Wheeler,  C.  C.  (N.  T.)  142. 

The  case  ot  tbe  JoumeymeD  Cordwalners,  Yates,  Sel.  Cas.  IN.  V,>  Tl 
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of  labor  unions  or  otherwise,  for  the  purpose  of  mutual  protee- 
tion  against  oppression  or  unfairness  on  the  part  of  emplojerSy 
provided  they  do  not  resort  to  or  contemplate  unlawful  means 
to  carry  out  their  objects.^** 

But  if  the  agreement  between  worjnnen  contemplates  the  use 
of  unlawful  means  for  accomplishing  their  object,  they  are  guil- 
ty of  a  criminal  conspiracy,  though  the  object  may  be  innocent. 
Thus,  they  are  criminally  responsible  if  they  contemplate  co- 
ercing an  employer  to  injure  a  third  party  by  withdrawing 
from  contract  relations  with  him,^*^*  or  to  discharge  an  em- 
ploye in  violation  of  a  contract,  or  breaking  a  contract  into 
which  they  have  entered  themselves.^**  And  a  conspiracy  to 
compel  an  employer  to  discharge  an  employe  has  been  held  in- 
dictable even  where  there  was  no  contract  for  any  fixed  time.*** 
Such  a  conspiracy  is  to  injure  a  person  in  his  trade  or  calling, 
within  the  principle  referred  to  in  a  previous  section.**^  Nor 

i4sCom.  v.  Hunt,  4  Mete.  (Mass.)  111»  38  Am.  Dec.  346,  Beale's  Gas. 
821;  Com.  v.  Sheriff,  15  Phila.  (Pa.)  393,  Mikell's  Gas.  863;  Reg.  v. 
Shepherd,  11  Cox,  C.  C.  326.    See  note,  28  Am.  Dec.  529. 

In  Reg.  V.  Rowlands,  2  Den.  C.  C.  364,  17  Q.  B.  671,  6  Cox,  C.  C.  466, 
it  was  said:  "The  law  is  clear  that  workmen  have  a  right  to  combine 
for  their  own  protection,  and  to  obtain  such  wages  as  they  choose  to 
agree  to  demand."  And  in  Reg.  v.  DufBeld,  5  Cox,  C.  C.  404,  it  was  said: 
*'With  respect  to  the  law  relating  to  combinations  of  workmen,  noth- 
ing can  be  more  clearly  established,  in  point  of  law,  than  that  work- 
men are  at  liberty,  while  they  are  perfectly  free  from  engagement,  and  * 
have  the  option  of  entering  into  employ  or  not,  *  *  *  to  agree 
among  themselves  to  say,  'We  will  not  go  into  any  employ  unless  we 
.  can  get  a  certain  rate  of  wages.' " 

i*8a  U.  S.  V.  Cassidy,  67  Fed.  698. 

i««  Com.  V.  bunt,  4  Mete.  (Mass.)  Ill,  38  Am.  Dec.  346,  Beale's  Cas. 
821;  State  v.  Donaldson,  32  N.  J.  Law,  151,  90  Am.  Dec.  649,  Beale's  Cas. 
828;  State  v.  Glidden,  55  Conn.  46,  8  Atl.  890;  Reg.  v.  Duffield,  5  Cox, 
C.  C.  404. 

i«»  State  V.  Donaldson,  82  N.  J.  Law,  151,  90  Am.  Dec.  649,  Beale's 
Gas.  828;  State  v.  Stewart,  59  Vt  273,  9  Atl.  559,  59  Am.  Rep.  710,  Mik- 
ell's Cas.  377;  State  v.  Dyer,  67  Vt.  690,  32  Atl,  814;  Reg.  v.  Hewitt,  6 
Cox,  C.  C.  162;  Rex  v.  Bykerdike,  1  Moody  ft  R.  179,  Mikell's  Cas.  362. 
And  see  People  v.  Fisher,  14  Wend.  (N.  Y.)  9,  28  Am.  Dec.  50L 

1*0  Ante,  §  144. 
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enn  irorliniPii  lawfully  combine,  and  by  intimidation,  black- 
listing, or  boycotting  prevent  employers  from  obtaining  trade, 
or  other  workmen  from  obtaining  employment.'*^  The  use 
of  mere  persuasion,  however,  ■without  any  intimidation,  does 
not  make  the  combinatioD  criminal.'*^ 

149.  Combinations  to  Baise  or  Lower  Fricei. 

In  an  English  case  it  was  held  an  indictable  offense  to  con- 
sjiire  by  false  rumors  to  raise  the  price  of  the  public  govern- 
ment funds,  with  intent  to  injure  such  of  the  king's  subjects  as 
should  purchase  on  a  particular  day,  though  it  was  conceded 
that  to  raise  or  lower  the  price  of  such  funds  was  not  a  crime 
pfr  ae.'**  And  so  it  is  of  a  conspiracy  to  raise  the  price  of 
SoTir,  salt,  coal,  or  any  other  eommodily  in  general  use,  by 
"cornering"  the  market.""* 


V.    COTSSE.NT  AS  EeTWEE:T  InDIVII 

150.  Id  General. — Consent  as  between  individuals  is  no  de- 
leoBe  on  a  prosecution  for  an  act  which  directly  injures  or 

"■Reg.  T.  Duraeld.  5  Col,  C.  C.  404;  Reg.  v.  Hewitt.  6  Coi,  C.  C.  162; 
Reg.  T.  Rowlands.  2  Den.  C.  C.  3G4.  17  Q.  B.  671;  Reg.  v.  Drultt.  10  Coi. 
C.  C.  593;  Reg.  v.  Bunn,  12  Coi,  C,  C.  316;  Slate  v.  Olldden,  &5  Conn. 
48,  i  Atl.  890;  State  v.  Dyer,  67  Vt.  G90.  32  Atl.  814;  Crump  v.  Com.,  81 
Va.  S27.  6  S.  E.  G20,  10  Am.  St.  Rep.  8SB,  Beale'a  Cas.  833;  State  V. 
Stewart.  59  Vt.  273,  9  Atl.  559.  59  Am.  Rep.  710,  Mikell'a  Cua.  377. 

"'Reg.  V.  Sheplierd,  11  Coi,  C.  C.  325, 

i"Rex  T.  Berenger,  3  Maule  ft  S.  68.  And  see  dicta  to  IMS  effect  In 
People  V.  FlBher.  14  Wend.  (N.  T.)  9,  28  Am.  Dec.  BOl. 

""Rex  T.  Norrla.  2  Ld.  Kenyon.  300;  Morris  Run  Conl  Co.  t.  Barclay 
Coal  Co.,  6S  Pa.  173.  8  Am.  Rep.  1G9.  Beale's  Cas.  839.  See,  also.  Rex 
».  Hllbers.  2  Chit.  163, 

In  a  late  Kentucky  case  It  vas  tietd  tbat  It  Is  not  crimlaal.  at  com- 
mon law,  For  Insurance  companies  or  agentB  to  comtilne  to  maintain 
rates  of  inHuriince.  Aetna  Ins.  Co.  v.  Com..  106  Ky.  864,  El  3.  W.  624.  It 
was  so  held  under  a  slatule  In  Texas.  Queen  Ins.  Co.  v.  State,  86  Tex. 
iiO.M  a.  W.  397.  But  the  contrary  was  lield  under  the  Kansas  statute. 
Slate  7.  Phlppa,  50  Kan.  609,  31  Pac.  1097. 
C.  &  M.  Crimes— 14. 
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tends  to  injure  the  conmmnity  at  large,  as  breaches  of  the 

peace,  acts  tending  to  corrupt  the  public  morals,  homicide, 

I  mayhem,  etc.    But  rape,  perhaps  assault,  and,  as  a  rule,  of- 

I  lenses  against  property,  are  not  committed  where  the  person 

against  whom  the  act  is  committed  consents ;  and  it  can  make 
no  difference  that  the  consent  is  given  merely  for  the  purpose 
I  of  prosecution,  and  that  it  is  not  known  to  tiie  other  party. 

i  When  Consent  is  No  Defense. — It  has  be^in  said  that  the  max- 

im "Volenti  nan  fit  injuria/'  applies  in  criminal  as  well  as  in 
civil  ca&6s,  but  this  is  far  from  true.  It  applies  very  generally 
in  a  civil  action,  when  the  person  injured  by  an  alleged  wrong 
is  seeking  to  recover  damages,  and  when  the  controversy  is  solely 
between  the  individuals  themselves,  for  it  is  only  reasonable  that 
a  man  who  has  consented  to  an  act,  and  thereby  brought  injury 
upon  himself,  should  not  be  heard  to  complain.  The  reason  for 
the  rule,  however,  does  not  apply  to  the  full  extent  to  crimes, 
which  are  punished  because  of  the  wrong  and  injury  to  the  pub- 
lic, and  not  merely  because  of  the  injury  to  the  individual. 

If  an  act  is  punished  because  of  the  injury  to  the  commu- 
nity at  large,  rather  than  because  of  any  injury  to  a  particular 
individual,  consent  of  the  individual  does  not  make  it  any  the 
less  a  crime,  nor  prevent  the  state  from  punishing  it.  For  ex- 
ample, a  breach  of  the  peace  is  punished  because  of  the  injury  to 
the  public,  and,  on  a  prosecution  for  an  act  constituting  a  breach 
of  the  peace,  consent  of  the  parties  engagred  is  no  defense.  Prize 
fighting  and  affraj'^s  are  within  this  principle.  They  are  none 
the  less  crimes  because  the  'fighting  is  by  agreement***  Like- 
wise a  riot  is  none  the  less  a  crime  because  the  person  at 
whom  it  is  directed  does  what  he  can  to  pacify  the  rioters.**** 
And  so  it  is  of  acts  which  are  punished  because  of  their  ten- 
dency to  corrupt  public  morals,  or  shock  the  sense  of  public  de- 

151  Rex  V.  BllUngham,  2  Car.  &  P.  234;  State  v.  Bumham,  66  Vt..445, 
48  Am.  Rep.  801;  Com.  v.  Collberg,  119  Mass.  350,  20  Am.  Rep.  328, 
Beale'8  Cas.  148. 

iBia  Sanders  v.  State,  60  Ga.  126. 
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cencj,  etc.,  as  open  and  notorious  lewdness,  bigamy,  seductiou, 
incest,  etc.'*' 

There  are  some  oSeoaes,  directed  more  particularly  against 
individuals,  wbich  constitute  crimes  notwithstanding  the  con- 
sent of  tlie  person  injured.  Public  policy  requires  that  the 
ri^t  to  life  and  member  be  regarded  as  inalienable,  and  con- 
sent of  the  person  injured  is  no  defense  on  a  prosecution  for 
homioide  or  mayhem.  Where  a  man,  to  have  an  excuse  for  beg- 
ging, caused  another  to  cul  oS  his  hand,  both  were  indicted  and 
convicted.'**  It  is  murder  to  kill  another  in  a  duel,"*  and  a 
person  wbo  couuselB,  aids,  or  abets  another  in  the  commission 
of  suicide  ia  guilty  as  an  acceesary  before  the  fact,  or  as  prin- 
dpal  in  the  second  degree.'*" 

On  the  same  principle,  a  person  is  guilty  of  manslaughter  if 
he  causes  another's  death  in  a  prize  fight,  or  in  an  unlawful 
trame,  notwithstanding  the  other's  consent  to  the  fight  or 
game.'"  The  same  ia  true  of  homicide  in  committing  an  abor- 
tion.'" 

Offenses  in  Which  Want  of  Consent  ia  Necessary.— -There  are 
some  crimes  against  the  persona  of  individuals  which  cannot  be 
committed  except  without  the  consent  of  the  person  injured. 
Rape  is  such  an  offense.  It  is  not  committed  where  the  woman 
freely  consents  to  the  intercourse,  however  reluctantly,' °*  though 
subsequent  consent  to  intercourse  wiU  not  purge  an  assault  or 
attempt  to  commit  rape.'"^* 

'"Tucker  v.  State.  S  Lea  (Tenn.)  633;  State  v.  Martin  (lows)  101  N, 
W.  G37.    ADd  Bee  poat.  f  4BB  et  seq. 

i"Wrlgkt'8  Cas.  Co.  LIU.   I27a,   Beile'B  Caa.   145. 

'"Reg.  V.  EarronGt.  Dearn,  C.  C.  El. 

'"See  Com.  v.  Mink.  123  Masa.  422,  25  Am.  Hep,  109;  Sute  v.  Level le, 
34  3.  C,  120.  13  3.  E,  319. 

'xReg.  v.  Bradabaw.  14  Cox,  C.  C,  83.  Deale's  Ca.a.  U6. 

"•  sute  T.  Moore.  25  Iowa,  128.  96  Am.  Dec.  776;  Stite  v.  MaEnell,  ■ 
Penn.  (Del.)  307,  Gl  Atl.  G06;  post.  !  363((]). 

'"Peat,  f  283  et  seq. 

"u  State  T.  HarUsan,  32  Vt.  GOT,  Mlkell'e  Caa.  7Z;  3tate  T.  Cross,  13 
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Want  of  consent  is  necessary  according  to  the  better  opinion 
in  assault  and  assault  and  battery.  Some  courts  have  held 
that  on  a  charge  of  assault  or  assault  and  battery,  consent  of  the 
person  injured  is  no  defense/**  but  this  view  is  not  sound.^*® 
If  the  assault  is  committed  under  such  circumstances  as  to 
constitute  a  breach  of  the  peace,  as  in  the  case  of  a  prize  fight 
or  aflFray,  an  indictment  will  lie,  notwithstanding  the  consent, 
but  the  indictment  in  such  a  case  should  be  for  the  breach  of 
the  peace,  and  not  for  the  assault.*^^ 

As  a  rule,  offenses  against  property,  from  their  very  nature, 
can  only  be  committed  in  the  absence  of  consent  on  the  part  of 
the  person  against  whom  they  are  committed.  To  constitute 
larceny,  there  must  be  a  trespass  in  taking  the  property,  and 
this  cannot  be  where  the  owner  freely  consents  to  part  with  }hc 
property.  It  can  make  no  difference  that  he  consents  for  the 
purpose  of  afterwards  prosecuting  the  party,  and  that  the  fact 
that  he  consents  is  not  known  to  the  other  party.***  The 
same  is  true  of  extortion  by  putting  in  fear,*«2a  ^nd  of  rob- 
bery, to  constitute  which  the  property  must  be  taken  from 
the  person  or  in  the  presence  of  another  by  violence,  or  by  put- 
ting him  in  fear.***  And  it  is  true,  also,  of  burglary,  in  which 
there  must  be  a  breaking  and  entry.* •* 


Iowa,  66»  79  Am.  Dec.  619;  State  v.  Atherton,  60  Iowa,  189,  32  Am.  Rep. 
134;  People  v.  Mam,  125  Mich.  376,  84  N.  W.  284. 

iB9Com.  y.  Collberg,  119  Mass.  860,  20  Am.  Rep.  328,  Beale's  Cas.  148; 
post,  §9  216,  217. 

180  See  Reg.  v.  Martin,  2  Mood.  C.  C.  123,  Beale's  Cas.  146;  State  v. 
Beck,  1  Hill  (S.  C.)  363,  26  Am.  Dec.  190,  MikeU's  Cas.  68;  Reg.  v. 
Woodhurst,  12  Cox,  C.  C.  443;  Reg.  v.  Day,  9  Car.  ft  P.  722;  Champer  v. 
State.  14  Ohio  St.  437,  Mlkell's  Cas.  69. 

181  State  ▼.  Bumham,  56  Vt  445,  48  Am.  Rep.  801;  Champer  y.  State, 
14  Ohio  St.  437,  Mikell's  Cas.  69. 

102  See  People  y.  Hanselman,  76  Cal.'460,  18  Pac.  425,  9  Am.  St.  Rep. 
288;  Reg.  y.  Lawrance,  4  Cox,  C.  C.  438;  post,  §  318. 

ifl2a  People  y.  Gardner,  73  Hun,  66,  25  N.  Y.  Supp.  1072. 

108  Connor  y.  People,  18  Colo.  373,  33  Pac.  159,  36  Am.  St  Rep.  295; 
McDaniel's  Case,  Fost  C.  L.  121,  Beale's  Cas.  152;  post,  §  876. 

184  Rex  y.  Egginton,  2  Leach,  C.  C.  913;  Allen  y.  State,  40  Ala.  834. 
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Slatutory  Offenses  in  Which  Consent  is  No  Defense. — There 
sre  many  offenaea  punished  by  statute  in  which  consent  of  the 
person  more  particularly  injured  is  no  defense.  Among  these 
niflj  be  mentioned  bigamy,'*"  incest,""  seduction,'"  and  carnal 
knowledge  of  girls  under  a  certain  age.'"* 

161.  Qoiag  beyond  Vhe  Consent. 

Consent  can  be  reiied  upon  as  a  defense  only  when  the  act 
was  witliin  the  consent.  Thus,  when  a  man  hands  another 
gooda,  with  the  understanding  that  he  may  take  them  on  paying 
for  them,  and  the  other  runs  off  with  them  without  paying, 
there  is  no  such  consent  to  part  with  the  goods  as  will  defeat 
an  indictment  for  larceny.""'  Likewise  a  woman  may  consent 
to  the  sexual  act,  yet  the  man  may  treat  her  so  roughly  and  in 
BO  nide  and  insolent  a  manner,  and  so  scandalously  abuse  her 
in  the  performance  of  the  act,  as  to  commit  thereby  an  assault 
andliBttery,'**"  There  is  some  difficulty  and  conflict  of  opin- 
ion as  to  the  application  of  ihis  principle,  as  we  shall  see  at 
It^Hgth  in  treating  of  larceny,  assault,  and  rape.'" 

152.  Penons  Incapable  of  Consectins. 

Id  any  case,  in  order  that  the  consent  of  the  person  injured 
ihhj  lie  a  defense,  he  or  she  must  have  been  capable  of  consent- 
'"?■  Titus,  though  want  of  consent  is  nn  essential  element  of 
'"!».  it  is  rape,  even  at  common  law,  to  have  carnal  knowledge 
''fa  girl  under  ten  years  of  age,  whether  she  consents  or  not, 
'or  the  law  considers  that  a  child  of  such  tender  years  has  not 
sufficient  capacity  to  consent  to  intereouraa'"     The  same  is 

'"Poat,  i  459. 

M'Poet,  i  460. 

n'PoBt.  3  464. 

1"  PoBt,  i  298. 

iMpoat.  g  318(c). 

""■Ricbie  V.  State.  58  Ind.  SES. 

iTopoal.  iS  220.  29T,  318. 

I'l  Pool,  i  298. 
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true  of  a^woman  who  is  insemsibie  thtougfa  sleep^  dmgB^  drank- 
ennees,  or  anj  other  caiiae.^^^  In  some  states^  statutes  punish 
the  carnal  knowledge  of  girls,  even  when  thej  are  as  old  as 
eighteen  years,  whether  they  consent  or  not^^^  A  child  of 
tender  years  is  incapable  of  consenting  to  an  assault  and  false 
imprisomnent^^^*  Likewise  abduction  and  kidnapping  are 
committed  notwithstanding  consent  of  the  person  at  whom  the 
acts  are  directed,  if  by  reason  of  youth,  insanity,  intoxication 
or  other  defect  he  is  incapable  of  giving  an  intelligent  con- 
sent,^ ^»*^ 

163.  Consent  Induced  by  Duress. 

Consent  induced  by  duress  so  great  as  to  be  suflScient  to  rea- 
sonably destroy  free  will  is  only  apparent  consent,  and  is  no  de- 
fense. Thus,  consent  of  a  woman  to  sexual  intercourse,  or  of 
a  man  to  part  with  his  property,  is  no  defense  in  a  prosecu- 
tion for  assault,  rape,  robbery,  or  larceny,  if  the  consent  was  in- 
duced by  threats  of  death  or  great  bodily  harm.^^*  The  de- 
gree of  duress  may  be  so  slight  as  hot  to  vitiate  consent  The 
degree  required  will  vary  according  to  the  act*^* 

164.  Consent  Induced  by  Fraud. 

Whether  fraud  vitiates  consent  is  not  clear,  and  there  is 
much  conflict  in  the  decisions.  The  question  has  arisen  in 
prosecutions  for  assault,  rape,  and  larceny,  and  will  be  consid- 
ered in  dealing  with  those  crimes.^^* 

172  Post,  S  295. 

178  Post,  §  298. 

178a  Com.  V.  Nickerflon,  5  Allen  (87  Mass.)  519,  Mikell's  Cts.  75. 

178b  Kidnapping  sailor,  Hadden  y.  People,  25  N.  Y.  373;  child.  State 
V.  Rollins.  8  N.  H.  550;  State  v.  Farrar,  41  N.  H.  53. 

174  Post,  §S  218,  296,  318(d),  370. 

176  As  to  rape,  see  post,  S  293.  As  to  robbery,  see  post,  t  870.  As  to 
larceny,  see  post,  S  318(d).    As  to  assault,  aee  pout,  §  218. 

170  Post,  §§  220,  297,  318.     See  Rex  v.  Rosinskl,  1  Mood,  a  C.  19. 


SETTUMENT;  CONDONATION. 

VI.  Recovery  in  a  Civil  Actiok. 

155.  In  General. — On  a.  criminal  prosecution,  It  is  no  defensa 
that  tbe  person  injured  bju  recovered  damages  or  been  de- 
feated in  a  civil  action. 

If  au  action  is  brought  against  a  wrongdoer  to  recover  dam- 
ages for  the  wrong,  a  judgment  either  for  the  plaintifE  or  for 
the  defendant  is  a  bar  to  any  further  action  between  the  par- 
ties for  the  same  wrong.  But  when  a  tort  ia  also  a  eriine,  nei- 
ther ft  recovery  by  the  party  injured  nor  a  judgment  against 
him  in  a  civil  action  will  bar  a  prosecution  by  the  state  for  the 
wrong  and  injury  to  the  public.  Thus,  on  a  prosecution  for 
larceny,  or  a  Icindred  crime,  the  fact  that  the  property  has 
been  recovered  by  the  owner  in  an  action  of  replevin,  or  that  lis 
value  has  been  recovered  in  trespass  or  trover,  is  no  defense.'^^ 
The  same  is  true  of  proeecutinns  for  assault  and  battery,  li- 
bel, nuisance,  etc.'"  This  rule  is  changed  to  some  extent  by 
statu  le,'^' 

VII.   Skttlemest  aso  Co:vnOKATiON. 

156.  In  General. — In  tbe  absence  of  statutory  provision  to 
the  contrary,  a  criminal  prosecution  is  not  barred  by  the  fact 
of  settlement  with,  or  condonation  by,  the  person  injured 

A  person  against  whom  a  tort  has  been  committed  may  con- 
done the  AvrODg  or  settle  wilh  ihc  wrongdoer,  and  release  him 
from  his  liability.  But  the  settlement  or  condonation,  aa  be- 
tween the  parlies,  cannot,  in  the  absence  of  a  statute,  bar  a  proiJe- 
cniion  by  the  state  to  punish  for  the  wrong  and  injury  to  ihe 
public.     Unless  there  is  some  express  statutory  provision,  noth- 

Mllseir*  Cm.  74;  Reg.  v.  Wnilania,  8  Car.  ft  P.  28fi;  Reg.  v.  Ctae,  4  Cox, 
C.  C.  220. 

"'  Donohoe  v.  State.  E9  Ark.  375.  27  S.  W.  22S. 

"'See  People  v.  Judgea,  13  Johns.  (N.  T.)  85;  Foster  v.  Com..  8 
Watts  A  S.  (Pa.)  77;  State  v.  Froet,  1  Brev.  (S.  C.)  38E;  State  T.  St«Ia, 
IRlch.  (S.  C.)  189:  V.  8.  v.  Buntln,  10  Fed.  730. 

"»See  State  v.  Blrtb.  1  Bay  (S.  C.)  166. 
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ing  that  is  done  or  agreed  upon  between  the  parties  after  tlie 
act  can  take  away  its  criminal  character,  or  prevent  the  etate 
from  prosecuting  and  punishing  the  wrongdoer.*"*  Thua,  con- 
donation or  forgivenesB  by  the  woman  does  not  bar  a  prosecu- 
tion for  rape  or  seduction.'^'  An  indictment  for  forgery  will 
lie  notwithstanding  condonation  or  ratification  by  the  person 
whose  name  is  foi^d.'*'  And  in  the  case  of  larceny,  embez- 
zlement, and  the  obtaining  of  money  or  property  by  false  pre- 
tenses, it  is  no  defense  that  the  property  or  money  has  been 
returned  or  repaid,  or  tendered  baek.*^' 

iw  Com.  T.  Slattery,  147  Mua.  423,  18  N.  B.  399.  Beale'a  Caa.  ISl. 

iBiCom.  V.  Slattei?,  147  Maan.  423,  IS  N.  K.  399,  Beale's  Caa.  151; 
State  V.  Newcomer,  69  Kan.  6ES,  G4  Pac.  685  (rape) ;  Barker  t.  Com.,  90 
Ta.  820,  20  5.  E.  776;  In  re  Lewis,  67  Kan.  562,  73  Pac.  77,  63  L.  R.  A. 
281,  100  Am.  St.  Rep.  479  (eeduction). 

Anciently  It  waa  otherwlee,  an  appeal  of  rape  being  not  unfrequently 
the  prelude  to  a  marriage.  2  Pol.  &  M.  Hist.  Bug,  Law,  489;  Robert'B 
Cose,  »el.  PI.  Cr.,  Sel.  Soc.  PI.  77,  Mlkell'e  Caa.  100. 

A  prosecution  for  adultery  tjeing  mafatafnable  only  on  complaint  of 
the  Injured  apouae  must  be  dlamlaaed  where  she  withdraws  tlie  com- 
pUlnt.  People  t.  Dalrymple,  66  Mich.  619,  22  N.  W.  20.  Mlkell'a  Gas. 
102. 

A  huaband  doea  not,  by  remarryins  his  wife  after  being  diTorc«d 
from  her.vlth  knowledge  of  her  adultery  committed  during  the  former 
marriage,  condone  the  oSense  ao  aa  to  bar  a  proaecutlon  of  her  partner 
in  the  adultery.  SUte  t.  Smith,  108  Iowa,  440,  79  N.  W.  IIG,  Hlkell'a 
Caa.  103,  n. 

A  contract  providing  for  the  aupport  of  a  baatird  ia  valid  and  en- 
forceable, though  a  part  of  Its  conatderatioa  Is  the  release  of  the  puta- 
tive father  from  all  civil  and  criminal  proceedlnga.  Rohrheimer  t. 
Winters,  126  Pa.  2G3,  17  Atl.  606,  Mikell'a  Caa.  103. 

181  State  V.  Tun,  119  Mo.  421,  24  S.  W.  1010;  Countee  y.  State  (Tex. 
Cr.  App.)  33  S.  W.  127. 

181  Flee&er  v.  State,  68  Ark.  98,  23  S.  W.  1;  Donohoe  v.  State.  59  Ark. 
87G,  27  S.  W.  226;  State  v.  Friach.  45  La.  Ann.  1283.  14  Bo.  132;  Thai- 
helm  V.  State,  38  Pla,  169,  20  So.  938;  State  v.  Pratt.  98  Mo.  482,  11  B. 
W.  977;  State  t.  Noland,  111  Mo.  473,  19  S.  W.  715;  Dean  T.  State,  147 
Ind.  215,  46  N.  E.  628;  Bhultz  v.  State,  5  Tex.  App.  390;  Com.  t.  Brown, 
167  MasB.  144,  46  N.  E.  1;  Robeon  v.  State,  83  Oa.  166,  9  S.  E.  610; 
Wntlama  v.  State,  106  Oa.  606,  31  S.  E.  546,  Mlkell's  Caa.  100;  People 
T,  Da  Lay,  80  Cal.  62,  2S  Pac.  90. 
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Meed,  as  we  shall  see  in  another  chapter,  it  is  a  misde- 
meanor— componnding  a  felony — ^f or  a  person  against  whom  a 
felonj  has  been  committed  to  agree  not  to  prosecute  the  of- 
fender."* 

Condanaiion  by  the  State. — ^A  species  of  condonation  by  the 
state  exists  in  which  an  offender  is  granted  immunity  in  return 
for  confession  and  assistance  in  convicting  others.^®**  Prom- 
ises bj  police  officers  cannot  bind  the  state,  since  the  im- 
munity rests  in  the  somnd  discretion  of  the  court  having  final 
jurisdiction  to  sentence.^  ®*^ 

VIII.  Wbono  op  Pbbson  Injttbbb. 

167.  In  Oeneral. — Since  the  state  pnniBhes  for  crime  beoatue 
of  the  wrong  and  injury  to  the  pnblio,  and  not  to  redress  the 
private  wrong  to  the  individual,  it  is  no  defense,  as  a  general 
mle,  that  the  person  against  whom  a  crime  has  been  com- 
mitted was  himself  guilty  of  a  crime  or  a  private  wrong  in  the 
same  transaction. 

Since  the  state  does  not  punish  crime  for  the  purpose  of  re- 
dress to  the  individual,  but  for  the  protection  of  the  public,  and 
as  an  example,  it  would  seem  to  follow,  as  a  matter  of  course, 

Tbe  defrauded  party's  release  of  the  defendant  from  Uability  is  no 
defense  on  a  prosecution  for  obtaining  property  by  false  pretenses. 
Com.  V.  Brown,  167  Mass.  144,  46  N.  B.  1. 

Ratification  by  tbe  person  injured  is  no  defense  on  a  prosecution  un- 
der a  statute  for  selling  or  removing  property  with  intent  to  defraud 
aoy  person  having  a  lawful  claim  thereto.  May  v.  State,  115  Ala.  14, 
22  So.  611. 

iwPoBt,  9  438. 

iM«*«if  any  felons  will  confess  their  crimes  and  accuse  others  and 
^)®come  approvers,  let  them  be  put  out  of  penance,  and  let  their  con- 
fessions be  presently  received  and  enrolled  by  the  coroner,  and  from 
tbj^t  day  forward  let  them  have  of  the  sheriffs  three  half  pence  a  day 
tor  their  support."    Britt  12,  Mikell's  Cas.  105. 

U4b  Cannot  be  pleaded  in  bar.  Com.  v.  St.  John,  173  Mass.  566,  54 
^.  B.  254,  Mikell's  Cas.  105.  An  agreement  by  the  prosecuting  attorney 
to  dismiss  a  case  is  not  binding  unless  the  Judge  consents.  Tullis  v. 
State,  41  Tex.  Cr.  R.  87,  52  S.  W.  83. 


218 


THB  CRIMINAL  ACT. 


il', 


*m 


Iij»4 


that,  if  a  criminal  act  is  committed,  the  offender  cannot  escape 
punishment  on  the  ground  that  the  transaction  also  involved  a 
crime  or  a  private  wrong  on  the  part  of  the  person  injured.  As 
was  said  in  a  Colorado  case,  where  both  the  prosecutor  and 
the  defendant  have  violated  the  law,  it  is  better  that  both  be 
punished  than  that  the  crime  of  one  be  used  to  shield  the  oth- 
gj,  186  •pjjjg  principle  is  clear,  and  there  are  a  number  of  cases 
in  which  it  has  been  recognized  and  applied.  For  example,  it 
has  been  held  that  a  prosecution  for  obtaining  property  by  false 
pretenses  cannot  be  defeated  by  showing  that  the  other  party 
committed  a  crime  or  wrong  in  parting  with  his  property;^®* 
or  that  he  also  intended  to  defraud,  or  that  he  also  made  false 
pretenses,  and  thereby  obtained  property  from  the  accused.^  ^''^ 
As  was  said  by  the  Massachusetts  court  in  such  a  case :  "If 
the  other  party  has  also  subjected  himself  to  a  prosecution  for  a 
like  offense,  he  also  may  be  punished.  This  would  be  much 
better  than  that  both  should  escape  punishment,  because  each 
deserved  it  equally."^®® 

185  In  re  Cummins,  16  Colo.  451»  27  Pac.  887,  25  Am.  St.  Rep.  291. 

i8«  Com.  y.  O'Brien,  172  Mass.  248,  62  N.  B.  77.  In  Com.  y.  Henry,  22 
Pa.  253,  the  indictment  alleged  that  the  defendant  falsely  and  fraudu- 
lently represented  to  the  prosecutor  that  he  had  a  warrant  for  the 
arrest  of  his  daughter  for  a  misdemeanor,  and  threatened  to  arrest  her, 
and  by  such  means  obtained  money  from  the  prosecutor.  It  was  held 
that  the  indictment  could  be  maintained,  notwithstanding  the  unlawful 
motiye  of  the  prosecutor  in  paying  the  money. 

So,  in  In  re  Cummins,  16  Colo.  451,  27  Pac.  887,  25  Am.  St.  Rep.  291, 
it  was  held  that  one  who  obtained  property  by  false  pretenses  was 
none  the  less  liable  to  punishment  because  the  prosecutor  parted  with 
the  money  in  furtherance  of  an  illegal  purpose,  to  obtain,  by  fraud, 
valuable  lands  from  the  United  States.  See,  to  the  same  effect.  People 
y.  Henssler,  48  Mich.  49,  11  N.  W.  804;  People  y.  Watson,  75  Mich.  582, 
42  N.  W.  1005;  People  y.  Martin,  102  Cal.  558,  36  Pac.  952,  Mikel'l's  Cas. 
98;  Gillmore  v.  People,  87  111.  App.  128. 

isTReg.  y.  Hudson,  8  Cox,  C.  C.  305,  Bell,  C.  C.  263,  Beale's  Cas. 
158:  Com.  V.  Morrill,  8  Cush.  (Mass.)  571,  Beale's  Cas.  160;  People  v. 
Watson,  75  Mich.  582,  42  N.  W.  1005;  People  v.  Shaw,  57  Mich.  408,  24: 
N.  W.  121,  58  Am.  Rep.  372. 
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On  the  same  principle>  an  indictment  for  larceny  or  embcz- 
titmeiit  cannot  be  defeated  by  showing  thai  tlie  person  from 
itliom  the  properly  was  taken  or  embezzled  had  himself  stolen 
it,  or  otherwise  obtained  it  wrongfnlly  or  unlawfully,^*"  or  that 
be  WM  in  possession  of  the  same,  or  using  the  same,  in  viola- 
tion of  the  law,'®"  or  that  he  parted  with  his  money  for  the 
purpose  of  buying  counterfeit  money.""*  An  indictment  for 
iitlL'ring  counterfeit  money  may  be  sustained,  though  it  may 
have  been  given  to  a  prostitute.""  A  prosecution  for  malicious 
irespass  cannot  be  defended  on  the  groimd  that  the  property 
destroTBii  was  intoxicating  liquors  kept  in  violation  of  law.'*'^ 

There  aro  a  few  eases  in  which  this  principle  haa  been  ig- 
nored or  repudiated,  but  they  are  clearly  unsound,  and  are  not 
^'WtH  by  authority.'" 

""Com,  V.  MorrlU.  8  Cash.  (MaaB.)  671,  Be&le'a  Cas.  IBO. 

"■Rei  T.  Beacall,  1  Car.  &  P.  45<;  Ward  y.  People,  3  Hill  (N.  T.) 

MS;  Com.  V.  Finn.  108  Mass.  466:  Com.  v.  Smith,  129  Mass.  104. 

'"Thua,  a  prosecullon  (or  larceny  or  enihezzlement  of  Intoxicating 
liquors,  or  the  proceeds  of  Bales  Ihereof,  may  be  maintained,  notwlth- 
siandiug  [he  liquors  were  kept  or  sold  in  violation  ot  a  penal  Btatute, 
"^■"n.  V,  Smith,  123  Maas.  104.  And  see  Com.  v.  Cooper.  130  Masa.  285. 
*"!!  an  indklment  will  He  for  stealing  aitlclea  used  (or  gambling 
H'nieseB  In  violation  of  law.  Bales  v.  Slate.  3  W.  Va.  685.  See  post. 
i  310. 

In  C^unnlngham  v.  State,  61  N.  J.  Law,  GT,  38  Atl.  847.  It  waa  held 
"'^l  On  ti  prosecution  tor  procuring  money  by  falaoly  pretending  to 
hate  Commenced  a  auit  (or  the  person  fumlBhlng  the  money,  and  to 
nave  expended  Ihe  money  In  Its  proaecutlon.  It  la  no  defense  that 
each  PorMQ  knew  that  the  suit  which  she  employed  the  defendant  to 
Pr<"*eu(e  was  for  a  fictitious  claim, 

"  *tidlctmenl  will  lie  for  emhe7zleraent  from  a  foreign  corporation, 
°"^^  II  may  not  have  compiled  with  law  relating  to  rorelun  cor- 
i:  ^n«,  and  may  have  had  no  right  to  -do  bnsineaa  tn  the  afate. 
,„"^  >.  Pohlmeyer,  59  Ohio  St.  491,  62  N.  E.  1027;  People  v.  Hawklna, 
.^ich.  479.  G4  N.  W.  736;  Stale  v.  O'Brien,  94  Tenn.  79.  28  S.  W, 
J_  ^om.  v,  Shober.  3  Pa.  Super.  Ct.  654. 
.,  '*  Cnim  v.  State,  148  Ind.  401,  47  N,  E.  S33. 

In*  **^8-  ^'  ■  ^  '^''*'  *^-  ^-  ^^"^  Beale'a  Cae.  168. 

,^'*  Stale  v.  Stark,  63  Kan.  1529,  86  Pac,  243.  88  Am.  St,  Rep.  251. 

Jn   New  York,  where  an  Indictment  charged  an  offlcer  with  ob- 
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IX.    CONTEIBUTOKT  NeolIGBNOB  OF  PEBflON  TkJUBBD. 

158.  In  OeneraL — Sinoe  a  crime  i>  punished  beeaiue  of  the 
vrroDg  and  injoiy  to  Vba  public,  and  not  to  redress  the  individ- 
nal,  contributory  negligence  on  the  part  of  the  person  injured 
by  a  crime  is  generally  no  defense. 

In  civil  actiooB  to  recover  damages  for  personal  injuries  or 
death  resulting  from  the  wrongful  act  or  omission  of  anotbOT, 
the  general  rule  is  that  there  can  be  no  recovery  if  the  person 
injured  or  killed  was  guilty  of  contributory  negligence.  This 
rule,,  however,  can  have  little  application  in  criminal  prosecu- 
tions, where  the  proceeding  is  by  the  state  to  punish  the  wrong- 
doer for  his  violation  of  the  law.  On  a  prosecution  for  man- 
slaughter by  negligence,  the  defendant  ia  punished  because  of 
his  negligence,  and  to  deter  others,  and  it  is  no  defense,  there- 
fore, that  the  person  killed  was  guilty  of  negligence  contribut- 
ing to  his  death,  even  though  he  would  not  have  been  killed  if 
he  had  used  due  care.*"    And  on  a  prosecution  for  murder  or 

talnlag  property  by  false  pretenscB,  the  alleKed  false  pretenses  being 
that  be  Imd  a  warrant  for  the  arrest  of  the  prosecutor,  It  was  held 
that,  as  the  property  was  Toluntarll;  surrendered  as  an  Inducement  to 
an  officer  to  violate  the  law, — that  la,  to  refrain  from  executing  a  war- 
rant,— the  Indictment  could  not  he  sustained.  McCord  v.  People,  4S 
N.  T.  470,  Beale's  Cas.  1E£,  Feckham,  J.,  dissented.  See,  also,  Peoplo 
v.  SteUon,  4  Barb.  (N.  Y.)  IGI. 

And  In  a  Wisconsin  case,  where  the  charge  was  conspiracy  on  the 
part  of  several  defendants  to  defraud  Che  prosecutor  of  his  money, 
and  the  evidence  showed  that  the  conspiracy  was  In  connection  with 
an  nnlawful  enterprlEe,  In  which  the  prosecutor  himself  was  taking 
part.  It  was  held  that  a  conviction  could  not  be  sustained.  State  v. 
Crowley,  41  Wis.  ZTl,  22  Am.  Rep.  719. 

The  English  cases— Reg.  v.  Hunt.  8  Car.  ft  P.  642,  and  Rex  v.  Strat- 
ton,  1  Camp.  549,  note,  Beale's  Cas.  167 — cited  Id  support  of  this  view 
do  not  support  It.  See  the  opinion  of  Judge  Colt  In  Com,  v.  Smith, 
129  Mass.  104. 

An  Information  against  a  magistrate,  for  Improperly  convicting  rela- 
tor of  an  offense,  was  denied  where  relator  made  no  exculpatory  aflt- 
davit  afaowing  that  he  waa  not  guilty  of  the  offense.  Rex  v.  Webster, 
3  Term  R.  388,  MIkell's  Caa.  96. 

iMReg.  V.  Longbottom,  3  Cox,  C.  C.  439,  MIkell's  Caa.  94;  Reg.  v. 
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msnslatighter  it  is  no  defense  tbat  tlie  deceased  might  have  re- 
eorered  from  the  injury  if  he  Lad  submitted  to  a  surgical 
operation,  or  used  due  care."*  So,  by  the  weight  of  authority, 
on  an  indictment  under  a  Ptatute  for  obtaining  property  by 
false  pretenses,  it  ia  no  defense  that  the  victim  was  credulous 
and  negligent,  and  that  he  would  not  have  been  cheated  if  he 
bad  nsed  due  care."" 

An  act  may  be  such,  however,  that  public  policy  does  not  re- 
quire its  punishment,  where  the  injury  was  due  largely  to  the 
negligence  of  the  person  injured.  Thus,  at  common  law  it  was 
considered  that  public  policy  did  not  require  the  punishment 
of  persons  for  obtaining  property  by  mere  false  representations 
or  hes.'" 

X.  CoirrHtBOTORT  Acts  ou  NECLicKxrE  of  Tiiinn  Persons. 

169.  In  Qeneral. — If  an  injory  is  caused  by  the  act  or  neg- 
lect of  a  person  under  such  circumstances  as  to  render  him 
{[nilty  of  a  crime,  be  is  none  the  less  responsible  because  of  the 
contnbuting  act  ch*  neglect  of  a  third  persoo. 

This  rule  has  frequently  been  applied  in  cases  of  homicide. 
If  H  person's  act  is  a  direct  cause  of  another's  death,  he  ia  re- 
Bpooaible  therefor,  notwithstanding  the  wrongful  act  of  a  third 
person  may  have  contributed  to  cause  the  death.  If  both  are 
guilty,  both  should  he  punished.  The  guilt  of  one  cannot  e,\- 
pinpt  the  other. '*^  The  same  rule  applies  where  one's  neglect 
of  duty  causes  another's  death.  He  cannot  escape  responsibility 
by  showing  that  the  death  was  also  due  to  neglect  of  duty  on 

Swlndall.  2  Car.  &  K.  230,  Beale-a  Gas.  IfiT;  Belk  v.  People.  126  111. 
6S4,  n  N.  E.  744;  Crum  v.  Stale.  64  Miss,  1.  1  So.  1,  BO  Am.  Rep.  44; 
Bei  V.  WaterH,  6  Car.  A  P.  328.  Mlkell's  Cos.  SO;  post.  S  264. 

'"Hex  V,  Rew.  J.  Kelyng.  26,  Scale's  Caa.  163.  Mlkeira  Caa.  650; 
Rfg.  T.  Holland,  2  Mood.  A  R.  361,  Beale'e  Caa.  164;  post,  I  237. 

i«PoBt,  S  366. 

'"Post,  g  351. 

i"Reg.  V.  Swlndall,  2  Car.  ft  K.  230,  Beale's  Cas.  167:  post.  {  264 
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the  part  of  a  third  person.*"  Nor,  as  a  rule,  can  a  man  es- 
cape responsibility  for  another's  death  by  showing  uegligenoe 
of  a  physician  in  treating  the  deceased.*** 

This  rule  does- not  apply  where  the  injury  or  death  was  not 
due  at  all  to  the  act  or  neglect  of  the  accused,  but  solely  to  the 
intervening  act  of  a  third  person.^"'*  And  if  an  injury  is  caus- 
ed by  ithe  act  of  one  of  several  persons,  not  acting  in  con- 
cert, and  it  cannot  be  shown,  whicli  <me  of  them  did  the  act, 
neither  can  be  convicted,  though  it  is  clear  that  one  of  them 
is  guilty.=»' 

SI.  Entbapment. 
160.  In  General. — That  a  man  was  entrapped  in  the  commis- 
sion of  a  crime  is  no  defense — 

1.  Unless  the  drcumstanoes  show  consent  on  part  of 

Uie  person  injnred,  and  want  of  oonsent  is  an  es- 
sential elnnent  of  the  crime. 

2.  Or,  perhaps,  unless  the  commission  of  the  act  was  in- 

duced by  active  co-operation  and  instigation  on  the 
part  of  the  public  authorities. 

Mere  Entrapment. — If  a  man  is  suspected  of  an  intention  to 
commit  a  crime,  neither  the  individual  against  whom  his  act 
is  to  be  directed  nor  the  public  authorities  are  bound  to  take 
steps  to  prevent  its  commission.  They  may  set  a  trap  for  the 
suspect,  and,  if  he  commits  the  crime,  and  is  indicted,  it  will 
ordinarily  be  no  defense  tliat  he  was  entrapped. 

Thus,  one  who  steals  or  embezzles  anotlicr's  goods  or  money 
is  none  the  leas  guilty  because  the  other  knew  of  his  purpose, 

!•«  Reg.  V.  HalneB,  i  Car.  ft  K.  S6S,  Beale'a  Cu.  170;  post,  |  266. 

"•Reg.  V.  Davis.  16  Cox,  C.  C.  17*.  Beale'i  Caa.  171;  Com.  v.  Hackett, 
2  Allen  (84  Maae.)  136;  post,  I  23T(s)(2). 

swiPoat,  9  237(a). 

{"iRez  T.  RlchardsoQ,  1  Leach,  C.  C.  387,  Beale's  Caa.  166;  People 
T.  Woody,  4B  Cal.  2SS. 
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tnj  left  the  goo<l9  or  money  exposed,  in  order  to  entrap  and 
proseuute  him.'"-  And  a  man  cannot  escape  punishment  for 
burglary  because  the  occupant  of  the  house  suspected  hia  in- 
tention, and,  instead  of  locking  the  door,  left  it  unlocked,  and 
waited  with  an  officer  to  arrest  him  when  he  ehould  enter.'"' 
The  same  is  tnie  of  any  other  otfense.'"* 

*o!>Rex  T.  Headge,  2  Leach.  C.  C.  1033;  Reg.  t.  Wllllama,  1  Car.  ft 
K.  195;  Rex  v.  Egglnton,  2  Leach,  C.  C.  913.  2  East,  P.  C.  666,  Beale'a 
Caa.  154;  Reg.  v.  Lawrance,  4  Coi,  C.  C.  43S;  People  t.  HanBClman,  76 
Cil.  460,  18  Pac.  425,  9  Am.  St.  Rep.  238;  State  v.  Covington,  2  Bailey 
(8.  C.)  E69,  Mlkella  Caa.  77:  State  v,  Adaraa,  115  N.  C.  775,  20  S.  E. 
722.    And  see  Plgg  t.  State,  43  Tex.  108. 

The  same  is  true  ot  the  offense  of  obtaining  i)roperty  by  lalse  pre- 
tenies.    Rei  v.  Ady,  7  Car.  ft  P,  140. 

la  People  v.  Hanselman,  supra,  the  accused  waa  held  giillty  ot  lar- 
ceny from  the  person  of  another,  though  It  appeared  that  the  other, 
who  was  a  constable,  disguised  himself,  [eicned  drunkenness,  and  lay 
down  In  an  alley  for  the  purpose  of  detecting  tblevea.  and  that  he 
W13  conscious  of  the  act  when  the  accused  took  the  money,  and  re- 
malceil  passive,  with  a  view  (o  afterwards  arresting  and  prosecuting 
the  accused. 

*>«  State  T.  Jansen.  22  Kan.  433;  State  v.  Stickney,  53  Kan.  308,  36 
Pac.  714;  Tbompson  y.  State,  18  Ind.  38G;  People  v.  Laird,  102  Mich. 
13B,  GO  N.  W.  457;  State  v.  SnefT,  22  Neb.  481,  35  N.  W.  219;  State  v. 
Abley.  109  Iowa.  61.  80  N.  W.  225.  77  Am.  St,  Rpp.  520.  4fi  L.  R.  A.  862, 
Mlkell's  Cas.  83.    And  see  Johnson  y.  State,  3  Tex.  App.  590. 

See,  also.  Rex  v.  Blgley,  1  Craw,  ft  D.,  where  a  householttfr,  know- 
ing of  the  purpose  of  a  band  to  hurglarlze  hla  house,  provided  a  force 
for  their  reception,  and  on  their  hnoekfng  at  the  door  In  the  night 
opened   It,  when   they  rushed  In,  to   be  overpowered. 

a»t  Bribery:  State  v.  Dudousaat.  47  I^.  Ann.  977,  17  So.  fiSG;  Peoplo 
T.  LIphardt,  105  Mich.  80.  (12  N.  W.  1022. 

Train  wrecking:     Dalton  v.  Slate,  113  Ca.  1037,  33  S.  E,  1i;a. 

Train  robbery:     State  v.  West,  157  Mo.  309.  57  S,  W,  1071. 

The  fact  that  a  detective  or  other  person  purchases  liquor  from  a 
dealer  tor  the  purpose  of  prosccutinp  him  for  aelllitg  la  violation  ot 
law  Is  no  defense  on  such  a  prosecuilon.  People  y.  Curtis,  95  Mich. 
212,  54  N.  W.  767;   People  v.  Murphy,  93  Mich.  41.  52  N.  W.  1043. 

The  fact  that  a  government  Inspector  uses  decoy  letters  to  detect  a 
peraoD  In  matting  obscene  matter  Is  no  defense.  Price  v.  U.  S.,  1G5  U. 
8.  811.  Grtmm  v.  U.  9..  15fl  U.  S.  604.  Compare  U.  S.  v.  Whittler,  5 
Hll.  3S,  Fed.  Cae.  No.  16,688;  U.  3.  v.  Adams,  B9  Fed.  674. 
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It  must  appear,  however,  that  the  person  charged  himself 
did  everything  necessary  to  make  out  a  complete  offense;*^** 
and  if  there  is  something  more  than  mere  entrapment,  it  may 
prevent  the  act  of  the  suspect  from  being  punishable.^*^ 

161.  Conduct  Involving  Consent. 

As  we  have  seen  in  a  previous  section,^®*^  if  the  person  against 
whom  an  act  is  directed,  which,  under  ordinary  circumstances, 
would  be  a  crime,  consents  to  the  act,  and  want  of  consent  is  an 
essential  ingredient  of  the  crime,  it  necessarily  follows  that 
the  crime  is  not  committed.  It  can  make  no  difference,  in 
such  cases,  that  the  consent  was  given  merely  for  the  purpose 
of  entrapment,  and  without  the  knowledge  of  the  perpetrator 
of  the  act,  and  ithat  he  intended  to  commit  the  crime,  for,  as 
we  have  seen,*^®  a  mere  criminal  intention  is  not  punishable. 

It  follows  that,  if  a  person  who  suspects  another  of  an  in- 
tention to  steal  his  property,  instead  of  merely  lying  in  wait  to 
apprehend  him,  voluntarily  delivers  the  property  to  him,  and 
so  consents  to  the  taking,  there  is  no  larceny,  for,  to  constitute 
larceny,  the  property  must  be  taken  without  the  owner's  con- 

sent.207 

• 

804a  One  indicted  for  false  swearing  may  be  convicted  although  it 
appear  that  the  of&cer  who  administered  the  oath  knew  at  the  time  that 
it  was  false,  and  made  to  obtain  funds  to  which  the  afiSant  was  not 
entitled,  and  such  of&cer  administered  the  oath  for  the  purpose  of  in- 
stituting criminal  proceedings.  Thompson  v.  State,  120  Qa.  132,  47  S. 
E.  566. 

204b  Nothing  that  was  done  by  the  person  present  with  the  knowl- 
edge and  consent  of  the  victims  will  be  imputed  to  the  accused.  Dal- 
toh  y.  State,  113  Ga.  1037,  39  S.  E.  468;  State  y.  Douglass,  44  Kan. 
618,  26  Pac.  476;  Loye  y.  People,  160  111.  501,  43  N.  E.  710. 

WB  Ante,  §  150. 

«)«  Ante,  9  117. 

207  Reg.  V.  Lawrance,  4  Cox,  C.  C.  438;  Connor  v.  People,  18  Colo. 
873,  33  Pac.  159,  36  Am.  St.  Rep.  295;  State  y.  Adams,  115  N.  C.  775» 
20  S.  E.  722;  State  y.  Waghalter,  177  Mo.  676,  76  S.  W.  1028.  And 
see  Kemp  y.  State,  11  Humph.  (Tenn.)  329. 
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The  same  is  true  of  robbery,  which  cannot  be  committed  un- 
less the  property  is  taken  by  force  or  by  putting  in  fear,*^®  and 
of  statutory  offenses  involving  putting  in  fear  or  want  of  con- 
sent ^^  And,  in  the  case  of  burglary,  the  offense  is  not  commit- 
ted where  the  occupant  of  the  house  or  his  servant,  by  his  direc- 
tion or  authority,  opens  the  dooir,  and  admits  one  whom  he 
suspects  of  an  intention  to  break  and  enter,  or  takes  acttvo 
steps  to  induce  him  to  break  and  enter.^^® 

In  State  y.  Hull,  83  Or.  66,  64  Pac.  169,  it  was  held  that  property 
was  taken  with  the  consent  of  the  owner,  so  that  there  was  no  lar- 
ceny, where  a  person  employed  by  cattle  owners  to  catch  thieves,  with 
their  consent  and  authority,  co-operated  with  suspected  thieves  In 
planning  the  taking,  and  in  taking,  the  cattle,  for  the  purpose  of  hav- 
hig  ihem  arrested  while  driving  the  cattle  away. 

It  is  no  defense  to  a  prosecution  for  stealing  public  records,  that  a 
irablic  ofDcer  delivered  them  to  accused  for  the  purpose  of  entrapping 
Mm,  since  the  officer  had  no  authority  to  bind  the  public  in  that  man- 
ner.  People  V.  Mills,  178  N.  Y.  274,  70  N.  B.  786,  67  L.  R.  A.  131. 

sMHcDaniers  Case,  Post  C.  L.  121,  Beale's  Cas.  162;  Rex  v.  Fuller, 
Rofls.  ft  R.  408;  Connor  v.  People,  18  Colo.  373,  33  Pac.  169,  86  Am.  St. 
Rep.  295.    And  see  Reane's  Case,  2  Leach,  C.  C.  616. 

Parting  with  property  upon  the  charge  of  an  unnatural  crime  (post, 
S  375)  will  not  make  the  taking  robbery,  if  it  be  parted  with,  not  from 
fear  of  loss  of  character,  but  for  the  purpose  of  prosecuting.  Rex  v. 
Fuller,  supra. 

»)0  1n  People  v.  Gardner,  78  Hun,  66,  26  N.  Y.  Supp.  1072,  it  was 
beld  that,  as  the  statutory  offense  of  extortion  by  threats  and  putting 
in  fear  cannot  be  committed  unless  the  money  or  property  is  parted 
with  under  the  influence  of  fear,  it  was  not  committed  where  the 
prosecutor  handed  over  his  property  to  the  accused,  under  instructions 
from  the  police,  and  for  the  purpose  of  entrapment.  This  case  was  re- 
versed by  the  court  of  appeals,  but  only  on  the  ground  that  the  de- 
fendant was  guilty  of  an  attempt.  People  v.  Gardner,  144  N.  T.  119, 
38  N.  E.  1003,  43  Am.  St.  Rep.  741. 

OfUcers  of  a  railroad  company  cannot  consent  to  the  robbery  of  pas- 
sengers on  their  trains,  so  that  one  indicted  for  the  statutory  offense 
of  train  robbery  can  take  no  benefit  from  the  knowledge  and  pasRive 
acquiescence  of  the  officials.    State  v.  Wftst.  157  Mo.  809,  67  S   W.  1071. 

«oRex  V.  Egglnton,  2  Leach,  C.  0,  913,  2  East,  P.  C.  666,  B^ale's 
Cag.  154;  Reg.  v.  Johnson,  Car.  ft  M.  218;  Allen  v.  State,  40  Ala.  334; 
Love  V.  People,  160  Dl.  601,  43  N.  E.  710;  People  v.  McCord,  76  Mich. 

C.  ft  M.  Crimes— 15. 
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In  order  that  consent  mav  be  a  defense  in  ancli  cases,  it  must 
1)0  ^vcn  by  some  one  having  authority  to  consent  to  the  par- 
lictilnr  act.^'""  A  conspiracy  to  commit  an  offense,  however,  ia 
a  complete  offense  in  itself,^'""  and  it  is  no  defense  that  the  con- 
spirators were  entrapped  into  an  attempt  to  carry  out  the  unlaw- 
ful purpose.'""'  The  effect  of  consent  thus  given  upon  the  lia- 
bility of  persons  as  accessaries  or  principals  in  the  second  degree, 
and  for  ittempts,  is  elsewhere  discussed.'^' 

162,  Instigation. 

Even  in  the  case  of  crimes  In  which  want  of  consent  is  not 
an  esseniial  element,  a  person  who  is  entrapped  Into  comrait- 
tinfj;  llicm  should  not  always  be  punished.  Public  sentiment, 
as  well  BS  the  leaning  of  the  courts,  is  strongly  against  tlie 
practice  of  entrapping  persons  into  the  commission  of  crimes 
bv  tlie  common  detective  methods.  The  practice  has  frequently 
bi^en  condemned  by  the  courts,  and  there  are  reported  cases 
in  wbich  it  has  been  held,  independently  of  any  question  of 
consent  on  the  part  of  the  person  injured,  that  a  criminal  act 
may  not  be  punishable  if  the  accused  was  induced  to  commit  it 

200,  42  N.  W.  1106;  Speiden  v.  State,  3  Tex.  App.  1S6,  30  Am.  Rep.  126, 
Mlkcll'a  Cas.  80;  Roberts  t.  Ter.,  S  Okl.  326,  67  Pac.  840.  See,  also. 
People  T.  Collins,  G3  Cal.  185. 

=iinSMte  V.  Abley.  109  Iowa,  61,  80  N.  W.  S2E,  77  Am.  St.  Rep.  620, 
46  L.  R.  A.  862,  MIkell'a  Caa.  83. 

The  diBtrlct  attorne:r  cannot  conaent  to  the  deliver?  of  Indictments 
t')  one  wbo  Btaala  tbem.  People  t.  Mills,  178  N.  Y.  274,  70  N.  E.  786, 
67  L.  R.  A.  181. 

RaUrnail  otllclilB  entrapping  train  rotibera  cannot  consent  ta  ro1>- 
Ijpi-y  or  passengers.    State  v.  West,  157  Mo.  308,  B7  S.  W.  1071. 

Th'^  (ifCeoae  of  aiding  a  prisoner  to  escape  cannot  b«  committed 
where  the  public  authorltlea  knew  of  the  plan  and  permitted  the  pris- 
oner to  go,  be  having  no  Intent  to  escape.    R^  v.  Martin,  Rusa,   A  R. 


196. 


""Ante,  i  13B.     ' 

"•■Thompson  v.  State,  106  Ala.  67,  17  So.  612. 

1  Post,  a  171,  177,  190;  ante,  f  129, 
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hj  actire  co-operation  and  insti^tion  on  the  part  of  ptiblic 
detectives.*^* 

A  soond  public  policy  requires  that  the  courts  shall  condemn 
this  practice  by  directing  an  acquittal  whenever  it  appears  that 
tbe  pfdblic  authorities,  or  private  deteetives,  with  their  cogni- 
zance, hare  taken  active  steps  to  lead  the  accused  into  the  com- 
misdon  of  the  act.'^*  It  is  perfectly  legitimate  and  proper, 
however,  to  adopt  devices  and  traps  for  the  purpose  of  detecting 
crime  and  securing  evidence,  provided  the  device  is  not  a  temp- 
tation and  solicitation  to  commit  it.*^* 

The  crime  of  bribery  furnishes  a  good  illustration  of  this 
distinction.  If  a  public  officer  solicits  a  bribe  of  his  own  ac- 
cord, the  fact  that  a  trap  is  laid  and  the  bribe  paid  in  the 
presence  of  concealed  witnesses  does  not  render  him  any  the 
less  guilty,  nor  is  such  an  entrapment  contrary  to  public  pol- 

But  if  a  public  officer,  without  previous  solicitation  on  his 
part,  is  induced  to  accept  a  bribe  by  the  active  efforts  and  in- 
stigation of  persons  who  wish  to  prosecute  him,  with  the  co- 

^*  Saunders  v.  People,  88  Mich.  218;   People  v.  McCord,  76  Mich. 

^'  42  N.  W.  1106;  State  v.  H&yes,  106  Mo.  76,  16  S.  W.  514,  24  Am.  St 

^P-  360;  State  v.  Dudoussat,  47  La.  Ann.  977,  17  So.  685;   Love  v. 

^^Ple,  160  111.  501,  43  N.  B.  710.    And  see  State  v.  Abley,  109  Iowa, 

^^'  ^0  K.  W.  225,  77  Am.  ^.  Rep.  520,  46  L.  R.  A.  862,  MikeU's  Cafl. 

J,'  ^aiton  V.  State,  113  Oa.  1037,  89  S.  B.  468;  O'Brten  v.  State,  6 

^  A.pp.  666,  7  Tex.  App.  181. 

f    '*  As  was  salfl  lof  Judge  Maraton  In  a  Michigan  case:     "Human  na* 

^  f^  ^^  frail  enough  at  best,  and  requires  no  encouragement  in  wrong- 

^^»    If  we  cannot  aeslst  another,  and  prevent  him  from  committing 

Qf  ^^»  we  should  at  least  abstain  from  any  active  efforts  in  the  way 

-    ^^^ing  him  into  temptation."     Saunders  v.  People,  38  Mich.  218, 


Q^*  See,  also.  State  v.  Abley,  109  Iowa,  61,  80  N.  W.  225,  77  Am. 
^^^^p.  520,  46  L.  R.  A.  862,  Mikell's  Gas.  83;  U.  S.  v.  Adams,  69 
C^-  «74;  People  v.  Mills,  178  N.  Y.  274,  70  N.  E.  786,  67  L.  R.  A.  131; 
8^^^f)r  V.  People,  18  Colo.  873,  33  Pac.  159,  36  Am.  St  Rep.  295; 

^^  V.  Hayes,  105  Mo.  76,  16  S.  W.  514,  24  Am.  St.  Rep.  360. 

^'^  Ante,  9  160. 
1|/^*  State  V.  Dudoussat,  47  La.  Ann.  977,  17  So.  685;  People  v.  Lip- 

^^t,  105  Mich.  80,  62  N.  W.  1022. 
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operation  of  the  public  authorities,  he  should  not  be  indicted 
or  punished.^^*  It  must  be  conceded  that  this  view  is  not  sup- 
ported by  the  weight  of  actual  decision,  ^^^  but  the  tendency  of 
the  courts  is  in  its  favor. 

As  far  as  actual  authority  goes,  it  is  no  doubt  safe  to  say 
that  the  fact  that  a  private  person  has  led  another  into  the  com- 
mission of  a  crime  is  no  defense  if  the  public  authorities  were 
not  concerned  in  it.^® 


2it  In  state  v.  Dudoussat,  supra,  it  was  said  that,  on  such  a  state  of 
Uacts,  the  accused  would  be  entitled  to  an  acquittal. 

And  in  a  Texas  case  it  Was  held  that  a  person  who  gave  an  c^cer 
money  to  influence  his  conduct  was  not  guilty  of  bribery,  under  the 
Texas  statute,  where  the  officer  flrst  approached  him  for  the  purpose 
of  entrapment,  and  expressed  a  wiUingness  to  accept  a  bribe,  and 
thereby  instigated  the  giving  of  it  O'Brien  v.  State,  6  Tex.  App.  665, 
7  Tex.  App.  181. 

But  see,  as  contra.  People  v.  Liphardt,  supra. 

21T  People  V.  Liphardt,  supra  (but  compare  Saunders  v.  People,  38 
Mich.  218);  Pigg  y.  State,  43  Tex.  108;  People  y.  McCord,  76  Mich. 
200,  42  N.  W.  1106;  State  v.  Jansen,  22  Kan.  498. 

In  City  of  Eyanston  v.  Myers,  172  IlL  266,  50  N.  B.  204,  MikeU's  Cas. 
88,  it  was  held  that  a  person  charged  with  selling  intoxicating  liquors 
in  yiolation  of  law  could  not  escape  liability  by  showing  that  the  pub- 
lic authorities  furnished  the  purchaser  with  money  to  buy  the  liquor. 

218  People  y.  Murphy,  93  Mich.  41,  52  N.  W.  1042;  People  y.  Curtis, 
95  Mich.  212,  54  N.  W.  767;'  Pigg  y.  State,  43  Tex.  108;  Johnson  y. 
State,  3  Tex.  App.  590.    And  see  the  cases  cited  ante,  S  160. 

An  indictment  for  disposing  of  forged  bank  notes  will  lie,  notwith- 
standing  the  person  to  whom  they  were  uttered  was  the  agent  of  the 
bank,  and  applied  to  purchase  them  for  the  purpose  of  detection  and 
prosecution.    Rex  t.  Holden,  Russ.  ft  R.  154. 

See  Slaughter  v.  State,  113  Ga.  284,  38  S.  B.  854,  84  Am.  St  Rep.  242, 
where  a  priyate  detective  was  conyicted  of  larceny  in  inciting  another 
to  steaL 
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DC  FknrciPAi.  ahd  Aobitt»  ahd  liABTEB  axd  Sebvant,  H  198-196. 

L  In  Obnebal. 

183.  danifloaUon  of  Parties.— The  parties  to  a  felony  are 
guUty  eitiier  (1)  as  prindpabi  or  (2)  as  aocessaries.  The  dis- 
txnctton  18  not  recognized  in  treason  or  In  misdemeanors,  bnt 
all  who  take  part  in  sndi  crimes,  if  punishable  at  all,  are  pun- 
ishable as  principals. 

Principals  and  accessaries  are  either— 

1.  Principals  in  the  first  degree,— those  who  actually  com- 

mit the  deed. 

2.  Principals  in  the  second  degree— those  who  are  present^ 

actually  or  oonstmctively,  aiding  or  abetting  the 
commission  of  the  deed. 

3.  Accessaries  bef <N:e  the  fact^-^those  who  procure,  conn- 

gel,  or  command  the  deed,  bnt  who  are  absent  when  it 
is  committed. 

4.  Accessaries  after  the  fact^— those  who  receive,  comfort, 

or  assist  another,  knowing  that  he  has  committed  a 
felony. 

164.  OfTenses  in  Which  Tliese  Distinctions  are  Recognised. 

(a)  In  Oeneral, — The  distinction  between  principals  in  the 
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first  and  second  degree  is  necessarily  recognized  in  all  offenses, 
■whether  they  be  treason,  felony,  or  misdemeanors.  But  it  is 
in  felonies  only,  as  murder,  rape,  robbery,  larc^iy,  etc.,  that 
any  dietinction  is  made  between  principals  and  accessaries. 
All  concerned  are  guilty  and  pnnishable  as  principals,  if  guilty 
at  all,  whether  present  or  absent,  in  treason,^  and  in  misde- 
meanors, as  in  assaults  and  assault  and  battery,  gaming,  coun< 
terfeiting,  forgery  and  cheating  at  common  law,  false  pre- 
tenses, keeping  a  gaming  house  or  bawdy  house,  and  other 
nuisances,  betting  at  elections,  etc.* 

(&)  Siai^tory  Offenses. — The  distinction  between  principals 
and  accessaries  applies  to  statutory  felonies,  as  well  as  to  fel- 
onies at  common  law,  unless  the  statute  shows  a  contrary  in- 
tent' And  it  applies  to  an  offense  which  was  not  a  felony  at 
common  law,  but  which  has  been  made  a  felony  by  statute,  aa,  in 
some  jurisdictions,  forgery,  obtaining  property  by  false  pre- 
tenses, and  assaults  with  intent  to  kill,  to  rob,  to  rape,  etc* 

1  S  Inst.  138:  1  Hale,  P.  C.  61S,  611;  2  Hawk.  P.  C.  c  29,  }  2;  4  BL 
Comm.  3E;  Reg.  t.  Clayton,.!  Car.  A  K.  128,  Beale's  Cm.  383;  Throg- 
martOQ's  Caae,  1  Dyer,  986.    Of.  U.  S,  v.  Burr,  4  Cnmch  (U.  8.)  469. 

>  2  Hawk.  P.  C.  c.  29,  j  2;  4  B1.  Comm.  36;  1  Hale,  P.  C.  613;  Reg. 
T.  Clayton,  1  Car.  ft  K.  128,  Beale's  Cas.  388;  Reg.  y.  Moland,  2  Mood. 
C.  C.  276;  Bllsa  t.  U.  8.,  105  Fed.  60S;  Stevens  t.  People.  67  111.  G87; 
Hawkins  t.  State,  13  Qa.  322,  68  Am.  Dec.  617;  Klunebrev  t.  State, 
80  Qa.  232,  5  5.  E.  56;  State  t.  Lymburn,  1  Brev.  (S.  C.)  B97.  2  Am. 
Dm.  669;  Beck  t.  SUte,  69  Miss.  217,  18  So.  835;  WllUami  t.  State.  12 
Smedee  «  M.  (Miss.)  58;  Com.  t.  GllleBple,  7  Serg.  ft  R.  (Pa.)  469; 
Com.  T.  Gannett,  1  Allen  (MaEs.)  7,  79  Am.  Dec.  693;  People  t.  Erwln, 
4  Dealo  (N.  Y.)  129;  'Lowenatein  t.  People,  54  Barb.  (N.  Y.)  299; 
State  V.  Stark,  63  Kan.  629,  66  Pac.  243,  38  Am.  St  Rep.  251;  MuWey 
T.  SUte,  43  Ala.  316,  94  Am.  Dec.  684;  Howlott  t.  State,  6  Terg. 
(Tenn.)  144;  State  v.  Smith,  2  Yerg.  273;  Wagner  ▼.  State,  43  Neb. 
1,  61  N.  W.  86;  Sanders  t.  State.  18  Ark.  198. 

■  1  Hale,  P.  C.  613,  614;  Reg.  v.  Tracy,  6  Hod.  BO,  MlkeH'B  C&s.  489; 
Stamper  ▼.  Com.,  T  Bush  (Ky.)  612;  Com.  ▼.  Carter,  94  Ky.  527,  23 
8.  W.  344;  Bland  t.  Com..  10  Bush  (Ky.)  622;  Melater  v.  People,  31 
Mich.  99;  Nichols  t.  State,  3£  Wis.  SOS;  McOowan  t.  State,  9  Yerg. 
(Tenn.)  184. 

*  Nichols  T.  state,  35  Wli.  308,  and  would  apply  where  a  felony  was 
reduced  to  the  grg4e  of  misdemeanor.    Stat«  ▼.  Dewer,  K  N.  C.  672. 
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It  was  said  in  a  Kentucky  case  that,  as  a  general  rale,  where 
^  statute  creates  a  felony  and  prescribes  a  particular  punish* 
ment  therefor,  or  where  a  statute  provides  a  punishment  for 
a  common-law  felony  Igr  name,  those  who  were  present  aiding 
and  abetting  in  the  commission  of  the  crime  are  held  to  be  in- 
ckded  by  the  statute,  although  not  mentioned.     But  where  the 
jonisiunent  is  imposed  by  the  statute  upon  the  person  alone 
vi\io  actually  commits  the  acts  constituting  the  ofiFense,  and  not 
in  general  terms  upon  those  who  are  guilty  of  the  offense,  ac- 
cording to  common-law  rules,  mere  aiders  and  abettors  will  not 
be  deemed  to  be  within  the  act.*    But  this  case  has  been  over- 
ruled, and  the  rule  established  that,  unless  it  is  plain,  from  the 
nature  of  an  offense  made  a  felony  by  statute,  that  the  provi- 
sions of  the  statute  were  intended  to  affect  only  the  party  actu- 
ally committing  the  offense,  aiders  and  abettors  are  punishable.* 
{c)  Petit  Larceny. — In  England  there  were  no  accessaries, 
either  before  or  after  the  fact,  in  petit  larceny, — i.  e.  larceny 
of  property  of  the  value  of  twelve  pence  or  less,^ — ^but  all  T>er- 
sons  concerned  therein,  if  guilty  at  all,  were  guilty  as  prin- 
cipals,® And  this  was  true  notwithstanding  petit  larceny  seems 
to  have  been  regarded  as  a  felony.*     The  same  is  true  in  this 
country  where  larceny  is  divided  into  grand  and  petit  larceny, 
and  the  latter  is  a  misdemeanor  only,^®  or  where  all  larceny  is 
reduced  to  the  grade  of  petit  larceny.*^ 

8  stamper  v.  Com.,  7  Bush  (Ky.)  612.    See,  also.  Bland  v.  Com.,  10 
Buflh  (Ky.)  622;  Frey  v.  Com.,  83  Ky.  190. 

« Com.  V.  Carter,  94  Ky.  627,  23  S.  W.  344. 
rPost,  S  334. 

8  2  Inst  183;  4  Bl.  Comm.  86;  1  Hale,  P.  C.  680;  1  Hawk.  P.  C.  a. 
29,  S9  1.  24. 
•  1  Hale,  P.  C.  680. 

10  Ward  v.  People,  6  Hill  (N.  Y.)  144;  State  v.  Oaaton,  73  N.  C.  98, 
21  Am.  Rep.  469;  Slaughter  v.  State,  113  Oa.  284,  88  S.  E.  864,  84  Am. 
St  Rep.  242.    Bee  Shay  y.  People,  22  N.  T.  317. 
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(rf)  Homicide. — It  is  clear  that  there  may  be  accessaries  be- 
fore the  fact  in  murder  at  common  ]aw,  in  marder  in  the  first 
degree  nnder  the  statutes,  and  in  murder  in  the  second  de- 
gree,'* and  there  may  be  principals  in  the  second  degree  to  vol- 
untary manslaughter,  as  where  it  is  committed  during  an  af- 
fray.* ^  But  there  cannot  be  accessaries  before  the  fact  to  volun- 
tary manslaughter,  for  "it  is  committed  suddenly,  without  reflec- 
tion, in  heat  of  passion  and  without  malice,  express  or  implied, 
and  repels  the  supposition  that  the  homicide  was  the  result  of 
premeditation,  concert,  or  aid,  all  of  which  would  be  evidences 
of  malice."" 

There  may  be  principals  in  the  second  degree  and  acces- 
saries before  the  fad  to  involuntary  manslaughter.  Thus,  if 
two  men  drive  separate  vehicles  at  a  furioua  and  dangerous 
speed  along  the  highway,  each  inciting  and  abetting  the'other, 
and  one  of  them  drives  over  and  kills  a  person,  the  one  thus 
causing  the  death  is  guilty  of  manslaughter  as  principal  in  the 
first  d^ee,  and  the  other  is  guilty  as  principal  in  the  second 
degree.     And  the  same  would  be  true  of  two  persons  in  the 

11  In  NoTtli  Carolina,  all  larceny  has  been  reduced  by  statnte  to  tbe 
degree  of  petit  larceny,  and  In  that  state  there  can  be  no  acceBsarlea 
In  larceny,  but  all  concerned  are  guilty  as  principals.  State  t.  Gaston, 
73  N.  C.  n.  21  Am.  Rep.  469;  State  v.  Stroud,  9G  N.  C.  S2G. 

"Jones  T.  State,  13*Tex.  163,  62  Am.  Dec.  G60;  State  t.  Maloy,  44 
Iowa,  104. 

"•State  v.  Coleman,  G  Port  (Ala.)  32;  Martin  v.  SUte,  39  Ala.  115, 
8  So.  23,  13  Am.  St.  Rep.  91;  Woolweaver  v.  State,  60  Ohio  SL  277,  34 
N.  E.  362,  40  Am.  St.  Rep.  667;  Sneed  t.  State,  47  Ark.  180,  1  B.  W. 
68;  Brown  t.  State,  23  Ga.  199;  Goff  t.  Prime,  26  Ind.  19R:  State  v. 
Mushrusb,  97  Iowa,  444,  6S  S.  W.  74S;  State  v.  Gray,  116  Iowa,  281, 
39  N.  W.  937;   State  t.  Putman,  18  S,  C.  175,  44  Am.  Rep.  669. 

iiBlblthe'B  Case,  4  Coke,  43b,  Mlkell's  Cas.  492;  Jones  v.  SUte,  13 
Tex.  188,  62  Am.  Dec.  550;  Bowman  v.  State  (Tex.  Or.  App.)  20  S, 
W.  658.  Cf.  Reg.  t.  Oaylor,  1  Dears,  ft  B.  288.  And  see  4  Bl.  Comm. 
86;  1  Hale,  P,  C.  61S. 
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same  vehicle,  one  driving  and  the  other  inciting  and  abetting 
\}m}*    If  one  should  incite  another  to  so  drive,  and  should  be 
absent  when  the  latter  runs  over  and  kills  a  person,  he  would  be 
goilly  of  manslaughter  as  accessary  before  the  f  act.^* 

166.  Prosecution  and  Puniahment. 

(a)  Principals  in  the  Second  Degree. — The  law  recog- 
nizes no  difference,  as  respects  the  punishment,  between  the  of- 
fense of  principals  in  the  first  and  second  degree,  but  regards 
them  as  equally  guilty,  and  subject  to  the  same  punishment. 
In  practice  the  distinction  is  so  far  immaterial  that,  on  an  in* 
dietment  charging  one  as  principal  in  the  first  degree,  he  may 
he  convicted  on  evidence  showing  that  he  was  present  aiding 
and  abetting,  and  vice  versa.^^ 

And  at  common  law  a  principal  in  the  second  degree  may 
be  indicted  and  convicted  before  trial  of  the  principal  in  the 
irst  degree,  and  even  after  he  has  been  acquitted,^^  though 
the  conmiission  of  the  act  by  the  principal  in  the  first  degree 
must  be  proved  in  order  to  convict  one  as  aiding  and  abetting.*^ 

MReg.  Y.  Swindall,  2  Car.  A  K.  230,  Belle's  Cas.  167;  Mathis  v. 
8Ut6  (Fla.)  84  So.  287. 

Where  several  persons  went  out  together  to  shoot  at  a  mark,  and  se- 
lected such  a  position  that  their  shooting  was  negligent,  and  one  of 
them  accidentally  killed  a  man,  all  were  held  guilty  of  manslaughter. 
Reg.  y.  Salmon,  14  Cox,  C.  C.  494,  Beale's  Cas.  189. 
"  See  Reg.  v.  Qaylor,  Dears  ft  B.  C.  C.  288. 

"1  Archh.  Crim.  Pr.  ft  PI.  13;  Fost.  850,  851;  1  Hale,  P.  C.  437;  Com. 
T.  Chapman,  11  Cush.  (Mass.)  422;  Doan  v.  State,  26  Ind.  495;  Wil- 
liams V.  State,  47  Ind.  568;  State  v.  Squaires,  2  Nev.  226. 

"Post  C.  L.  350,  351;  1  Hale,  P.  C.  487;  People  v.  Bearss,  10  Cal. 
^;  People  v.  Newberry,  20  Cal.  439;  State  v.  Fley,  2  Brev.  (S.  C.)  388, 
4  Am.  Dec.  583;  SUte  v.  Crank,  2  Bailey  (S.  C.)  66,  23  Am.  Dec.  117; 
State  V.  Ross,  29  Mo.  32;  State  v.  VHiitt,  113  N.  C.  716,  18  S.  E.  715; 
Williams  V.  State,  69  Ga.  11. 

18  Jones  V.  State,  64  Ga.  697;  Mulligan  v.  Com.,  84  Ky.  229,  1  S.  W. 
417. 

To  convict  one  as  an  aider  and  abettor  only,  the  principal  in  the 
tTBt  degree  must  be  indicted  Jointly  with  him,  or  else,  if  he  is  indicted 
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(6)  Accessaries, — At  common  law  an  acceflsary  before  the- 
fact  is  liable  to  tbe  same  puniahment  as  the  principal.**  In 
practice,  however,  tlie  distinction  between  the  principal  and 
the  accessarj  is  important,  except  where  the  law  haa  been, 
changed  b;  statute.  Thus,  at  common  law,  an  indictment  must 
chai^  a  person  correctly  ae  principal  or  accessary,  accord- 
ing to  the  facts.  On  an  indictment  charging  one  as  principal 
there  can  be  no  conviction  on  evidence  showing  that  he  was- 
merely  an  accessary,"  and  vice  versa.'^ 

This  rule  has  been  twanged  in  some  jurisdictions  by  stat- 
utes. But  a  statute  merely  declaring  that  an  accessary  before 
the  fact  shall  be  deemed  a  principal  and  punished  as  a  principal 
does  not  change  the  rule.  It  has  no  reference  to  the  manner 
of  cliarging  the  offense,  but  only  to  the  punishment.  Not- 
withstanding such  a  statute,  therefore,  a  person  indicted  as  a 
principal  cannot  he  convicted  if  the  evidence  shows  that  he  was 
an  accessary  only.''  But  a  statute,  providing  that  an  accessary 
before  the  fact  may  be  indicted,  tried  and  convicted  and  pun- 
ished as  a  principal,  will  authorize  conviction  of  one  charged  as 
a  principal  on  evidence  showing  him  to  be  merely  an  acces- 
sary."^ 

alone,  ths  Indictment  must  dlBcloee  the  n&me  of  the  principal,  and  siva 
a  description  of  his  acts.    MulUg&n  r.  Com.,  S4  K;.  229,  1  8.  W.  117. 

When  two  persons  are  Jointly  Indicted,  one  as  principal  In  the  aec- 
ond  degree,  the  former  may  be  convicted  as  principal  In  the  second 
degree,  and  the  latter  as  principal  Is  the  first  degree.  6eng«  v.  Com., 
92  Ky.  1,  IT  a.  W.  U6.  See,  also,  Travis  v.  Com.,  96  Ky.  77,  27  S.  W. 
86S. 

1*4  Bl.  Comm.  39;  Hlnlch  v.  People,  s'Colo.  440,  9  Pac.  4;  People 
V.  Mather,  4  Wend.  (N.  T.)  229,  21  Am,  Dee.  122,  Mlkell'a  Caa.  SSS. 

"»Reg.  T.  Tuckwell,  Car.  &  M.  215;  Smith  t.  SUte,  37  Ark.  274; 
Norton  v.  People,  8  Cow.  (N.  T.)  137;  People  v.  Lyon,  99  N.  T.  210, 
1  N.  E.  673;  State  v.  Dewer,  BG  N.  C.  B72.    - 

"  Rex  V.  Winifred,  1  Leach,  C.  C.  51B;  Reg,  t,  Brown,  14  Cox,  C.  C. 
144,  Beale'B  Cae.  389. 

II  Smith  V.  State,  37  Ark.  274;  People  ▼.  Campbell,  40  Cal.  129; 
People  T.  Trim,  39  Cal.  76;  People  T.  Schwarts,  82  Cal.  160. 

*u  Campbell  v.  Com.,  84  Pa.  187,  MlkeU'a  Cas.  492. 
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It  common  law  an  aeceasaiy  cannot  be  tried,  without  his 
oonseat,  until  llie  guilt  of  the  principal  has  been  legally  ascer- 
tained by  a  conviction  or  outlawry,  unless  they  are  tried  to- 
gether, and  then  the  jury  must  be  charged  to  inquire  first  as 
to  the  guilt  of  the  principal,  and,  if  they  are  satisfied  of  his 
guilt)  then  as  to  the  accessary.^    If  the  principal  is  dead,  or  if 
he  is  acquitted  on  his  trial,  the  accessary  cannot  be  tried.^^ 
In  England  and  in  most  of  our  states,  if  not  in  all,  these  prin- 
ciples of  the  common  law  have  been  to  some  extent  changed 
bj  statute.** 

s'FoBt  C.  L.  361;  Whitehead  ▼.  State,  4  Humph.  (Tenn.)  278; 
Marshe's  Case,  1  Leon.  325;  Stoops  v.  Com.,  7  Serg.  ft  R.  (Pa.)  491, 
10  Am.  Dec.  482;  Com.  t.  Phillips,  16  Mass.  423,  Beale's  Cas.  889; 
Starin  v.  People,  45  N.  T.  833,  Beale's  Cas.  390;  Kingsbury  v.  State,  87 
Tex.  Or.  R.  259,  39  S.  W.  865;  Com.  v.  Knapp,  10  Pick.  (Mass.)  477, 
20  Am.  Dec.  534;  Ogden  t.  State,  12  Wis.  532,  78  Am.  Dec.  754;  State 
▼.  Qroff,  1  Murph.  (N.  C.)  270;  Holmes  ▼.  Com.,  25  Pa.  221.    See,  also, 

Com.  Y.  Woodward,  Thatch.  C.  C.  (Mass.)  63;  Baron  v.  People,  1  Park. 

^.  R.  (N.  Y.)  246;  Ck>m.  y.  Andrews,  8  Mass.  126;  Smith  y.  State,  46 

6a.  298. 

If  a  man  is  indicted  as  accessary  to  two  or  more,  and  only  one  has 
^^^^  convicted,  he  may  he  arraigned,  tried,  and  conyicted  as  accessary 
^  Uiat  one,  but  not  as  accessary  to  all.  Stoops  y.  Com.,  supra;  Starin 
^'  People,  supra. 

^ere  the  principal  was  convicted  by  verdict  or  confessed  and  had 
h  clergy  before  judgment,  the  accessary  was  discharged  because  it 
J^  Qot  appear  Judicially  that  he  was  the  principal.    Bibithe's  Case,  4 
^*®'   43b,  Mikeirs  Cas.  492. 

oJ^^arshe's  Case,  1  Leon.  825;  Com.  y.  Phillips,  16  Mass.  428,  Beale's 
^-  ^B9;  State  y.  McDaniel,  41  Tex.  229. 
Q^'^'^^rsal  of  a  judgment  against  the  principal  operates  as  a  discharge 

^^^  accessary.    Marshe's  Case,  1  Leon.  825. 
t0^  ^^  the  pardon  of  the  principal  does  not  discharge  the  accessary, 
^l^^e  yery  fact  that  the  pardon  is  extended  imports  final  conviction. 

^^^bury  v.  State,  87  Tex.  Cr.  R.  259,  39  S.  W.  365. 
b^  "^huB,  in  New  York  it  is  declared:  "An  accessary  to  a  felony  may 
c^^^dicted,  tried,  and  convicted,  either  in  the  county  where  he  be- 
c<^^^  an  accessary,  or  in  the  county  where  the  principal  felony  was 
y^^^ltted,  aad  whether  the  principal  felon  has  or  has  not  been  pre- 
^^ly  conyicted,  or  is  or  is  not  amenable  to  Justice,  and  although 
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The  fact  that  a  statute  allows  an  accessary  to  be  tried  be- 
fore convictiuQ  of  the  principbl  does  not  allow  conviction  of  an 
aocessary  without  proving  the  principal's  guilt,  for  "no  man 
van  be  accesBaty  to  a  crime  which  has  never  been  committed. "^* 
And  a  statute  authorizing  the  indictment  and  conviction  of 
an  accessary  before  or  after  the  principal  is  indicted  and  con- 
victed does  not  authorize  the  conviction  of  an  accessary,  nor  a 
judgment  and  sentence  after  a  verdict  of  guilty,  if  the  principal 
baa  been  tried  and  acquitted." 

II.    PBIITOIPAI.B    Ttr   THK   FiBST    DeOBBB. 

166.  Definition. — A  principal  in  the  first  degree  ii  tiw  <mB 
who  Bctoolly  oomsiitB  the  orime,  either  by  his  own  hand,  ax 
hy  an  inanimate  agency,  or  by  an  innocent  human  agent.** 
167.  Inanimate  Agtati:^. 

Thou^  a  principal  in  the  first  degree  is  one  who  himself 
commits  the  deed,  it  is  not  at  all  necessary  that  he  shall  do  so 
by  his  own  hand,  nor  even  that  he  shall  be  actually  present  at 
Ihe  time  it  is  committed.  A  person  is  guilty  as  principal  in 
the  first  degree  if  he  commits  an  offense  by  means  of  an  in- 
animate agency  set  in  motion  by  him,  as  where  he  leaves  poison 

th«  principal  lias  b««n  pardoned  or  otherwise  discharged  after  convio- 
tlon."    Pen.  Code,  S  32. 

See,  as  to  tbe  effect  of  tbe  statutee,  Baxter  v.  People,  8  IlL  SS8; 
People  7.  OutoTeraa,  4S  Cal.  19;  State  t.  Fredericks,  8S  Mo.  146; 
Ulmer  v.  SUte.  14  Ind.  E2;  State  v.  Rlcker,  29  Me.  8*;  State  v.  York, 
87  N.  H.  ITE;  Noland  r.  State,  19  Oblo,  131;  State  t.  Butler.  17  Vt  145. 

■•  Buck  T.  Com.,  107  Pa.  486.  See,  alBO,  Tully  v.  Com.,  11  BuBb 
(Ky.)  1S4;  Self  T.  SUte,  6  Baxt.  (Tenn.)  244;  Hatcbett  V.  Com.,  16 
Va.  926;  Ogden  v.  State,  12  Wis.  632,  78  Am.  Dec.  764. 

A  buBband  may  be  gulltr  as  princtpal  tn  the  aecond  degree  or  at 
acceesary  to  the  rape  of  bla  own  wife  (see  poet,  i  191),  but  a  guilty 
principal  In  the  flnt  degree  Is  an  absolute  necessity  and  tbe  husband 
cannot  be  convicted  after  the  other  man  has  been  tried  and  acquitted. 
State  T.  Haines,  El  La.  Ann.  731,  25  So.  372. 

IT  McCarty  v.  State,  44  Ind.  214,  16  Am.  Rep.  232.  And  see  Benjamin 
v.  SUte,  25  Fla.  675,  6  So.  438. 

i"  4  Bl.  Comm.  34;  Hale.  P.  C.  c.  LV,  Mlkell's  Cas.  467. 
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wkre  anothi&r  may  get  it,  or  sends  poison  to  another  through 
the  mails,  or  obtains  money  by  false  pretenses  by  using  the 

mails.** 

168.  Innooent  Hvmaii  Agent. 

A  person  is  also  guilty  himself  as  the  principal  in  the  first 
degree,  and  not  merely  as  a  principal  in  the  second  degree  or 
accessary  before  the  fact,  if  he  procures  the  commission  of  an 
offense  by  an  innocent  human  agent,  as  by  a  person  who  is  not 
guilty  because  of  ignorance  of  fact,  youth,  or  insanity.*^ 

Thns,  one  who  causes  an  innocent  person  to  take  poison,  or 
to  give  poison  to  another,  and  thereby  causes  death,  is  as  much 
tbe  principal  in  the  first  degree  in  the  murder  as  if  the  poison 
had  been  administered  by  his  own  hand.*^ 

'*F08t  C.  L.  849;  4  Bl.  Ck)mm.  84;  8  Inst  188;  Hale,  P.  G.  c.  LV, 
^keU's  Gas.  457;  U.  S.  t.  Davis,  2  Sumn.  482,  Fed.  Gas.  No.  14.932. 

^4  BL  Comm.  85;  1  East,  P.  C.  p.  228;  1  Hale,  P.  C.  617;  Hale,  P. 
^  c.  LV,  Mlkell'B  Gas.  467;  I&Bg.  y.  Bannen,  2  Mood.  G.  G.  809,  Beale's 
^-  379;  Reg.  ▼.  Bleasdale,  2  Gar.  A  K«  766;  People  t.  Adams,  8  Denlo 
(N.  T.)  190,  45  Am.  Dec.  468;  Adams  y.  People,  1  N.  T.  178;  Gom.  y. 
^<U'  U  Mass:  186;  People  y.  McMurray,  4  Park.  Gr.  R.  (N.  Y.)  284; 
Smith  Y.  Bute,  21  Tex.  App.  107,  180,  17  8.  W.  652.  And  see  Berry  y. 
^  10  Ga.  611. 

^it^ny  or  receiyfng  stolen  goods  by  means  of  innocent  agent  Pe<H 
f^  ▼•  McMurray,  supra;  Rice  y.  SUte,  118  Ga.  48,  44  8.  B.  806,  98  Am. 
®^  ^P.  99. 

^Halnlng  money  or  property  by  false  pretenses.    Adams  y.  People, 

^^'  T.  178.    In  this  case,  a  man  in  Ohio  sent  a  letter  to  a  person  in 

^^  Tork,  and  had  it  presented  there  by  an  innocent  agent,  and  thus 

^Ined  money  by  false  pretenses.    It  was  held  that  he  was  guilty 

1^  ^i^ndpal  in  New  York,  and  not  merely  as  principal  or  accessary 

.     ^e  i^ho  frees  a  lunatic's  hand  so  he  may  shoot  the  officer  attemptp 
J^  ^o  arrest  him  is  responsible  for  the  homicide.    Johnson  y.  State 

^^i  88   80.  182. 
1^^^  ^re's   Gase,  9  Goke,   81a,  Beale's  Gas.  209,   Mikell's  Gas.  657; 
8^^%  J.  Kelyng,  62,  Beale's  Gas.  877;  Brunson  y.  State,  12  Ala.  87,  27 

^  ^10. 
li^^^  Beg.  y.  Michael,  9  Gar.  A  P.  356,  2  Mood.  G.  G.  120,  a  woman  was 
^^ted  for  the  murder  of  her  infant  child  by  poison.     It  appeared 
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The  same  is  true  of  one  who  delivers  couliterfeit  ln6liey  or  H 
forged  instrument  to  a  child  of  tender  years,  or  to  an  innocent 
adult,  with  instructions  to  utter  the  same,  which  is  done,^*  and 
of  one  who  procures  an  innocent  person  to  sign  another's  name 
to  a  note  by  falsely  representing  that  the  person  whose  name  is 
signed  has  authorized  it.^'  This  cannot  be  the  case,  however,  if 
the  person  by  whose  hand  the  deed  is  done  is  himself  a  guilty 
agent.^*  Though  one  who  incites  a  woman  to  produce  a  miscar- 
riage on  herself  in  his  absence  resulting  in  death  may  be  con- 
victed as  a  principal.^** 

169.  Several  Persons  Committing  Offense. 

When  several  persons  combine  to  commit  an  oflFense,  and 
each  actually  performs  some  act  constituting  a  part  of  the  of- 
fense, all  are  guilty  as  principals,  though  neither  may  be  pres- 

that  she  purchased  a  bottle  of  laudanum,  and  directed  the  person  who 
had  the  care  of  the  child  to  give  it  a  teaspoonful  every  night  That 
person  did  not  do  so,  but  put  the  bottle  on  the  mantel  piece,  where 
another  little  child  found  it,  and  gave  part  of  the  contents  to  \he 
prisoner's  child,  who  soon  after  died.  It  was  held  that  the  adminis- 
tering of  the  laudanum  by  the  child  was,  under  all  the  Circumstances 
of  the  case,  as  much,  in  point  of  law,  an  administering  by  the  prisoner, 
as  if  she  had  herself  actually  administered  it  with  her  own  hand. 
See,  also.  Rex  v.  Harley,  4  Car.  ft  P.  869. 

82  Com.  V.  Hill,  11  Mass.  136;  Rex  v.  Palmer,  2  Leach^  C.  C.  978;  Rex 
V.  Giles,  1  Mood.  C.  C.  166;  Gregory  v.  State,  26  Ohio  St.  510,  20  Am. 
Rep.  774. 

38  Reg.  V.  Clifford,  2  Car.  ft  K.  202;  Gregory  v.  State,  26  Ohio  St. 
510,  20  Am.  Rep.  774. 

s«Mem.,  J.  Kelyng,  52,  Beale's  Cas.  877;  Reg.  v.  Manley,  1  Cox,  C.  C. 
104,  Mikeirs  Cas.  457;  Reg.  v.  Jeffries,  8  Cox,  C.  C.  85,  Mikell's  Cas. 
4G4;  Able  v.  Com.,  5  Bush  (68  Ky.)  698;  Wixson  v.  People,  5  Park. 
Cr.  R.  (N.  Y.)  119;  People  v.  Lyon,  99  N.  Y.  210,  1  N.  B.  673;  People 
V.  McMurray,  4  Park.  Cr.  R.  (N.  Y.)  234;  Rex  v.  Soares.  Russ.  ft  R.  25. 

See  Reg.  v.  Flatman,  14  Cox,  C.  C.  396,  where  one  was  convicted  of 
larceny  in  procuring  the  owner's  wife  to  carry  away  furniture  for  the 
purpose  of  furnishing  lodgings  in  which  prisoner  and  the  wife  lived 
in  adultery. 

s«a  Seifert  v.  State,  160  Ind.  464,  67  N.  E.  100,  98  Am.  St.  Rep.  340. 
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«nt  when  the  others  perform  their  part*  Thus,  if  several 
persons  combine  to  forge  an  instrument^  and  each  executes  by 
himself  a  distinct  part  of  the  forgery,  in  pursuance  of  the  com- 
mon plan,  tliey  are  all  guilty  of  the  forgery  as  principals, 
though  they  may  not  be  together  when  the  forgery  ig  completed 
by  one  of  them  adding  the  signature.** 

III.  Pbii^cipals  iit  the  Second  Degbee. 

170.  Definition. — ^A  principal  in  the  aeoond  degree  if  one  who 
18  present  when  a  felony  is  committed  by  another,  and  who 
aids  or  abets  in  its  commission.**  To  constitute  one  a  principal 
in  the  second  degree— 

1.  Thare  must  be  a  gnilty  principal  in  the  first  degree. 

2.  The  principal  in  the  second  degree  must  be  present 

when  the  offense  is  committed.  But  his  presence 
may  be  constmctive. 
8.  He  must  aid  or  abet  the  commission  of  the  offense. 
Some  participation  is  necessary,  though  it  need  not 
necessarily  be  active.  Mere  knowledge  of  the  of- 
f  rase  and  mental  approval  is  not  enough. 

171.  Ouilty  Principal  in  the  First  Degree. 

There  cannot  be  a  principal  in  the  second  degree  unless  there 
is  a  guilty  principal  in  the  first  degree.  As  we  have  seen,  one 
who  procures  the  commission  of  a  crime  bv  an  innocent  agent  is 
himself  guilty  as  the  principal  in  the  first  degree.®'' 

On  the  trial  of  a  person  indicted  as  a  principal  in  the  sec- 
ond degree,  it  is  necessary  to  show  the  ^ilt  of  the  principal  in 
the  first  degree.*® 

*sRex  Y.  Bingley,  Russ.  A  R.  446,  Beale's  Cas.  8S1;  Rex  ▼.  Dade,  r 
Hood.  C.  G.  307,  Mikeirs  Cas.  461.    See  Hammack  t.  SUte,  52  Ga.  897. 

3M  Bl.  Comm.  34;  1  Hale,  P.  C.  615;  Crown  at  Salop,  1  Plowd.  97, 
Mikell's  Cas.  467;  Banson  v.  Ossley,  8  Mod.  121,  Mikell's  Cas.  467.  See 
State  y.  Brown,  104  Mo.  365,  16  B.  W.  406. 

*7  Ante,  S  163. 

*«  Jones  y.  State,  64  Ga.  697;  MuUlgan  r.  Com.,  84  Ky.  229,  1  S.  W. 
417. 
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172.  Presence  When  the  Offeiue  b  Committed. 

Presence,  actual  or  constructive,  at  the  time  the  offense  is 
committed,  ia  necesaary  to  render  one  a  principal  in  the  sec- 
ond degree,'"*  If  a  per8<Hi  procures  or  coimsels  the  oonunia- 
sion  of  a  crime  hj  another,  and  is  absent  when  it  is  committed, 
he  is  merely  an  accessary/'  and  at  common  law  he  cannot  be 
convicted  under  on  indictment  charging  him  as  a  principal. 
Thus,  where  a  servant  let  a  person  into  his  master's  house  on  an 
afternoon,  and  concealed  him  there  all  night,  in  order  that  he 
might  commit  a  larceny  in  the  house,  but  left  the  house  early 
the  next  morning,  and  was  absent  when  the  larceny  was  com- 
mitted, it  was  held  that  he  was  not  a  principal  in  the  second 
d^ee,  but  an  accessary  before  the  fact*" 

173.  OoiutractiTe  Pmence. 

It  is  not  necessary,  however,  in  order  to  charge  one  as  a 
principal  in  the  second  degree,  as  distinguished  from  an  ac- 
cessary before  the  fact,  that  there  shall  be  a  strict,  actual,  and 
immediate  presence  at  the  time  and  place  of  the  ctanmission  of 
the  offense.  Nor  ie  it  necessary  that  he  shall  be  an  eye  or  ear 
witness  of  the  criminal  act  A  person  ia  constructively  pres- 
ent, and  therefore  guilty  as  a  principal,  if  he  is  acting  with 
the  person  who  actually  commits  the  deed  in  pursuance  of  a 
common  design,  and  Is  aiding  his  associate,  either  by  keeping 
watch  or  otherwise,  or  is  so  situated  as  to  be  able  to  aid  him, 
with  a  view,  known  to  the  other,  to  insure  success  in  the  ao- 
complishment  of  the  common  enterprise.*' 

*>■  Reg.  ▼.  McFtane,  Car.  *  M.  iU,  Mtkell'B  Caa.  465;  Able  v.  Com.. 
68  Kr.  (6  Busb)  698. 

MReK.  T.  Tuckwell,  Car.  A  M.  216;  Rex  v.  Soares,  RasB.  A  R.  25; 
Rex  V.  Stewart,  Rubs,  ft  R.  863;  Reg.  v.  Jeffrlee,  8  Cox,  C.  C.  S5,  Mlb- 
ell'B  Cas.  461;  Norton  v.  People,  8  Cow.  (N.  T.)  137;  Com.  v.  Kaapp,  9 
Pick.  (Maes.)  496,  616,  20  Am.  Dec.  HI,  603,  Beale's  Css.  383;  Smith 
T.  State,  37  Ark.  274;  Able  t.  Com..  6  Bush  (Ky.)  698. 

wReg.  T.  Tuckwell,  Car.  A  M.  216;  Reg.  T.  Jeffries,  S  Cox,  C.  C.  86, 
Mlkell'9  Cae.  464.    Compare  Rex  v.  Jordan,  7  Car.  ft  P.  482. 

«>1  Hale,  P.  C.  489,  462,  637;  Post  C.  L.  349,  860;  Rex  v.  Standler, 


PRINCIPALS;  SECOND  DBGREE.  241 

Thus  a  person  who  watches  near  by  to.  prevent  surprise  or 
interference  while  a  confederate  breaks  and  enters  a  house 
with  felonious  intent,  or  robs  a  man,  or  sets  fire  to  a  building, 
or  commits  a  larceny,  is  guilty  as  a  principal  in  the  second  de- 

Ross.  A  R.  305;  Breese  y.  State,  12  Ohio  St  146,  80  Am.  Dec.  840, 
Beale's  Gas.  386;  McCarty  v.  State,  26  Miss.  299;  State  v.  Squaires,  2 
Nev.  226;  State  t.  Hamilton,  13  Nev.  886;  McCamey  r.  People,  83  N. 
T.  408,  38  Am.  Rep.  456,  Mikell's  Cas.  468;  MitcheU  v.  Com.,  33  Orat. 
(Ya.)  845,  868;  Com.  y.  Lucas,  2  Allen  (Mass.)  170;  Com.  r.  Knapp,  9 
Pick.  (Mass.)  496,  20  Am.  Dec.  491,  Beale's  Cas.  383;  Com.  y.  Clune» 
162  Mass.  206,  38  N.  E.  435;  Tate  y.  State,  6  Blackf.  (Ind.)  110;  Doan 
y.  State,  26  Ind.  495;  State  y.  Poynier,  36  La.  Ann.  572,  Mikell's  Cas. 
470;  Earp  y.  State  (Tex.  App.)  13  S.  W.  888;  Dull  y.  Com.,  25  Grat 
(Va.)  965. 

"If  several  unite  in  one  common  design  to  do  some  unlawful  act, 
and  each  takes  the  part  assigned  him,  though  all  are  not  actually,  yet 
all  are  present  In  the  eye  of  the  law."  Per  Wright,  J.,  in  Hess  y.  State» 
5  Ohio,  6,  22  Am.  Dec.  767. 

In  Breese  y.  State,  12  Ohio  St.  146,  80  Am.  Dec.  340,  Beale's  Cas, 
386,  it  was  held  that,  where  two  or  more  persons  conspire  to  hreak 
into  a  store  in  the  nighttime,  and  steal  therein,  and  it  is  agreed  be- 
tween them  that,  in  order  to  facilitate  the  burglary,  and  lessen  the 
danger  of  detection,  one  of  them  shall  entice  the  owner  of  the  store 
to  a  house  a  mile  distant  from  the  store,  and  detain  him  there,  while 
the  others  break  into  the  store,  and  remoye  the  goods,  and  the  parties 
perform  their  respectiye  parts  of  the  agreement,  the  person  who  thus 
entices  the  owner  away,  and  detains  him,  is  constructlyely  present  at 
the  burglary,  and  guilty  as  a  principal  in  the  second  degree. 

If  seyeral  act  In  concert  to  steal  a  man's  goods,  and  he  is  induced  by 
fraud  to  trust  one  of  them.  In  the  presence  of  the  others,  with  the 
possession  of  the  goods,  and  another  of  them  entices  him  away,  sp 
that  the  one  who  has  the  goods  may  carry  them  away,  all  are  guilty 
of  the  larceny.    Rex  y.  Standley,  Russ.  A  R.  306. 

Where  a  person,  in  pursuance  of  a  preconcerted  plan,  deyised  by 
himself,  remains  downstairs  In  his  own  house  while  his  confederate 
aboye  steals  money  from  a  lodger,  and  brings  it  down,  and  deliyers  it 
to  him,  he  is  a  principal  in  the  larceny.  Com.  y.  Lucas,  2  Allen 
(Mass.)  170. 

One  of  seyeral  persons  acting  in  concert,  who  leads  a  girVs  escort 
Away,  while  his  confederates  rape  the  girl,  is  a  principal  in  the  second 
degree,  though  not  actually  present  at  the  time  of  the  rape.  People 
V.  Batterson,  50  Hun  (N.  Y.)  44,  2  N.  Y.  Supp.  376. 

C.  &  M.  Crimes— 16. 
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gree,  thongh  he  may  not  be  neaf  enou^  to  see  the  other  com- 
mit the  offense.**  And  where  a  servant,  whose  duty  it  is  to 
watch  over  goods,  purposely  absents  himself  to  facilitate  their 
theft,  he  is  guilty  as  a  principal.*** 

A  person  may  be  constructively  present,  even  though  actually 
at  a  considerable  distance.  In  a  case  in  Nevada,  A-  and  B. 
were  convicted  in  Nye  county  of  an  assault  with  intent  to  rob 
a  stage,  which  was  alleged  to  have  been  committed  in  that 
county,  when  the  evidence  tended  toshow  that  A.,  B.,  and  C. 
had  entered  into  a  conspiracy  to  commit  the  robbery,  that  the 
attempt  to  commit  the  same  was  actually  made  by  B.  and  C.  in 
Nye  comity,  and  that  A.  was  at  the  time  in  Eureka  county,  and 
not  within  forty  miles  of  the  scene  of  the  attempt.  It  ap- 
peared, however,  that,  acting  in  pursuaiice  of  the  common 
plan,  he  had  given  the  others  notice  of  the  departure  of  the 
stage  from  Eureka  county,  by  building  a  fire  on  the  mountain 
in  Eureka  county.  Under  these  circumstances  it  was  held  that 
A.  was  constructively  present  in  Nye  county  at  the  time  of  the 
attempt,  and  that  he  was  guilty  as  a  principal  in  the  second 
degree  in  that  county,  and  not  merely  as  an  accessary  before  the 
fact  in  Eureka  county.** 

Must  he  Near  Enough  io  be  Able  to  Assist. — To  be  con- 
structively present  within  this  principle,  one  must  at  least  be 
in  such  a  situation  that  he  might  render  assistance  in  some 
manner,  not  necessarily  physical,  in  the  commission  of  the 
offense.** 

«>Rex  ▼.  Passer.  7  Car.  A  P.  282;  Bex  ▼.  Qogerly,  Ruu.  *  H.  S4S; 
Mitchell  V.  Com..  33  Orat.  (Va.)  845,  868;  Do&n  v.  Stat«.  26  Ind.  496; 
McCamej'  v.  People.  83  N.  Y.  408.  88  Am.  Rep.  4e«.  HIkell'i  Cu.  468; 
State  V.  Squalraa,  2  Nev.  226;  Tate  v.  State,  6  Blackf.  (Ind.)  110;  State 
T.  Valvell.  66  Vt.  558.  29  AU.  1018;  and  otber  caaea  cited  In  note  48. 
Infra. 

4i«  state  T.  Poyoler,  36  La.  Ann.  572,  Hlkell'a  Cas.  470. 

M  state  V.  Hamilton,  13  Nev.  386. 

"Rax  T.  K^Ily,  Ruea.  ft  R.  421,  Mikell'e  Caa.  488;  Rex  v.  Stewart, 
Rusa.  ft  R.  363;  Com.  v.  Knapp,  9  Pick.  (Mass.)  4S6,  616,  20  Am.  Deo. 
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174.  ParUdpfttkm  in  tli»  OffnM. 

To  render  one  guilty  as  principal  in  the  second  degree,  he 
must  in  some  way  participate  in  the  commission  of  the  offense, 
by  aiding  or  abetting  the  actual  perpetrator  of  the  deed.  Mere 
presence  at  the  time  the  offense  is  committed,  and  acquiescence 
or  failure  to  make  any  effort  to  prevent  its  commission,  or  to 
apprehend  the  offender,  is  not  enough.*' 

"If  he  be  present,"  said  Sir  Matthew  Hale,  "and  not  aiding 
or  abetting  to  the  felony,  he  is  neither  principal  nor  accessary. 
If  A.  and  B.  be  fighting,  and  0.,  a  man  of  full  age,  comes  by 
cliance,  and  is  a  looker  on  only,  and  assists  neither,  he  is  not 
guiltj  of  murder  or  homicide,  as  principal  in  the  second  de- 

m,  503,  Beale'8  Gas.  3S3;  Norton  t.  People,  8  Cow.  (N.  Y.)  137;  State 
T.  Valw^n,  66  Vt  668,  29  AtL  1018. 

In  Norton  r.  People,  supra,  the  defendant  had  sent  his  serrant  to 
another  place  to  steal  certain  property,  and  the  serrant,  acting  In 
ponraanee  of  such  directions,  but  in  the  absence  of  the  accused, 
Mcretlj  remored  the  property.  Afterwards  the  accused  personally 
aided  the  servant  In  secreting  the  property.  It  was  held  that  he  could 
not  be  conyicted  under  an  indictment  charging  him  as  a  principal  in 
the  larceny,  since,  haying  been  absent  at  the  time  the  larceny  was 
committed  by  the  serrant,  he  was  merely  an  accessary. 

In  the  case  of  Rex  v.  Kelly,  supra,  it  was  decided  that  going  towards 
a  place  where  a  larceny  was  to  be  committed,  in  order  to  assist  in 
canying  off  the  property,  and  assisting  accordingly,  did  not  make  the 
prisoner  a  principal,  where  he  was  at  such  a  distance  at  the  time  of 
the  felonious  taking  as  not  to  be  able  to  assist  in  It.  In  this  case,  the 
prisoner  went  with  one  W.  to  steal  horses,  but  stayed  at  a  place  about 
half  a  mile  from  where  the  theft  was  committed.  W.  stole  two  horses, 
and  brought  them  to  where  the  prisoner  stood,  when  the  two  rode 
away  with  them.  The  prisoner  was  held  to  be  an  accessary,  only,  and 
not  a  principal. 

«B1  Hale,  P.  C.  439;  2  Hawk.  P.  C.  c.  29,  i  10;  Lord  Mohun's  Case, 
UHow.  St  Tr.  949;  Rex  y.  Toung,  8  Car.  St  P.  644;  Reg.  y.  Coney,  8 
Q.  B.  Dly.  634;  Connaughty  y.  SUte,  1  Wis.  169,  60  Am.  Dec.  370; 
People  y.  Woodward,  46  Cal.  293,  13  Am.  Rep.  176;  Butler  y.  Com.,  2 
^7'  (Ky.)  436;  Plummer  y.  Com.,  1  Bush  (Ky.)  76;  State  y.  Cox, 
^  Ko.  39,  Mikeirs  Cas.  483;  People  y.  Ah  Ping,  27  Cal.  489;  White  y. 
^Pk,  81  111.  333;  State  y.  Maloy,  44  Iowa,  104;  State  y.  Hildreth,  9 
^^  (N.   C.)    440,  61  Am.  Dec.  369;   Burrell  y.  State,  18  Tex.  713; 
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gree,  but  it  is  a.  misprision,  for  which  he  shall  be  fined',  nnless 
he  use  means  to  apprehend  the  felon,"*'  Mere  mental  approval 
is  not  enough  to  render  one  an  aider  and  abettor.*' 

It  is  not  uecessar;,  howeyer,  that  actual  physical  aid  Bball 
be  given.  It  is  enough  to  make  one  a  principal  in  the  second 
degree  if  he  is  present  in  concert  with  the  actual  perpetrator  of 
the  offense,  for  the  purpose  of  assisting  if  necessary,  or  of 
watching  and  preventing  interference  or  detection,  or  for  tho 
purpose  of  encouragement.*' 

176.  Criminal  Intent. 

To  be  guilty  as  a  principal  in  the  second  d^ee,  a  criminal 
intent  is  necessary.     Thus,  a  person  who  enters  into  communi- 

CbLpman  v.  State,  48  Tex.  Cr.  R.  SS8,  BE  S.  W.  1D98,  96  Am.  SL  Rep. 
ST4;  L&wrence  v.  SUte,  68  Oa.  289;  Kemp  t.  Com.,  SO  Va.  4tS. 

«■  1  Hale,  F.  C.  439. 

In  2  Hawb.  P.  C,  c.  29,  )  10,  It  li  said:  "Tboee  who,  bjr  accident. 
are  barely  preeent  when  a  felony  Is  coniinltted,  and  are  merely  passive^ 
and  neltlier  In  any  way  encourage  It,  nor  endeavor  to  hinder  It.  nor  t» 
apprehend  the  offenders,  shall  neither  be  adjudged  principals  nor  ac- 
cesBariea;  yet.  If  they  be  of  full  age,  they  are  highly  punishable  by 
One  and  Imprisonment  (or  their  negligence,  both  In  not  endeavoring 
to 'prevent  the  lelony,  and  In  not  endeavoring  to  apprehend  the 
offender." 

"  State  v.  Cox,  65  Mo.  29,  Mlkell's  Cas.  488,  n;  Clem  v.  State,  S3  Ind. 
418;  True  v.  Com.,  90  Ky.  GEl,  14  S.  W.  684;  Omer  v.  Com.,  96  Ky. 
858,  2G  S.  W.  E94. 

M  2  Hawh.  P.  C.  c  29,  iS  7-10;  Reg.  v.  Toung,  8  Car.  t  P.  644;  Rez 
v.  Passey,  7  Car.  ft  P.  282;  Brennan  v.  People.  16  111.  611;  Com.  v. 
Knapp,  0  Pick.  (Mass.)  496,  20  Am.  Dec.  491,  Beale's  Cas.- 883;  Mo- 
Carty  v.  State,  26  MIbh.  299;  Cooper  v.  Johnson,  81  Mo.  488;  State  v. 
Walker,  98  Ho.  96.  9  S.  W.  646,  11  S.  W.  1133;  HcCamey  v.  People,  83 
N.  T.  408,  38  Am.  Rep.  466,  Mlkell's  Cas.  4S8;  SUte  v.  Hess,  66  N.  J. 
Law,  644,  47  Atl.  806;  Qreen  v.  State,  13  Mo.  382;  People  v.  Bonjet 
2  Park.  Cr.  R.  (N.  T.)  11;  Mitchell  v.  Com.,  33  Qrat  (Va.)  846,  868; 
Dull  v.  Com.,  26  Grat  (Va.)  966;  Doan  v.  State,  26  Ind.  496;  State  v. 
Squalres,  2  Nev.  226;  Wllkerson  v.  State,  73  Oa.  799;  SUte  v.  Nash, 
7  Iowa.  847;  Dixon  v.  SUte,  46  Neb.  298,  64  N.  W.  961;  and  other 
cases  cited  In  noU  42,  supra. 
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cation  with  one  who  is  -suspected  of  criminal  aots^  and  appar- 
ently aids  or  abets  him  in  the  commission  of  an  act,  is  not  a 
principal  in  the  second  degree,  if  he  did  so,  not  with  a  criminal 
intent,  but  for  the  purpose  of  detecting  the  other  party,  and 
disclosing  his  guilt  for  the  beaefit  of  the  public.  And  it  can 
make  no  difference  in  such  a  case  whether  he  was  a  public  offi- 
cer or  merely  a  private  person.*' 

Specific  Intent. — ^When  a  specific  intent  is  necessary  to  con- 
stitute a  particular  crime>  one  cannot  be  a  principal  in  the  sec- 
ond d^ee  to  that  particular  offense  unless  he  entertains  such 
an  intent^  or  knows  that  the  party  actually  doing  the  act  en-^ 
tertains  such  intent^' 

IV.  AccEssABiBS  Before  the  Fact. 

176.  D^biition. — An  accessary  before  the  fact  ii  one  who 
procures,  commands,  or  counsels  tba  commission  of  a  felony 
by  another,  but  who  is  not  present,  either  actually  or  con- 
stnctiyely,  when  the  felony  is  committed.'^  To  constitute  one 
an  accessary  before  the  fact — 

«•  state  V.  McKean,  36  Iowa,  348,  14  Am.  Rep.  530;  Wright  y.  State, 
7  Tex.  App.  545,  32  Am.  Rep.  599;  People  r.  Farrell,  80  Cal.  816;  Price 
▼.  People,  109  111.  109;  Ck>m.  y.  Downing,  4  Gray  (Mass.)  29;  People 
T.  Noelke,  29  Hun  (N.  Y.)  461.  And  see  Rex  y.  Despard,  28  How.  St 
Tr.  846. 

Bnt  see  Slaughter  y.  State,  118  Oa.  284,  38  S.  B.  854,  84  Am.  St.  Rep. 
242,  where  a  priyate  detective  was  convicted  of  larceny  in  instigating 
prosecntor's  servant  to  steal,  though  he  did  it  for  the  purpose  of  de- 
tection. 

Min  order  to  convict  a  person  of  murder  in  the  first  degree,  as  an 
aider  and  abetter,  it  must  be  shown  that  he  knew  or  believed  that  the 
person  who  committed  the  homicide  intended  to  kill,  or  that  he  himself 
acted  with  such  intent  Savage  v.  State,  18  Fla.  909,  MikelVs  Cas. 
475.  And  see,  as  to  assault  with  intent  to  kill.  State  v.  Hickam,  95 
Mo.  322,  8  S.  W.  252,  6  Am.  St  Rep.  54;  Reg.  v.  Cruse,  8  Car.  St  P.  541. 
Mayhem:  State  v.  Absence,  4  Port  (Ala.)  397;  State  y.  Taylor,  70 
Vt  1,  39  AU.  447,  42  L.  R.  A.  678,  67  Am.  St  Rep.  648. 

See.  also,  Rountree  v.  State,  10  Tex.  App.  110. 

"1  Hale,  P.  C.  615.  616,  Mikell's  Cas.  487;  4  Bl.  Comm.  86;  Post 
C.  L.  125;  2  Hawk.  P.  C^  c.  29,  8  16;  Rex  v.  Kelly,  Russ.  ft  R.  421,  Mlk- 
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1  Thwe  nnit  1m  »  foUty  prlneipal  in  tba  ftnt  dcgn*- 

3-  The  Moonary  mnit  b*  neitiier  aataaUy  nov  oooftrnotiv** 

Ir  present  irtm  th*  offuue  ii  oonunitted. 
3.  There  Buut  be  hum  putidpaticm  by  way  of  procure- 
ment, emmuad,  or  eomiiel.    Hera  knowledge  thai 
the  offraie  ii  to  be  oommitted,  or  even  mental  ap- 
proval, i>  not  enouf^ 

177.  anilty  Principal  in  the  First  Degre«, 

The  person  actnally  committing  the  deed  must  be  a  guilty 
party,  and  not  on  innocent  agent,  for,  as  we  have  Been,  one  who 
procures  the  commission  of  a  felony  through  the  instrumental- 
ity of  an  innocent  agent  is  himself  the  principal  in  the  first 
■d^ree."'  And  of  course  a  person  who  commands  or  counsels 
another  to  oonunit  a  felony  cannot  be  an  accessaiy,  if  the  other 
does  not  actually  commit  the  felony." 

178.  Abnnoe  When  the  Oflenie  ii  Onmnttted. 

To  be  an  accessary  before  the  fact  a  party  must  be  absent  at 
the  time  the  deed  is  done.^*  As  was  explained  in  a  previous  sec- 
tion, actual  or  constructive  presence  makes  one  a  principal  in 
the  second  degree,  ae  distinguished  from  an  accessary,'* 

179.  The  Proenrement,  Oommand;  or  OonnseL 

To  render  one  an  accessary  he  must  have  procured,  com- 
manded, or  counseled  the  commission  of  the  act     "And  there- 

«ll'a  Cas.  488;  People  ▼.  Lron,  «»  N.  T.  HO,  1  N.  B.  «73;  Able  v.  Com., 
i  BuBli  <Ky.)  698;  Keltbler  v.  State,  10  SmedM  ft  U.  (Ulu.)  192. 

«*  Ante,  i  1<8. 

M  See  Ogden  ▼.  State,  12  Wis.  ESS,  78  Am.  Dee.  7fi4. 

*<  1  Hale.  P.  C.  816;  4  Bl.  Comm.  88;  Reg.  ▼.  Brown,  14  Cox,  C.  0. 
144,  Baale'a  Cat.  8S9;  Reg.  v.  Tuckwetl,  Car.  ft  M.  tlG:  Norton  t.  Peo- 
ple, 8  Odw.   (N.  T.)  1S7:  Wllllami  t.  State^  47  Ind.  688. 

■*  Ante,  1 172,  and  eaeee  there  cited. 
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fore,"  sajB  Sir  ]f  atthew  Hale,  ''words  that  aoaai  in  bare  per- 
niasion  make  not  an  accessary ;  as,  if  A.  says  he  will  kill  J.  S., 
and  B.  aays,  *You  may  do  your  pleasure  for  me/  this  makes 
fiot  B.  accessary."^  The  procurement,  however,  need  not  be 
direct  It  is  sufficient  if  it  be  through  the  agency  of  another ; 
and  it  may  be  by  approbation  or  consent  to  an  expressed  feloni- 
ous design.*^ 

Approbation  and  consent  are  something  more  than  "words 
sounding  in  bare  permission,'^  of  which  Hale  speaks  in  the 
above  quotation.  Bare  nondisclosure  or  concealment  of  the  in- 
tention of  another  to  commit  a  felony  is  not  enough.*® 

180.  Oriminal  Intent, 

■^0  render  one  guilty  of  a  crime  as  an  accessary  he  must 
^  criminal  intent.  Thus,  one  who  joins  a  conspiracy  to 
commit  a  robbery  merely  for  the  purpose  of  exposing  it,  and 
honestly  carries  out  the  plan,  is  not  an  accessary  before  the  fact 
to  the  robbery  when  committed  by  the  others.** 

V.    ACOESSABIES  AFTEB  THE  FaCT. 

181.  Definition.— An  aooeasary  after  the  fact  is  one  who  re- 
oeiyes,  relieves,  comforts,  or  assists  another  personally,  with 

Ml  Hale,  P.  C.  616. 

•TFost  C.  L.  127;  2  Hawk.  P.  C.  c.  29,  1 11;  Rex  t.  Somerset,  2  How. 
St  Tr.  966,  cited  in  McDaniel's  Case,  19  How.  St.  Tr.  804;  Rex  v.  Coop- 
er, 5  Car.  ft  P.  685,  Mikeirs  Cas.  488;  Norton  ▼.  People,  8  Cow.  (N. 
Y.)  137. 

A  detective  who  in  order  to  get  a  reward  induces,  through  an  agent, 
an  employe  of  a  merchant  to  steal  from  his  employer,  is  guilty  of  lar- 
ceny. Slaughter  ▼.  State,  118  Oa.  284,  88  S.  E.  854,  84  Am.  St  Rep. 
242. 

w2  Hawk.  P.  C.  c.  29,  S  23;  Rucker  t.  State,  7  Tex.  App.  649. 

M  Com.  T.  HoUister,  157  Pa.  18,  27  Atl.  886. 

If  a  specific  intent  is  necessary  to  constitute  the  particular  offense^ 
a  person,  to  he  an  accessary,  must  entertain,  or  know  that  the  prin« 
cipal  entertains,  that  specific  intent  See  State  v.  Hlckam,  95  Mo.  822, 
8  8.  W.  2^2,  6  Am.  St  Rep.  64. 
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knowledge  that  he  has  commiUed  a  felony.*^  To  oonstitate  one 
an  acoeasaiy  after  the  fact — 

1.  A  felony  mnBt  have  been  committed,  and  it  most  havo 
been  oomplete  at  the  time  of  the  relief  or  anistance. 

2.  The  accused  must  know  that  the  felony  has  been  com- 
mitted by  the  person  received,  relieved,  or  aasisted. 

3.  The  assistance  most  be  rendered  to  the  fdon  pvntmaUj. 

182.  niO  Commission  of  the  Telony. 
To  render  one  an  accessary  after  the  fact  to  a  felony,  it  ia 

clear  that  the  person  reliercd  or  assisted  must  have  committed 
a  felony.  It  is  also  necessary  that  the  felony  shall  have  been 
completed  at  the  time  the  relief  or  assistance  was  given.  Thus, 
a  pereon  cannot  be  convicted  as  an  accessary  after  the  fact  to 
a  murder  because  he  assisted  the  murderer  to  escape,  where  the 
assistance  wns  rendered  after  the  mortal  wound  was  given,  but 
before  death  ensued,  as  a  murder  is  not  complete  until  the 
death  result*.'^  In  such  a  case,  however,  there  may  be  a  convic- 
tion as  accessary  after  the  fact  to  the  offense  of  assault  with  in- 
tent to  murder,  if  this  is  made  a  felony  by  statute." 

A  felony  must  have  been  actually  committed  by  the  person 
received  or  assisted.  It  is  not  enough  to  show  that  he  was  ac- 
cused of  a  felony." 

183.  Enowled^  of  Oonunission  of  the  Felony. 

It  is  also  necessary  to  show  that  the  accused  knew  that  the 
felony  had  been  committed,  and  that  it  had  been  committed 
bv  the  person  received  or  assisted.'* 

M4  B1.  Cotnm.  S7;  1  Hale.  P.  C.  61S,  Mlkell's  Cas.  487;  Wran  t. 
Com.,  26  Grat.  (Va.)  952;  Loyd  t.  State,  42  Oa.  221;  Tully  v.  Com..  11 
Bush    (Ky.)  154. 

•14  BI.  Comm.  SS;  1  Hale,  P.  C.  622;  Barrel  v.  State,  89  MIsa.  702, 
80  Am.  Dec.  96.    See,  also.  Wren  ▼.  Com.,  26  Qrat.  (Ta.)  9S2. 

•"Harrel  v.  State,  supra. 

<■  PoBton  Y.  State,  12  Tex.  App.  408. 

•<  2  Hank.  P.  C.  c.  29,  |  82;  State  v.  Davis.  14  R.  I.  281.  MlkelVs  Cos. 
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''There  can  be  no  accessary  in  receipt  of  a  felon^  unless  he 
know  him  to  have  committed  a  felony/*®* 

181.  Tha  Bdief  or  Aarigtance. 

To  render  one  an  accessary  after  the  fact,  some  relief  or  as- 
sistance must  be  given  the  felon.  Mere  failure  to  disclose  the 
commission  of  a  felony  or  to  apprehend  the  felon,  or  mere  ap- 
proval of  the  felony,  is  not  enough.*? 

It  is  also  necessary  that  the  reUef  or  assistance  shall  be  given 
to  the  felon  personally.  For  this  reason  receiving  stolen  goods 
fn)m  the  thief,  or  aiding  in  the  concealment  of  stolen  goods, 
knowing  that  they  have  been  stolen,  does  not  render  one  an  ac- 
<^^88ary  after  the  fact  to  the  larceny,  ihou^  it  is  in  itself  an 
offense,  for  this  is  merely  dealing  with  the  goods,  and  not  as- 
sisting the  thief  personally.®^ 

Generally  speaking,  any  assistance  whatever  given  to  a  f elon, 
to  hinder  his  being  apprehended,  tried,  or  suffering  punish- 
nient,  makes  the  person  assisting  an  accessary,  as  furnishing 
™i  with  a  horse  to  escape  his  pursuers,  money  or  food  to  sup- 
port him,  a  house  or  other  shelter  to  conceal  him,  or  open  force 
Of  violence  to  rescue  or  protect  him.*® 

To  convey  instruments  to  a  felon  to  enable  him  to  break  jail, 

^^^»  Wren  v.  C5om.,  26  Grat  (Va.)  962;  Loyd  v.  State,  42  Oa.  221;  Rbb- 
*^^«  ▼.  State,  83  Tex.  Cr.  R.  578,  28  S.  W.  478. 

**^  Hale.  P.  C.  622.    See  TuUy  v.  Cam./l8  Bush  (Ky.)  142. 
g/*-^  Hale,  P.  C.  618;  Wren  v.  Com.,  26  Grat  (Va.)  952;  Carroll  v. 
^'  45  Ark.  539;  State  v.  Hann,  40  N.  J.  Law,  228;  Cooper  v.  John- 
'^  «1  Mo.  483. 

^    *  Hi.  Comm.  88;  1  Hale,  P.  C.  619,  620;  Loyd  v.  State,  42  Ga.  221; 

1^^^  ^«  Com.,  26  Grat  (Va.)  952;  post  §  880.    He  is  not  an  accessary 

^Sq  <«]^e  receives  the  snoods  only,  and  not  the  felon."    4  Bl.  Comm. 

j  ^^.  also,  Reg.  v.  Chappie,  9  C3ar.  ft  P.  365. 

\^Q        to   assist  the  rohber  by  procuring  change  for  a  bank  note, 

l{^^ll^  it  to  be  a  part  of  the  proceeds  of  the  robbery,  is  punishable. 

^*  >«  Butterfleld,  1  Cox,  C.  C.  39,  Mikell's  Cas.  499. 

C  ^^  6l.  Comm.  87;  2  Hawk.  P.  C.  c.  29,  SS  26,  27,  84,  86;  1  Hale,  P. 

^:  Wren  v.  CJom.,  26  Grat  (Va.)  952;  Rex  v.  Lee,  6  Car.  k  P.  536. 
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or  to  bribe  tbe  jailer  to  let  bim  escape,  will  make  one  an  nc- 
cesaarj.**  "But  to  relieve  a  felon  in  jail  with  clothes  or  otbcr 
necesearies  is  no  offense;  for  the  crime  imputable  to  this  species 
of  accessary  is  the  hindrance  of  public  justice,  by  assisting  tbe 
felon  to  escape."^" 

Compounding  a  felony, — agreeing  to  conceal  a  felony,  or  not 
to  prosecute  therefor,  or  to  withhold  evidence, — without  ren- 
dering any  assistance  to  tbe  felon,  as  explained  above,  does  not 
render  one  an  accessary.'^ 

The  act  of  relief  may  be  culpable,  though  done  through  an 
agent  or  servant."" 


186.  Persons  Occupyinff  Particular  Relations. 

"So  strict  is  the  law,"  says  Blackstone,  "that  tlie  nearest  re- 
lations are  not  suffGred  to  aid  or  receive  one  another.  If  the 
parent  assists  his  child,  or  the  child  the  parent,  if  the  brother 
receives  the  brother,  tbe  master  his  servant,  or  the  servant  bis 
master,  or  even  if  the  husband  relieves  his  wife,  who  may  have 
any  of  them  commitled  a  felony,  ilie  receivers  become  acces- 
saries."" But  a  feme  cover!  cannot  become  an  accessary  by  the 
receipt  and  concealment  of  her  husband,  "for  she  is  presumed  to 
act  under  his  coercion,  and  therefore  she  is  not  bound,  neither 
ought  she,  to  discover  her  lord."" 

«4  Bl.  Comm.  38;  1  Hale,  P.  C.  621;  Wren  v.  Com.,  26  Grat  (Va.) 
S52. 

T>  4  Bl.  Comm.  38.    And  see  1  Hale,  P.  C.  620. 

nWren  v.  Com.,  26  Grat.  (Va.)  952;  Robert's  Case,  3  Coke,  Inst.  138, 
MlheU'B  Cas.  4S6. 

T"  Rex  V.  Jarvis,  2  Moody  &  R.  40,  Mlkell's  Caa.  499.  n. 

t:  4  Bl.  Comm.  38:  3  Inst.  lOg;  2  Hawk.  P.  a  U0:  1  I 
People  V.   Dunn,   7   N.   T.  Cr.  R.  187. 
changed  by  statute. 

"4  Bl.  Comm.  39;  1  Hale,  P.  C.  OSL  j 
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VL  Acts  70k  Which  Accomplices  asx  Rbbponsibli. 

186.  In  General. — ^As  a  general  rule,  no  one  can  be  pnnlshed 
as  an  aider  or  abettor,  or  as  an  accessary  before  the  fact,  for  a 
crime,  to  the  commission  of  whidi  he  has  never  expressly  or 
impliedly  given  his  consent. 

But  if  a  person  joins  in  an  attempt  to  commit  one  crime,  by 
aiding,  abetting,  counseling,  <»*  ommmandiug  its  commission, 
he  is  to  be  considered  as  assenting  to  any  crime  which  is  com- 
mitted by  his  associates  in  the  attempt  to  execute  the  common 
pupose,  and  which  is  a  natural  or  probable  consequence  of 
BQch  attempt. 

To  render  one  guilty  of  a  crime  as  a  principal  in  the  second 
degree  or  accessary  before  the  fact,  the  act  must  constitute 
^  crime  on  the  part  of  the  person  committing  it.  There  must 
^  ft  guilty  principal  in  the  iirst  degree. 

'^*  Aets  for  Which  Accomplice  is  not  Responsible. 

-^  stated  above,  it  may  be  laid  down  as  an  undoubted  gen- 

^^1  proposition  that  no  man  can  be  properly  convicted  of  a 

^ime  as  principal  in  the  second  degree  or  accessary  before  the 

**^t  if  ]jg  never  expressly  or  impliedly  consented  to  the  com- 

^^ssion  of  the  crimeJ* 

*•  is  not  always  enough  to  show  that  he  counseled,  conunand- 

'  ^^^  consented  to  some  other  crime.    If  several  persons  com- 

.  -  ^  ^^^  conspire  to  commit  one  crime,  and  one  of  them  goes  out- 

^f  the  common  purpose  and  commits  another  crime,  which 

v.  ^     ^*  Mulkey,  J.,  in  Lamb  v.  People,  98  111.  73,  82.    And  see  State 
Pie     ^^^y,  44  Iowa,  104;  Rex  y.  Plummer,  J.  Kelyng,  109;  White  v.  Peo- 

Te^  ^^^  111-  ^^^>  ^^  ^'  ^'  ^^^3'  Mikeirs  Cas.  480;  Leslie  v.  State,  42 

^       ^r.  R.  65,  57  8.  W.  859. 
ala^^  ^"^OQs  who  attend  one  on  a  lawful  expedition,  during  which  he 
or    ^^  commits  a  crime  are  liable  therefor  only  on  proof  of  a  conspiracy, 
Hsi,^^5    ^^i''  iutention  to  aid  him  in  any  unlawful  act  be  might  do. 
^ton  V.  State.  54  Miss.  689,  28  Am.  Rep.  292. 
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i9  not  a  natural  or  probable  conflequence  of  carrying  ont  the 
common  purpose,  the  others  are  not  responsible. ^'' 

"If  A.  command  or  coun9el  B.  to  commit  felony  of  one  kind, 
and  B.  commits  a  felony  of  another  kind,  A.  is  not  acceeaary ; 
as,  if  A.  command  B.  to  steal  a  plate,  and  B.  commits  burglary 
to  steal  a  plate,  A.  is  acoessary  to  the  theft,  but  not  to  the  burg- 
lary."" 

»8tat«  V.  Lucas,  5E  Iowa,  Bil,  7  N.  W.  SB3,  Beale'a  Cas.  396; 
Lunb  V.  People,  W  111.  73;  People  ▼.  Koapp,  26  Hlch.  112;  Jordan  t. 
State,  81  Ala.  20,  1  So.  G77;  Fraank  t.  SUte,  ST  Ala.  87;  Herceramlth 
T.  State,  8  Tex.  App.  til,  Hikell'i  Cw.  477;  Watts  t.  State,  G  W.  Va. 
CS2;  People  t.  Leltli.  G2  Cal.  261;  SUte  t.  Htckam,  SG  Uo.  322,  8  Et. 
W.  252,  6  Am.  St.  Rap.  64;  AUton  t.  State,  109  A1&.  Gl,  20  So.  81; 
Woolweaver  t.  State,  GO  Ohio  St.  277,  34  N.  B.  3G2,  40  Am.  St.  Rep. 
667;  State  r.  May,  142  Mo.  WG,  43  S.  W.  637;  Powers  v.  Com.,  110  Ky. 
886.  61  S.  W.  73G,  68  S.  W.  976,  63  L.  R.  A.  245. 

Where  two  brothers  were  Jointly  Indicted  and  tried  for  murder, 
and  It  was  shown  th&t  one  Bred  tlie  fatal  ehot.  while  the  other  cat 
the  deceased  with  a  knife,  while  running  by  him  towards  the  one  who 
bad  the  plstel,  It  was  held  that  the  one  who  cut  with  the  knife  could 
not  be  convicted  at  aiding  and  abetting  hie  brother,  unless  there  was 
preconcert  of  purpose  between  tbem,  or  unless  be  aided  and  abetted  his 
brother,  having  knowledge  of  the  other's  purpose.  Jordan  v.  State, 
81  Ala.  20.  1  So.  677. 

'The  rule  of  criminal  responBlblllty,  In  cases  of  conspiracy  or  com- 
bination, seems  to  be  tbat  each  I>  responsible  for  everything  done 
by  his  confederatee  which  follows  incidentally  in  the  execution  of  the 
common  design,  as  one  of  the  probable  and  natural  consequences,  even 
though  it  was  not  intended  as  a  part  of  the  original  design  or  com- 
mon plan.  In  other  words,  the  act  must  be  the  ordinary  and  proba- 
ble elfect  of  the  wrongful  act  specifically  agreed  on,  so  that  the  con- 
nection between  them  may  be  reasonably  apparent,  and  not  a  fresh 
and  Independent  product  of  the  mind  of  one  of  the  (Htnfederstes, 
outside  of,  or  foreign  to,  the  common  design.  Nor  must  it  have  been 
committed  by  one  of  the  confederates  after  the  explosion  of  the  plot, 
or  the  abandonment  of  the  common  design,  or  from  causes  having  no 
connection  with  the  common  object  of  the  conspirators."  Williams 
V.  SUte,  81  Ala.  1,  1  So.  179.  See.  also,  M<A^roy  v.  SUte,  120  Ala. 
274.  26  So.  247. 

TO  1  Hale.  P.  C.  616.  617.  "If  A.  commands  B.  to  Uke  C,  snd  B. 
takes  C,  and  robs  blm.  A.  is  not  accessary  to  the  robbery."  1  Hale, 
P.  C.  617. 

Where  poachers  set  upon  a  game  keeper  and  beat  him  until  he  vaa 
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If  several  combine  to  steal  from  a  safe  in  a  building,  and 
<me  of  them,  in  the  absence  of  the  others,  robs  a  watchman  in 
the  building,  the  others  are  not  accessaries  to  the  robbery.^^ 

188.  Aets  for  Which  Accomplice  is  Besponsible* 

It  is  not  always  necessarj",  however,  to  render  one  guilty  of 
a  crime  as  a  principal  in  the  second  degree  or  accessary  before 
tiie  fact,  that  he  shall  have  contemplated  or  expressly  assented 
to  tie  commission  of  the  particular  crima  The  general  rule 
18  that,  if  several  persons  combine  or  conspire  to  commit  a 
crime,  or  if  persons  command  or  counsel  a  crime,  or  aid  and 
abet  in  an  attempt  to  commit  a  crime,  or  if  several  engage  in 
^  unlawful  enterprise,  fflf^  ^°  ynQp/^nai'i^io  ^|^  prinpipql 
second  Apgp^  or  accessary  before  the  f act>  according  to 
^goflistances^  for  all  acts  committal  by  the  others  in  the 

^¥  9?^^^"  V\m^^  '^  ^"^r^  r^'^  ^^^  ft  Tifltiirnl 
sgfe  Consequence   of  the  unlawful   (^ip^patipy   or  m;^ 

'^^cas  and  afterwards  one  of  them  robbed  him,  the  others  were 
^  miity  of  the  robbery.  Rex  t.  Hawkins,  3  Car.  lb  P.  392.  See  Reg. 
^'  ^mett,  8  Cox,  C.  C.  482. 

''State  V.  Lucas,  65  Iowa,  821,  7  N.  W.  588,  Beale's  Cas.  896. 

^'^oet  C.  L.  870;  1  Hale,  P.  C.  441;  Aehton's  Case,  12  Mod.  268. 

^^'a  Caa.  892;   Ruloff  ▼.  People,  46  N.  T.  213,  Beale's  Caa.   892; 

?^  ^.  Caton,  12  Cox,  C.  C.  624;  Saundcr's  Case,  2  Plowd.  478,  Mikell's 

^  ^dO;  State  y.  AUen,  47  Conn.  121,  Beale's  Cas.  394,  Mlkell's  Cas. 

^3'    ^eden  t.  State,  61  Miss.  268;  Williams  ▼.  State,  81  Ala.  1,  1  So. 

^-    •    Qibson  V.  State.  89  Ala.  121,  8  So.  98;  Brennan  ▼.  People,  16  HI. 

l^    '    Hamilton  ▼.  People,  118  111.  84,  66  Am.  Rep.  896;  Spies  v.  People, 

Q^T^^U.  1,  12  N.  B.  865,  17  N.  B.  898  (The  Anarchist  Case) ;  Miller  v. 

•j.^*^    26  Wis.  384;  State  v.  Shelledy,  8  Iowa,  478;  Miller  ▼.  State,  16 

ji^^*     -App.  125;   English  v.  State,  34   Tex.  Cr.  R.  190,  30  S.  W.  233; 

(5^^^^5<m  T.  State,  82  Qa.  668;  State  ▼.  Johnson,  7  Or.  210;  Weston  ▼. 

63^-»    111  Pa.  251,  2  Atl.  191;  State  v.  Cannon,  49  S.  C.  550,  27  S.  B. 

95    4a*  ^'  ®-  ^'  ^®''  ^  ^^^'  ^^*'  ^^'  ^^*  ^^'  ^^'^^^I  ^-  S-  ^'  Sweeney, 

^^    "^^^xe  general  rule  Is  familiar,  that  where  several  parties  conspire 
.^^^^mblne  together  to  commit  any  unlawful  act,  each  is  criminally 
^nslble  for  the  acts  of  his  associates  or  confederates,  committed 
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ThoB,  it  is  s»id  hj  Foster  that  "if  A.  adviseth  B.  to  rob  C, 
and  he  doth  rob  him,  and  in  doing  to,  either  upon  resistance 
made  or  to  conceal  the  fact,  or  upon  any  other  motive  operating 
at  the  time  of  the  robbery,  be  killed  him,  A.  ie  acceaaary  to  the 
murder,"^' 

On  the  same  principle,  if  several  persons  combine  to  com- 
mit a  burglary,  and  one  of  them  murders  the  owner  of  the 
house  in  order  to  accomplish  the  common  purpose,  all  are  guilty 
of  murder."*  The  same  is  true  where  a  homicide  is  committed 
by  one  of  several  persona  who  combine  to  beat  snotber."*     And 

In  furtherance  or  In  proBecutlon  of  the  common  dMlgn  for  which  they 
combine."    Wllllflnis  v.  State.  81  Ala.  1.  1  Ho.  179. 

Where  respondent  Interfered  In  ■  tiKht  between  two  others,  knock- 
Inc  one  of  them  down  whereupon  the  other  Immediately  kicked  tilm 
so  that  he  died,  respondent  was ^^sponatble  for  the  dea,th  (People  r. 
Carter,  96  Mich.  6S3,  66  N.  W.  79);  but  where  respondent  and  another 
were  fighting  and  respondent  knocked  his  adTersary  down  whereupon 
a  third  person  kicked  him  to  death,  respondent  vaa  not  responsible. 
People  T.  Elder,  100  Mich.  616.  B9  N.  W.  287. 

i>FosL  C.  L,.  370:  Saunders'  Case,  2  Plowd.  (73.  Mlkell'B  Cas.  490. 
And  see  Miller  v.  State.  25  Wis.  ZBi;  State  t.  Darts,  87  N.  C.  S14; 
State  r.  Barrett,  40  Minn.  77.  41  N.  W.  463;  State  v.  King,  U  Utah, 
482,  68  Pac.  418.  91  Am.  St.  Rep.  808. 

NMltcheU  y.  Com.,  33  Orat  (Va.)  S4S.  And  ses  Hamilton  t.  Peo- 
ple 118  111.  84.  55  Am.  Rep.  396;  Ruloft  t.  People,  46  N.  T.  218,  Beale'a 
Caa.  893. 

MSUte  T.  M&lor,  44  Iowa,  104;  Sannder's  Case.  S  Plowd.  478, 
Mlkell'B  Cas.  490. 

Where  five  or  six  persons  conspired  togettier  to  Invade  a  man's 
honsebold,  and  went  there  armed  with  deadly  weapons  for  the  pur- 
pose of  attacking  and  beating  blm.  and,  In  furtherance  of  this  com- 
mon design,  one  of  them  got  Into  a  difficulty  with  him,  and  killed 
him,  the  others  being  present,  or  near  at  band.  It  was  held  tbat  all 
were  guilty  of  murder,  although  they  did  not  Intend  to  kill.  Williams 
7.  State,  81  Ala.  1,  1  So.  179.    See,  also.  Peden  T.  State.  61  Hiss.  268. 

In  Miller  t.  State,  25  Wis.  834,  the  wife  of  the  defendant,  without 
fear  or  compulsion  from  blm,  agreed  with  him  to  go  to  tbe  store  of 
the  deceased,  and  to  rob  It,  the  husband  telling  her.  and  ehe  believing, 
that  be  did  not  Intend  to  kill  the  deceased,  but  only  to  knock  him 
down,  BO  as  to  stun  him.  In  order  to  consammate  the  robbery,    lliey 
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*y  L  emmkiida  B.  to  beat  C,  and  B.  beato  0.  no  that  lie  dies, 
L  ifl  accessary,  because  it  may  be  a  probable  consequence  of  his 

If  a  pefson  Gomtnands  or  counsels  another  to  steal  from  a 
certain  person  or  to  steal  a  certain  article,  and  the  other  steals 
from  some  other  person,  or  steals  Some  other  thing,  the  person 
commanding  or  counseling  is  not  accessary  to  tbe  larceny ;  but 
it  is  otherwise  if  one  commands  or  counsels  another  to  steal 
generally.** 

The  fact  that  a  homicide  is  committed  by  different  means 
from  those  counseled  or  commanded  does  not  prevent  the  per- 
son counseling  or  commanding  from  being  an  accessary.®*  But 
if  a  man  commands  or  counsels  another  to  kill  one  person,  and 
uie  other  kills  a  different  person,  he  is  not  an  accessary  to  the 
Diurdcr." 


or  Aasaiilt  in  Order  to  Eacape. 

*^ere  several  persons  combine  to  commit  an  offense,  and  a 

'^^micide  or  assault  is  committed  by  one  of  them  in  order  to 

^ect  his  escape,  the  others  cannot  be  held  responsible  for  the 

^^icide  or  assault  unless  they  consented  and  were  privy  in 

^  hereto  f^  or  had  the  common  purpose  of  resisting  with  ex- 

^^^3^areUi€r,  atid  the  husband^  in  carrying  out  th«  plan,  gare  the  de- 
ch^  a  fatal  blow,  the  wife  giving  no  intentional  assistance.  A 
I      ^^  was  sustained  which  justified  the  Jury,  under  this  state  of  ffeicts, 

^^Ijig  her  guilty  of  murder. 
^     ^  ^^ale,  P.  C.  617;  Reg.  v.  Caton,  12  Cos,  C.  C.  624.    But  one  who 
^       ^^  encourages  another  to  tie  a  person  is  not  an  accessary  to  mur- 
222    ^^^o^^tted  by  the  latter  in  doing  so.    People  v.  Keefer,  66  Cal. 
^  ^  :j>ac  818. 
g^  ^  ^ale.  P.  C.  617. 
jej^  -"^   ^ale,  P.  a  617;  OriiBth  v.  SUte,  90  Ala.  588,  8  So.  812;  Saun- 
12  J^  ^^ase,  2  Plowd.  473,  n.,  Mikell's  Cas.  490.    Compare  Reg.  r.  Caton, 

a^^^.  C.  C.  624. 
490    '^   ^^^  ^'  ^*  ^^'^'*  ^^<1«"'  CasO'  3  Plowd.  478,  n.,  Mikell's  Cas. 

21^    ^^^ople  y.  Knapp,  26  Mich.  112;  Mercersmith  y.  State,  8  Tex.  App. 
■    ^Utell'a  Caa.  477. 
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treme  violence  any  person  n'ho  miglit  attempt  to  «ppTeIiea<i 
them.***  There  are,  however,  decisions  to  the  contrary.*''  But 
certainly,  if  the  parties  contemplate  and  intend  the  doing  of 
everytiiing  necessary  to  effect  an  escape, — and  this  may  be  infer- 
red from  the  fact  that  all  of  them  arm  themselves,  etc, — all 
will  be  responsible  for  a  homicide  or  assault  committed  by  one, 
either  in  effecting  his  own  escape  or  in  rescuing  a  comrade.*" 

190.  Acta  not  Criminal  on  the  Put  (rf  the  Penon  Oranmittiiig 
Them. 

When  a  person  aids  or  abets  in  the  commission  of  an  act  by 
another,  or  counsels  pr  commands  an  act,  he  cannot  be  punish- 
ed as  a  principal  in  the  second  degree  or  aceeseary  before  the 
fact  if  the  other,  because  of  the  absence  of  a  criminal  intent,  or 
for  any  mother  reason,  is  not  guilty  of  any  crime.  And  it  can 
make  no  difference  that  he  thought  the  other  was  committing  a 
ci:ime,  for  the  law,  as  we  have  seen,  does  not  punish  a  mere 
criminal  intent** 

Cases  of  ETitrapment. — It  sometimes  happens  that  when  a 
person  is  suspected  of  an  intention  to  commit  a  crime>  a  de- 
tective, or  an  employe  of  the  person  against  whom  it  is  thought 
the  crime  will  be  committed,  enters  into  co-operation  with  the 
suspect,  and  commits  the  act  himself,  with  a  view  to  prosecuting 
him  as  a  principal  in  the  second  degree.  In  such  a  case,  if  the 
person  actually  doing  the  act  is  not  guilty  of  ^a^rime,  either 

Where  one  uoes  violence  In  an  attempt  to  prevent  recapture  kfter 
the  other  has  escaped,  the  other  1b  not  guilty  of  the  violence.  Reg.  v. 
Harve;,  1  Co»,  C.  C.  21. 

•«■  Rex  V.  CoUlBon,  i  Car.  A  P.  G6E. 

•T  Hamilton  v.  People,  113  111.  34,  56  Am.  Rep.  396. 

M  Ruloff  T.  People,  46  N.  Y.  213.  Beale'e  Caa.  392. 

«>Ante.  I  116;  SUte  v.  Douglass.  44  Kan.  61S,  tS  Pac  476;  State  v. 
Hayes,  106  Mo.  76.  16  S.  W.  614,  24  Am.  St.  Rep.  S60. 

If  a  homicide  Is  In  self-defense  one  aiding  and  assIstlDg  the  slayer 
Is  entitled  to  the  defense,  though  he  wrongfully  participated.  UcMa- 
bon  T.  State  (Tex.  Cr.  App.)  81  S.  W.  2BG. 
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liccause  of  the  absence  of  a  criminal  intent  on  bis  part,  or  be- 
cause of  the  consent  of  his  employer,*^  or  for  any  other  reason, 
it  necessarily  follows  that  the  suspect  is  not  guilty,  whatever 
his  intent  may  have  been.*^ 

Vn.  Fessons  Who  may  be  Aiders  and  Abettoes  ob  Ac- 
cessaries. 

191.  In  Greneral. — ^Any  person  who  is  capable  of  committing 
a  crime  may  be  guilty  as  a  principal  in  the  second  degree  or 
accessary  before  or  after  the  fact;  and  it  can  make  no  differ- 
ence that,  by  reason  of  age,  sex,  condition,  or  class,  he  or  she 

»Ante.  §  161. 

•Un  State  v.  Douglass,  44  Kan.  618,  26  Pac.  476,  a  railroad  detec- 
tive, suspecting  the  defendant  of  a  purpose  to  place  obstructions  on 
the  tracks,  pretended  to  join  him  in  the  commission  of  the  offense, 
and  placed  the  obstructions  on  the  track  himself,  while  the  defendant 
stood  by  and  abetted  the  act  It  was  held  that  the  defendant  was 
not  guilty,  under  a  statute  punishing  the  willful  and  felonious  placing 
of  an  obstruction  on  a  railroad  track,  though  he  did  not  know  the 
detective's  character,  and  beliCTed  he  was  committing  the  offense. 

In  State  ▼.  Hayes,  105  Mo.  76,  16  S.  W.  614,  24  Am.  St  Rep.  860,  an 
employe  of  the  own<)r  of  a  building,  suspecting  the  defendant  of  a  pur- 
pose to  burglarize  It,  entered  into  co-operation  with  him,  with  the 
owner's  consent,  anJ  opened  the  window  of  the  building  himself,  a^d 
entered,  while  the  defendant  remained  on  the  outside,  and  received 
goods  handed  out  to  him.  It  was  held  that  the  defendant  was  not 
guilty  of  burglary.  As  there  was  no  breaking  and  entry  by  the  em- 
ploye with  felonious  intent,  no  such  breaking  and  entry  could  be  im- 
puted to  the  defendant 

In  a  California  case,  one  P.  informed  the  sheriff  that  the  defendant 
had  requested  him  to  enter  a  house  in  the  nighttime,  and  steal  there- 
from a  sum  of  money  which  he  knew  to  be  concealed  there,  the  money 
to  be  divided  between  them.  By  advice  of  the  sheriff,  P.  agreed  to  do 
so,  for  the  purpose  of  entrapping  the  defendant,  and  accordingly  en- 
tered the  house,  secured  the  money,  marked  it  so  that  it  could  be 
Identified,  and,  after  delivering  it  to  the  defendant  gave  a  signal,  and 
the  sheriff  arrested  the  defendant  with  the  money  in  his  possession. 
It  was  held  that,  inasmuch  as  P.  alone  entered  the  building,  and  did 
80  without  felonious  intent,  there  was  no  burglary  committed,  and 
therefore  the  defendant  could  not  have  been  privy  to  a  burglary. 
People  V.  Conins,  53  Cal.  185. 

C.  &  M.  Crimes— 17. 
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is  inoompetent  to  oommit  the  particular  crime  as  principal  in 
the  first  degree.*' 

Illustrations, — One  of  the  best  illustrations  of  this  rule  is  iu 
the  case  of  rape.  A  boy  under  fourteen  years  of  age  (at  com- 
mon law),  or  a  woman,  cannot  commit  rape  themselves,  but 
either  may  be  guilty  of  rape  as  accessary  before  the  fact  or  as  a 
principal  in  the  second  degree,  according  to  the  circumstances, 
by  counseling,  aiding,  or  abetting  in  the  conmiission  of  the 
crime  by  another.*^  In  like  manner  a  husband,  though  he  can- 
not himself  commit  rape  upon  his  wife,  may  counsel,  aid  or  assist 
another  to  do  so,  and  thus  be  guilty  as  principal  in  the  second  de- 
gree or  accessary.** 

The  same  is  true  of  other  offenses.  Thus,  a  person  may  be 
guilty  as  a  principal  in  the  second  degree  by  aiding  and  abet- 
ting a  bankrupt  to  violate  the  bankruptcy  laws,***  a  postmaster 
to  make  a  false  return,®*  a  public  oflScer  to  embezzV  public 
money,***  or  an  election  oflBcer  to  violate  the  election  law.*®^ 

An  unmarried  man  may  be  guilty  of  aiding  and  abetting  a 
married  man  in  the  commission  of  bigamy.*^ 

•«  U.  S.  v.  Snyder,  14  Fed.  554. 

03  Reg.  V.  Philips,  8  Car.  &  P.  736;  State  v.  Jones,  83  N.  C.  605,  85 
Am.  Rep.  586.    And  see  Law  y.  Com.,  75  Va.  885,  40  Am.  Rep.  750. 

»*Lord  Audley's  Case,  3  How.  St  Tr.  401,  12  Mod.  384,  1  Strange, 
633;  State  v.  Comstock,  46  Iowa,  265;  People  v.  Chapman,  62  Mich. 
280,  28  N.  W.  896,  4  Am.  St.  Rep.  857;  State  v.  Dowell,  106  N.  C.  722, 
11  S.  E.  525,  19  Am.  St.  Rep.  568,  8  L.  R.  A.  297.  And  see  Com.  ▼. 
Fogerty,  8  Gray  (Mass.)  489,  491,  69  Am.  Dec.  264;  Com.  ▼.  Murphy, 
2  Allen  (Mass.)  163,  165. 

The  principal  being  acquitted  the  husband  must  be  also  in  the  ab- 
sense  of  any  force  or  intimidation  used  by  him  against  the  principaL 
State  y.  Haines.  51  La.  Ann.  731,  25  So.  872,  Mikell's  Caa.  550. 

M  U.  S.  V.  Bayer.  4  Dill.  407,  Fed.  Cas.  No.  16,547. 

•«  U.  S.  V.  Snyder,  14  Fed.  554. 

•«a  State  V.  Rowe,  104  Iowa,  328,  73  N.  W.  838. 

Bank  officer:    Bishop  y.  State,  118  Ga.  799,  45  S.  E.  614. 

•Ob  People  V.  McKane,  143  N.  Y.  455,  38  N.  B.  950. 

07   Boggus  Y.  State,  34  Ga.  275. 


\ 


QOUNTBRMAND   OR   WITHDRAWAL.  259 

A  man  may  be  guilty  of  aiding  and  abetting  a  woman  in  con- 
cealing the  death  of  her  bastard  child,  though,  under  the  stat- 
ute, no  one  could  be  guilty  as  principal  in  the  first  degree  ex- 
cept the  mother.'^  And  a  woman  has  been  held  guilty  for  aid- 
ing and  abetting  a  man  who  falsely  personated  a  sailor  who  was 
entitled  to  an  allowance  of  money.^* 

VIIL  CoxmT£BMAin>  or  Withdrawai.. 

192.  In  QenaraL — ^A  person  ii  not  guilty  of  a  crime  as  ao- 
cenary  or  principal  in  the  aecond  degree  because  of  counseling 
or  consenting,  if  he  repented  and  countermanded  the  other 
party,  or  withdrew,  to  the  knowledge  of  the  other,  bef <»^  the 
erime  was  committed.^^ 

This  rule  as  applied  to  accessaries  before  the  fact  is  thus 
stated  by  Sir  Matthew  Hale :  "If  A.  commands  B.  to  kill  C, 
but  before  the  execution  thereof  A.  repents,  and  countermands 
B.,  and  yet  B.  proceeds  in  the  execution  thereof,  A.  is  not  ao- 
cessaiy,  for  his  consent  continues  not,  and  he  gave  timely  coun- 
tennand  to  B.  But  if  A.  had  repented,  yet  if  B.  had  not 
been  actually  countermanded  before  the  fact  committed,  A. 
bad  been  accessary."^®^ 

If  several  prisoners  conspire  to  escape  from  prison,  and  to 
Idll  any  watchman  who  may  oppose  them,  and  in  making  the 
attempt  one  of  .them  kills  a  watchman,  all  are  guilty  of  mur- 
der. One  of  them  is  none  the  less  guilty  because  he  abandons 
tbe  attempt  and  returns  to  his  cell  before  the  killing,  if  he  does 

M  State  V.  Sprague,  4  R.  I.  257.    But  see  Frey  v.  Com.,  88  Ky.  190. 

*•  Rex  V.  Potts,  Russ.  lb  R.  858.  • 

^••1  Hale,  P.  C.  617,  618;  Rex  v.  Richardson,  1  Leach,  0.  C.  887, 
Beale'g  Gas.  166;  Saunder's  Case,  2  Plowd.  473,  n.,  Mikell's  Gas.  490; 
State  y.  AUen,  47  Conn.  121,  Beale's  Gas.  894,  Mikell's  Gas.  488;  Pink- 
vd  y.  state,  30  Oa.  757,  Mikell's  Gas.  885;  People  v.  Schoedde,  126  CaL 
^l  M  Pac.  859. 

w^lHale,  P.  C.  617.  618. 
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noAing  by  word  or  deed  to  inform  hig  confederates  of  hia 
change  of  purpose.*"*  If  his  act  of  withdrawal  is  known  to  his 
confederates,  however,  and  ia  such  as  should  naturally  inform 
then  of  his  intention  to  abandon  the  attempt,  he  ia  not  respon- 
sible merely  hecauae  they  misconstrue  his  act,  and  auppofle  that 
he  ia  still  acting  with  them."*' 

15.  Pbimcifal  anb  Aobnt  akd  Master  and  Sbevant. 

19S.  la  QtnanL— A  principal  or  master  1>  criminally  re- 
iponsibltt  tor  criminal  acts  of  bii  agant  or  lervant  exiveaaly  or 
impliedly  authoriied  by  falm.  But,  nnlecB  made  bo  by  statate, 
ai  is  ■ometinui  the  ou6,  he  ii  not  rvsponstble  for  onaathoriied 
acts.  Mere  ratification  of  an  authorized  act  do«i  not  relate 
back  80  as  to  render  him  responsible. 

An  a^nt  or  sorant  is  himself  responsible  for  criminal  acts 
committed  in  the  course  of  his  employment,  though  directed  or 
commanded  by  his  principal  or  master. 

194.  Besponsibility  of  Principal  or  UastOT. 

(a)  Acts  Directed  or  Authorized. — If  a  principal  or  master 
directs  or  authorizes  the  commission  of  a  felony  by  bis  agent  or 
servant,  and  the  latter  is  not  an  innocent  agent,  the  principal 
or  master  ia  an  accessary  before  the  fact,  if  absent  when  the 
act  is  committed,  or,  if  present,  as  a  principal  in  the  second  de- 
gree, in  accordance  with  the  rules  stated  in  preceding  sec- 
tions.'"* If  the  agent  or  servant  is  innocent  by  reason  of  youth, 
insanity,  or  ignorance  of  fact,  the  principal  or  master  ia  guilty 
aa  principal  in  the  first  degree,  whether  present  or  absent""*^ 
If  the  offense  is  a  misdemeanor,  and  the  agent  or  servant  is 

lot  state  T.  Allen,  eupra;  Wilson  r.  U.  8.  (Ind.  T.)  82  S.  W.  £2*4. 
"■StAte  T.  Allen,  supra. 

"•Ante,  ii  170  et  seq..  176  et  aeq.;  Hately  v.  Stato,  16  Ga.  846; 
Clark  &  Skylefi,  Agencr,  1138. 
ii»Ante,  I  168. 
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^  guilty  agenty  tibe  principal  or  master  is  liable  as  a  principal 
Ml  tie  second  degree,  whether  present  or  absent*®*  And  he  is 
tbepmcifsl  in  the  first  degree  if  the  agent  or  servant  is  inno- 

(6)  Acta  Impliedly  Authorized — Consent  or  Acquiescence. 
— ^If  a  principal  or  master  knows  that  his  agent  or  servant  in- 
tends to  commit  an  offense,  or  is  committing  an  offense^  in  the 
eourse  of  his  employment,  and  acquiesces,  or  fails  to  make  any 
effort  to  prevent  it,  he  is  criminally  responsible  for  the  offense 
to  the  same  extent  as  if  he  had  expressly  commanded  or  au- 
thorized it.^<>« 

Thus,  he  is  responsible  if  he  knowingly  permits  his  agent 
or  servant  to  violate  a  statute  prohibiting  and  punishing  any 
person  who  shall  keep  for  sale  or  sell  intoxicating  liquors,  or 
who  shall  sell  to  minors  or  drunkards,  or  who  shall  keep  a 
bawdy  house,  or  a  gaming  house>  or  permit  gaming,  etc.*®*  The 
same  is  true  where  a  bookseller  knowingly  permits  his  servant 
to  sell  libelous  or  obscene  publications.**® 

lo^Ante,  9  164;  Rex  v.  Almon,  6  Barrow,  2686;  Com.  v.  Nichols,  10 
Uetc.  (Mass.)  259;  Stevens  v.  People,  67  111.  687  (keeping  gaming 
house);  Mulvey  v.  State,  48* Ala.  816,  94  Am.  Dec.  684;  Webster  v. 
State,  110  Tenn.  491,  76  S.  W.  1020  (seUing  Hquor) ;  Atkins  v.  State, 
95  Tean.  474,  32  S.  W.  891  (operating  a  gaming  device);  6om.  v.  Gil- 
lespie, 7  Serg.  A  R.  (Pa.)  469,  10  Am.  Dec.  476  (selling  lottery  tickets). 

wT  Ante,  i  168, 

If  a  husband  directs  bis  wife  to  sell  Intoxicating  liquors  in  viola- 
tlon  of  a  statute,  he  is  guilty  of  selling,  as  principal.  Mulvey  v.  State, 
43  Ala.  316,  94  Am.  Dec.  684. 

108 Rex  V.  Almon,  6  Burrow,  2686;  Com.  v.  Nichols,  10  Mete.  (Mass.) 
259;  Com.  v.  Stevens,  166  Mass.  291,  29  N.  E.  608,  Mikell's  Cas.  602; 
State  V.  Mueller,  38  Minn.  497,  38  N.  W.  691. 

In  Britain  v.  State,  3  Humph.  (Tenn.)  203,  it  was  held  that  a  mas- 
ter who  caused  or  permitted  his  slave  to  go  about  In  public  indecently 
naked  was  guilty  of  lewdness,  and  indictable  therefor,  aind  that  knowl- 
edge  and  consent  might  be  inferred  from  the  circumstances. 

iMCom.  ▼.  Nichols,  10  Mete.  (Mass.)  259;  Ck>m.  v.  Stevens,  156 
Mass.  291,  29  N.  E.  508,  Mikell's  Cas.  502;  Klnnebrew  v.  State,  80  Oa. 
232,  6  8.  B.  66;  U.  S.  v.  Birch,  1  Cranch,  C.  C.  571,  Fed.  Cas.  No.  14,- 
595;  State  ▼.  Wlggln,  20  N.  H.  449. 

no  Rex  V.  Almon,  5  Burrow,  2686. 
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(c)  Unauthorized  Acts. — In  a  civil  action,  a  principal  or 
master  is  liable  for  the  wrongful  acts  of  his  agents  or  servants 
in  the  course  of  their  employment,  even  when  done  without  his 
authority  and  contrary  to  his  orders ;  but  this  is  not  generally 
the  case  when  it  is  sought  to  hold  a  man  criminally  responsible 
for  the  act  of  his  agent  or  servant.  Certainly  at  common  law, 
and  generally  under  statutes  as  well,  a  man  is  not  indictable  for 
the  criminal  act  of  his  agent  or  servant,  though  committed  in 
the  course  of  his  employment,  unless  the  act  was  committed  by 
his  direction,  or  unless  he  knew  of  it  and  acquiesced  in  it,  for, 
as  we  have  seen,  the  general  rule  is  that  a  criminal  intent  is  nec- 
essary to  render  one  guilty  of  a  crime.^^^  A  jailer  would  be  re- 
sponsible for  the  death  of  a  prisoner  caused  by  his  knowingly 
confining  him,  against  his  will,  in  an  unwholesome  and  danger- 
ous room ;  and  his  responsibility  would  be  the  same  if  he  should 
consent  to  his  deputy's  so  confining  a  prisoner.^**  But  he  would 
not  be  responsible  for  such  an  act  of  the  deputy  without  his 
consent  or  knowledge,  at  least  in  the  absence  of  negligence.^  ^* 
The  same  principle  would  govern  where  a  sheriff  is  indicted 
for  a  negligent  escape,^^^^  and  it  has  been  applied  by  most 
courts,  though  not  by  all,  to  statutory  offenses  by  an  agent  or 
servant,  a^the  unlawful  sale  or  keeping  for  sale  of  intoxicating 

111  Rex  T.  Huggins,  2  Ld.  Raym.  1574;  Somerset  y.  Hart,  12  Q.  B. 
Div.  360;  Hardcastle  v.  Blelby  [1892]  1  Q.  B.  709;  U.  S.  y.  Beaty, 
Hempst.  487,  Fed.  Cas.  No.  14,555;  Clark  A  Skyles,  Agency,  1140; 
People  v.  Parks,  49  Mich.  333,  13  N.  W,  618,  Beale's  Cas.  &76;  State 
y.  Bacon,  40  Vt.  456;  Com.  y.  Nichols,  10  Mete.  (Mass.)  259,  43  Am. 
Dec.  432;  Com.  v.  Briant,  142  Mass.  463,  8  N.  E.  338;  Com.  v.  Steyens, 
153  Mass.  421,  26  N.  E.  992,  Mikell's  Cas.  502;  State  y.  Dawson,  2  Bay 
(S.  C.)  360;  State  v.  Smith>  10  R.  I.  258;  Mitchell  y.  Mlms,  8  Tex.  6; 
Com.  y.  Junkin,  170  Pa.  195,  32  Atl.  617;  and  other  cases  specifically 
cited  in  the  notes  following. 

112  Rex  y.  Huggins,  2  Ld.  Raym.  1574. 
118  Rex  y.  Huggins,  supra. 

118a  Nail  y.  State,  34  Ala.  262;  Com.  y.  Lewis,  4  Leigh  (81  Va.)  664. 
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Eqnoro  or  adulterated  milk  or  food,  etc,^^^  and  the  purchase 
of  oom,  etc,  from  a  slave  not  having  a  ticket  or  permit  to  deal 
therem.^^'  It  has  been  held  that  a  coal  dealer  who^sends  an  ex- 
perienced teamster  to  deliver  a  load  of  coal  is  not  criminally  re- 
sponsible if  the  latter,  without  his  knowledge,  consent,  or  au- 
thority drives  upon  and  obstructs  a  sidewalk.*** 

Dissent  or  prohibition  by  a  principal  or  master  must  be  bona 
iide,  in  order  to  constitute  a  defense,  when  it  is  sought  to  hold 
bim  responsible  for  the  acts  of  his  agent  or  servant.  If  it  is 
merely  colorable,  it  can  have  no  effect  whatever,  however  pub- 
licly or  frequently  repeated.  The  question  of  authority  or  con- 
flent  is  to  be  determined  by  the  real  understanding  between 
them,  and  is  a  question  of  fact  for  the  jury.**^ 

^i«  People  V.  Parks,  49  Mich.  883, 18  N.  W.  618,  Beale's  Cas.  876;  Com. 

T.Nichols,  10  Mete.  (Mass.)  269;  Com.  v.  Putnam,  4  Gray  (Mass.)  16; 

Com.  T.  Wachendorf,  141  Mass.  270,  4  N.  E.  817;  Com.  y.  Stevens,  155 

Hasa  291,  29  N.  B.  508,  Mikell's  Cas.  502;  Com.  t.  Joslin,  158  Mass. 

^2,  33  N.  B.  653,  21  L.  R.  A.  449;  Com.  t.  Steyens,  153  Mass.  421,  26  N. 

S  992;  Com.  y.  Hayes,  145  Mass.  289,  14  N.  E.  151;  Hipp  y.  State,  6 

filackf.  (ind.)  149;  Lauer  y.  State,  24  Ind.  181;  Hanson  y.  State,  48 

iBd.  560;  CLeary  y.  State,  44  Ind.  91;  Thompson  y.  Stete,  45  Ind.  495; 

^osenbaum  y.  State,  24  Ind.  App.  510,  57  N.  E.  156;  State  y.  Baker, 

^^  Mo.  475;   State  y.  Heckler,  81  Mo.  417;   State  v.  Shorten,  98  Mo. 

^^^'  5  8.  W.   691;    Stete  y.   McCance.  110   Mo.   898,   19   S.   W.   64»^ 

^^^errullng  Stete  y.  McGlnnls,  38  Mo.  App.  15);  Anderson  y.  Stete, 

^2  Ohio  St   805;     Com.   y.   Johnston,   2   Pa.    Super.   Ct   817;     Elll- 

^^  ^.  Com.,  24  Ky.  L.  R.  657,  69  S.  W.  765;  Stete  y.  Smith,  10  R.  I. 

^^;  Harnes  ▼.  Stete,  19  Conn.  898;  Stete  y.  Wentworth,  65  Me.  234; 

®**^  ^.  Hayes,  67  Iowa,  27,  24  N.  W.  575;  Stete  y.  Gaiocchlo,  9  Tex. 

-^Pp.   3^7     Pop  cases  in  which  the  contrary  has  been  held,  see  note 

>.  ^^    ^n  early  case  In  Indiana  It  was  held  that  a  husband  was  not 

^oIq  for  an  unlawful  sale  of  liquor  by  his  wife  in  his  absence,  with- 

4ft    ^^8  knowledge  or  consent    Pennybaker  y.  Stete,  2  Blackf.  (Ind.) 

*      See,  also,  Selbert  y.  Stete,  40  Ala.  60. 

^^*  Bute  y.  Dawson,  2  Bay  (S.  C.)  860. 

^^^  SUte  y.  Bacon,  40  Vt.  456. 

^^"^Com.  T.  Nichols,  10  Mete.   (Mass.)  259;  Anderson  y.  Stete,  22 


PARTIES   IN   CBIUS. 


(d)  Negligence  of  Principal  or  Master. — Wlien  it  is  said 
that  ft  principal  is  not  geDcrallj  indictable  for  the  acta  of  his 
agent  done  without  his  authority  or  consent,  it  is  assumed  that 
ho  has  used  due  care.  He  will  he  liable  for  his  agent's  acta  to 
the  same  extent  as  if  the;  were  aathorized  by  him,  if  they  are 
due  to  want  of  proper  care  and  oversight  on  hifl  part,  or  othdr 
negligence  in  reference  to  the  business  whidi  he  has  iDtnisted 
to  the  agent,  for  moral  guilt  or  delinquency  ia  imputable  to  him 
in  case  he  fails  to  use  proper  care."* 

(«)  Libel. — Where  a  libelous  publication  was  sold  in  a  book- 
seller's shop,  or  a  libel  published  in  a  newspaper,  by  a  aerrant 
of  the  proprietor,  it  was  held  by  the  earlier  English  cases  that 
the  proprietor  was  prima  facie  responsible,  bat  he  was  permit- 
ted to  show  that  he  was  not  privy  nor  assenting  to  nor  encour- 
aging the  publication,  and  thus  escape  responsibility."'  Aft- 
erwards evidence  of  the  publication  by  the  servant  was  held 
conclusive  upon  the  master,  and  he  was  not  allowed  to  show 
his  innocence,  upon  the  ground  that  this  was  necessary  to  pr^ 
veut  the  escape  of  the  real  offender  behind  an  irresponsible  par- 
ty.^'" A  statute,  however,  has  since  been  enacted  permitting  the 
master  to  show  that  the  publication  was  without  his  authority, 

Ohio  SL  SOG;  State  v.  Wentwortb  66  Me.  231;  Com.  t.  Jotinston.  S 
Pa.  super.  Ct,  317;  Redgate  v.  Haynffl,  1  Q.  B.  DIt.  89, 

11B  Com.  V.  Morgan,  107  Mass.  199.  And  see  R«e.  v.  Holbrook,  S  Q. 
B.  Div.  60,  i  Q.  B.  DlT.  42. 

In  Rex  T.  Dixon,  3  M&ule  ft  S.  11,  i  Camp.  12,  Mlkell's  Cu.  137,  tbe 
defendant  was  convicted  of  selling  unwholesome  bread,  upon  proof 
that  hla  foremEin  had,  by  mistake,  put  too  much  alum  In  It  There 
was  no  evidence  that  the  maqter  knew  of  the  quantity  used  In  thia 
Instance.  Bat  Bayley,  J.,  said:  "If  a  person  employed  a  servant  to 
use  alnm,  or  any  other  ingredient,  the  unreetrtcted  use  of  which  was 
noxious,  and  did  not  restrain  blm  In  the  use  of  It,  such  person  would 
be  answerable  if  the  servant  used  It  to  excess,  because  he'  did  not 
apply  the  proper  precaution  against  its  misuse." 

ii>  Rex  V.  Almon,  G  Burrow,  2686. 

uoRex  V.  Qutch,  Mood,  ft  M.  433;  Rex  v.  Walter,  8  Bap.  21. 
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ctmsent^  or  knowledge,  and  was  not  due  to  want  of  due  care  and 
<»ution  on  his  part^** 

In  this  coxmtry  it  has  been  held,  independently  of  any  stat- 
Tite,  that  the  master  is  not  responsible  for  the  publication,  unless 
he  authorifed  it  or  Icnew  of  it,  or  unless  it  was  due  to  want  of 
proper  care  and  oversight,  or  other  negligence,  in  reference  to 
the  business  intrusted  to  the  servant^  in  which  case  he  is  re- 
sponsible.^" 

(/)  Nuisance. — ^An  exception  to  the  general  rule  has  bem 
made  in  the  case  of  nuisance.  It  seems  that  the  proprietor  of 
works  carried  on  for  his  profit  by  agents  is  liable  to  indictment 
ior  a  public  nuisance  caused  by  acts  of  his  agents  in  carrying 
o&  the  works,  though  done  by  them,  not  only  without  his  knowl* 
edge,  but  contrary  to  his  general  orders.^  ^' 

{g)  Staluies  Dispensing  with  AtUhorUy  or  Knowledge. — ^Aa 
was  shown  in  a  previous  chapter,  the  legislature  may,  on 
groirnds  of  public  policy,  dispense  with  the  necessity  for  a 
<:riininal  intent,  and  punish  a  man  for  acts  done  or  permitted 
bj  him  without  regard  to  his  mental  attitude.^  ^^  And  there  are 
statutes  in  some  states  which  hare  been  construed  by  the  courts 
itf  intended  to  render  a  principal  or  master  liable  criminally 
for  bis  agent^s  or  servant's  commission  of  the  offense  prohibited 
imd  punished,  though  the  agent  or  servant  may  have  acted  not 
only  without  his  authority  or  knowledge,  but  even  contrary  to 
hig  orders.^  ^* 

i»  See,  as  to  this  statute.  Res.  v.  Holbrook,  8  Q.  B.  Div.  60,  4  Q.  B. 
Dlr.  42. 

i»CozD.  T.  Morgan,  107  Mass.  199. 

i^^sReg.  V.  Stephens,  L.  R.  1  Q.  B.  702;  Rex  v.  Medley,  6  Car.  A  P. 
292.    Smoke  Nuisance,  Barnes  v.  Akrora,  L.  R.  7  Q.  B.  474. 

But  see  Cblsholm  v.  Doulton,  22  Q.  B.  Div.  736,  where  a  convlctlou 
mder  the  smoke  nuisance  act  was  denied,  the  master  having  provided 
proper  equipment  and  his  stoker  being  negligent. 

u4Ante,  S9  56,  70. 

unpeople  v.  Roby,  52  Mioh.  577, 18  N.  W.  866,  50  Am.  Rep.  270;  Rex 
T.  Dlzon,  3  Maule  ft«B.  11,  4  Camp.  12,  MikeU's  Cas.  137;  Attorney 
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Some  courts,  for  example,  have  thus  construed  statutes  re- 
quiring saloonkeepers  to  keep  their  saloons  closed  on  Sun- 
days,^^*  statutes  prohibiting  and  punishing  the  sale  of  intoxicatr 
ing  liquors,  or  their  sale  to  minors  or  drunkards,^ '^  prohibit- 
ing screens  or  curtains  in  licensed  places,^  ^T^  and  statutes  pro- 
hibiting the  sale  of  adulterated  food  products.^  *^*^ 

(h)  Presumption  of  Authority, — ^In  most  jurisdictions,  per- 
haps, in  which  it  is  held  that  a  principal  or  master  is  not  an- 
swerable for  the  criminal  acts  of  his  agent  or  servant  in  the 
oourse  of  his  employment,  it  is  held — at  least  if  the  act  is  of 
such  a  character  that,  if  not  criminal,  it  would  be  within  the 
scope  of  the  agent's  or  servant's  authority,  as  in  the  case  of  a 
sale  of  a  libelous  publication  in  a  bookseller's  shop,  or  an  un- 

General  v.  Slddon»  1  Cromp.  ft  J.  220;  State  v.  Baltimore  ft  S.  Steam 
Co.,  13  Md.  181;  Clark  ft  Skyles,  Agency,  1142. 

Under  a  penal  statute  In  Illinois  "to  prevent  trespassing  by  cuttlng^ 
timber/'  the  object  of  which  Is  to  punish  the  wrongdoer  as  well  as 
compensate  the  Injured  party,  It  Is  held  that  In  order  to  punish  the 
principal  for  the  act  of  his  agent.  It  must  appear  from  the  evidence 
that  the  agent  committed  the  act  under  the  ext>ress  directions  of  his 
principal,  or  at  least  that  from  the  nature  of  his  employment  authority 
to  do  the  act  was  necessarily  Implied.  Cushlng  v.  Dill,  8  111.  460;  Sat- 
terfleld  v.  Western  Union  Tel.  Co.,  28  111.  App.  446;  Cushman  v.  Ollver,^ 
81  in.  444. 

"•People  V.  Roby.  52  Mich.  677,  18  N.  W.  866,  60  Am.  Rep.  270; 
Banks  v.  City  of  Sullivan,  78  111.  App.  298;  People  v.  Blake,  62  Mich, 
666,  18  N.  W.  860. 

"T  Police  Com'rs  v.  Cartman  [1896]  1  Q.  B.  665;  Noecker  v.  Peo- 
ple, 91  111.  494;  McCutcheon  v.  People.  69  111.  601;  George  v.  Gobey, 
128  Mass.  289;  Whltton  y.  State,  87  Miss.  879;  Robinson  y.  State,  88^ 
Ark.  641;  Edgar  v.  State,  45  Ark.  366;  Mogler  v.  State,  47  Ark.  109,. 
14  S.  W.  473;  CarroU  v.  State,  63  Md.  651,  3  Atl.  29;  State  y.  Denoon,. 
81  W.  Va.  122,  6  S.  B.  315;  State  v.  Dow,  21  Vt.  484;  State  v.  Klt- 
telle,  110  N.  C.  560,  16  S.  E.  108,  28  Am.  St  Rep.  698,  16  L.  R.  A.  694 
(reviewing  many  cases);  Rlley  v.  State,  48  Miss.  897;  I/ehman  y.  D. 
C,  19  App.  D.  C.  217;  lioeb  v.  State,  76  Ga.  268^  Snider  v.  State,  81 
Ga.  763,  7  S.  E.  631,  12  Am.  St.  Rep.  860.  For  decisions  to  the  con- 
trary, see  note  114,  supra, 

127a  Com.  V.  KeJley,  140  Mass.  441,  5  N.  E.  884. 

"Tb  Brown  v.  Foot,  66  Law  T.  (N.  S.)  649.      ' 
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I 

kwM  sale  of  liquors  in  a  saloon — ^that  the  state  makes  out  a 
frima  facie  case  against  the  principal  or  master  by  proof  of 
flie  agent's  or  servants  act,  and  it  is  for  the  former  to  rebut  the 
presumption  of  authority  by  proof  that  the  act  was  without  his 
authority  or  knowledge.^  ^®  This  rule  was  laid  down  in  the 
earlier  Massachusetts  cases/ ^  but  has  since  been  repudi- 
ated**** In  a  late  case  it  was  held  that  there  is  no  pre- 
sumption of  authority  or  consent,  but  that  the  jury  may  infer 
authority  or  consent,  from  the  agent's  or  servant's  act.^^^ 
-S'either  of  these  views  is  sound.  The  proper  rule  is  that  the 
manner  in  which  the  business  is  conducted  and  other  circum- 
stances  may  be  such  as  to  justify  the  jury  in  finding  that  the 
principal  or  master  acquiesced  or  authorized  the  agent's  or  serv- 
ant's act,  but  that,  in  order  to  convict,  there  must  be  some 
other  evidence  than  mere  proof  of  the  relation  of  principal  and 
agent  or  master  and  sen'ant.*'*  The  presumption  of  innocence 
Js  entitled  to  more  weight  than  any  presumption  of  authority 
^rom  the  mere  fact  of  agency. 

(i)  Ratification  of  Unauthorized  Act, — ^A  principal  or  mas- 
ter does  not  become  criminally  responsible  for  the  act  of  his 

"*Rex  V.  Almon,  5  Burrow,  2686;   Anderson  v.  State,  22  Ohio  St 
^^S;  State  V.  Wentworth,  66  Me.  234;  State  v.  McCance,  110  Mo.  898, 
JS.  W.  648;  Stote  v.  Heckler,  81  Mo.  417;  Full  wood  v.  State,  67  Miss. 
J^'  7  So.  432. 
1^  Com.  V.  Nichols,  10  Mete.  (Mass.)  259. 
.  ***  Oom.  V.  Stevenson,  142  Mass.  466,  8  N.  E.  841. 
^^.     ^om.  V.  Briant,  142  Mass.  468,  8  N.  B.  338.    And  see  Com.  v. 
C<jj^^^^,  119  Mass.  195;  Com.  v.  Locke,  146  Mass.  401,  14  N.  B.  621; 
]|f_/     'V^.  McNeese,  156  Mass.  232,  30  N.  B.  1021;  Com.  v.  Hurley,  160 
y^^^"    XO,  35  N.  E.  89;  Com.  v.  Houle,  147  Mass.  380, 17  N.  B.  896;  Com. 
bit  ^*'^*y'  1^*  Mass.  160,  19  N.  B.  212.    The  question  is  not  for  the  court, 
i^^^^^  the  jury.    Com.  v.  Hayes,  145  Mass.  289,  14  N.  B.  151. 

761  •     ^^  ^^^  ^-  8"**<^^»  10  R-  I-  258;  State  v.  Burke,  16  R.  I.  824,  4  Atl. 

^     '^*hompson  v.  State,  45  Ind.  496. 
a^^^  Single  unlawful  sale  will  not  raise  a  presumption  of  authority  to 
Ig^^^     unlawful  sales  of  the  same  nature  (State  v.  Mahoney,  23  Minn. 
pr    *      ^rker  t.  State,  4  Ohio  St.  668);  neither  will  a  ratification  of 
^^us  unlawful  sales.    Patterson  v.  State,  21  Ala.  671. 
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ageut  or  servant,  committed  witfaont  his  knowledge  or  author- 
ity, bv  gubeequentlj  ratifying  the  same.  He  must  be  liable,  if 
at  all,  at  the  time  the  act  is  done.'" 

"In  the  law  of  contracts,  a  posterior  recognition,  in  many 
cases,  is  equivalent  to  a  precedent  command ;  but  it  is  not  so  in 
respect  of  crimes.  The  defendant  is  responsible  for  his  own 
acts,  and  for  the  acts  of  others  done  by  his  express  or  implied 
command,  but  to  crimes  the  maxim,  "Omnis  ratihabitio  retro- 
irahiiur  et  mandate  equiparatur,"  is  inapplicable.'" 

195.  Besponsibility  of  Agent  or  Servant. 

It  is  well  settled  that,  if  an  agent  or  servant  knowingly  com- 
mits a  crime  in  the  course  of  his  employinent,  he  is  criminally 
responsible  therefor.  In  the  absence  of  mistake  of  fact,  the 
fact  that  the  act  was  done  by  authority,  direction  or  command 
of  his  principal  or  maitter  is  no  defense  whatever,  for  no  man 
can  authorize  another  to  do  what  he  cannot  lawfully  do  him- 
self."*  Thus,  a  person  who  obtains  money  or  property  from  an- 
other by  false  pret«nseB,  with  intent  to  defraud,  cannot  escape 

iM  MorGQ  T.  state,  6  Conn,  fl,  Beale'a  Cas,  228. 

But  sea  Reg.  v.  Woodward,  9  Cox,  C.  C.  96,  wbere  a  linetwad  ttbs 
convicted  of  receiving  Btolan  property  first  left  with  hfs  wife  on  ttae 
tbeor?  that  the  receipt  waa  not  complete  until  he  had  bargained  with 
the  thlet  as  to  the  price. 

i»  Hosmer,  C.  J.,  In  Horse  v.  State,  flupriu  In  this  case  it  was 
held  that  where  an  employe  gave  credit  to  a  minor  student  of  Tale 
College  for  auppera,  wine,  and  other  liqnorB,  In  violation  ot  a  stat- 
ute, the  employer  did  not  become  reflponalble  criminally  by  reaaon  of 
his  Hubeequent  ratlflcatlon  of  the  employe's  act. 

'"Ante,  i  S3;  Com.  v.  Hadley,  11  Mete.  (Haea.)  66,  Beale's  Cas. 
372;  State  v.  Bell,  E  Port.  (Ala.)  36G;  Atkins  v.  State,  96  Tenn.  474, 
32  a.  W.  391;  Bandera  v.  State.  SI  Tez.  Cr.  R.  GZE,  21  S.  W.  25S;  Smith 
V.  District  of  Columbia,  12  App.  D.  C.  33;  Douglaes  v.  SUte,  IS  Ind. 
App.  289.  4S  N.  E.  9;  2  Clark  ft  Skyles,  Agency,  1321. 

No  Individual  can  authorise  another  to  violate  a  public  law.  State 
V.  MattbiB,  1  Hill  (S.  0.)  37. 
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i^ponsibility  on  the  ground  that  he  was  acting  as  the  mere 
•gent  or  servant  of  another.*^* 

The  same  is  true  where  an  agent  or  servant  keeps  for  sale  or 
sells  intoxicating  liquors  in  violation  of  law/'*  or  maintains  a 
Duisance,^***  or  keeps  without  license  a  business  requiring  a 
license,* '•**  or  keeps  a  bawdy  house  or  gaming  house,  operates 
*  gaming  device,  or  permits  gamin^,*'^  or  takes  usury,*'^*  or 
obfitnicts  a  highway.^*® 

*»  State  v.  Cliingren,  105  Iowa,  169.  74  N.  W.  946. 

"•Com.  V.  Hadley,  11  Mete.  (Mass.)   66,  Beale'a  Cas.  372;  Wlther- 

spoon  V.  state,  39  Tex.  Cr.  R.  66,  44  S.  W.  164,  1096;  State  v.  Wads- 

^orth,  SO  Conn.  55;  Menken  v.  City  of  Atlanta,  78  Ga.  668,  2  S.  B.  659; 

^fd  V.  State,  52  Ark.  326,  12  S.  W.  566;  Abel  v.  State,  90  Ala.  631, 

^  So.  760;  Hays  ▼.  State,  13  Mo.  246;   Schmidt  v.  State,  14  Mo.  187; 

S^te  V.  Morton,  42  Mo.  App.  64;  SUte  v.  Chastain,  19  Or.  176,  23  Pac. 

^''  B*rench  ▼.  People,  3  Park.  Cr.  R.  (N.  Y.)  114;  SUte  v.  Matthle,  1 

^*"  <S.  C.)  37. 

^^  ia  immaterial  that  the  servant  Is  a  mere  volunteer  and  receiver 

f^^  expects  no  compensation  (State  v.  Herselus,  86  Iowa,  214,  63  N. 

.^^OS;  State  V.  Finan,  10  Iowa,  19;  Beck  v.  State,  69  Miss.  217,  13  So. 

•^*    Bute  V.  Bugbee,  22  Vt  32),  or  is  the  minor  child  of  the  owner 

o'^^  In  fact  of  years  of  discretion.    Cagle  v.  State,  87  Ala.  38,  93,  a 

^    300. 

,   ^^   Com.  V.  Williams,  4  Allen  (86  Mass.)  687,  a  dlBtinction  is  made 

^^en  one  assuming  without  authority  to  act  as  the  agent  of  an- 

V      ^''b    and  one  who  Is  a  mere  messenger  or  go-between;  the  former 

V^^    guilty  and  the  latter  not. 

p^^^     Servant  cannot  be  convicted  of  "keeping"  where  the  master  is 

j^  ^^^xially  present  and  directing  the  business  (Com.  v.  Oalllgan,  144 

Q^^^-    171,  10  N.  E.  788;   Com.  v.  Churchill,  136  Mass.  148;  State  v. 

^f^^^^lln,  16  R.  I.  407,  16  Atl.  914);  but  if  he  sells  in  the  master's 

^^J^^"*^«e,  he  may.    CJom.  v.  Brady,  147  Mass.  583,  18  N.  B.  668;  CJom.  v. 

4(^^^^all,  105  Mass.  465;   Com.  v.  Merrlam.  148  Mass.  425,  19  N.  B. 

8^^"        See,  also.  State  v.  Hoxsie,  15  K,  I.  1,  22  Atl.  1069,  2  Am.  St.  Rep. 

^  ^'^^  Allyn  V.  State,  21  Neb.  693,  33  N.  W.  212. 
^>|  Eating  house:     Winter  v.  State,  30  Ala.  22. 

Stevens  v.  People,  67  111.  687;  Atkins  v.  State,  95  Tenn.  474,  82 
.  891;  Com.  v.  Drew,  3  Cush.  (67  Mass.)  279. 
•  People  V.  Dunlap,  32  Misc.  (N.  Y.)  390,  66  N.  T.  Supp.  161. 
Sanders  v.  State,  31  Tex.  Cr.  R.  625,  21  S.  W.  258;  Smith  v.  Dis- 
^%  of  CJoIumbia,  12  App.  D.  C.  33. 
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Of  course  if  the  servant  or  agent  were  mistaken  aa  to  facts, 
the  exifitence  of  which  would  render  his  act  lawful,  he  wonid  be 
guilty  of  no  crime,  notwithstanding  the  guilt  of  the  master.'*** 
And  if,  in  a  liquor  selling  case,  it  appears  that  the  defendant 
was  in  fact  the  agent  of  the  buver  and  not  of  the  seller,  no  lia- 
bilitj  attaches."*'' 

196.  Partners. 

Partners  are  agents  for  each  other  in  the  conduct  of  the 
partnership  husiness,  and  whst  has  heen  said,  therefore,  in  the 
preceding  sections,  applies  where  it  is  sought  to  hold  one  part- 
ner criminally  responsible  for  the  act  of  his  copartner."* 

iMm  Ante,  I  G3  et  eeq.,  16S. 

iiab  Clark  A  Skyles,  Agencr.  1321;  Maplee  t.  State.  130  Ala.  121,  80 
So.  428;  Anderson  t.  State.  S2  Fla.  242.  13  So.  436;  Black  v.  State,  112 
Gel  29,  87  S.  R  lOS;  Sktdmore  1.  Com..  22  Kr.  h.  R.  409,  67  S.  W. 
468;  SUte  t.  Taylor.  89  N.  C.  677;  Treue  t.  State  {Tax.  Cr.  App.)  44 
S.  W.  829.  Furcbaee  for  minor,  Bryant  t.  State,  82  Ala.  61,  2  So. 
670.    But  see  Foster  v.  State,  46  Ark.  361. 

iM  See  RoblDBon  t.  State,  38  Ark.  641;  Waller  t.  State,  88  Ark.  668; 
Whitton  T.  State,  37  MIbb.  3T9. 
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OFFENSES   AQAINST  THE  PERSONS   OF   INDIYIDUALS. 

I.     AsaAUI.T8  AND  ASSAULT  AlTD  BaTTEBT,   9S   197-220. 

II.    Mathem,  SS  221-228. 
III.    Faue  Imfsisonment,  9§  224-227. 
lY.   Kidnapping,  9§  228-229. 
V.   Abduction,  §9  230-232. 
VI.    Homicide,  §§  283-288. 

A  The  Homicide,  99  288-288. 

B.  Murder  at  Common  Law,  99  239-249. 

D.  Statutory  Degrees  of  Murder,  99  261-264.  . 

E.  Manslaughter,  99  266-266. 

C.  Suicide,  9  260. 

F.  Justifiable  and  Excusable  Homicide,  99  266-288. 
Vri.   Abortion,  99  289-292. 

Tin.    Rape,  99  293-302. 

I.    ASSAXTLTS  AND  ASSAULT  AND  BaTTEEY. 

197.  In  General. — ^All  assaalto  and  aesanlt  and  battery  are 
misdemeanon  at  common  law.  In  some  jnriBdiotions  aggra- 
vated asBanlts  are  made  felonies. 

1.  An  assault  is  an  attempt  or  oifer,  with  unlawful  force  or 

violence,  to  do  a  corporal  hurt  to  another. 

2.  A  battery  is  the  actual  doing  of  any  unlawful  corporal 

hurt»  however  slight^  to  another. 

3.  Aggravated  assaults,  as  distinguished  f^om  common  or 

simple  assault^  are  assaults  accompanied  by  aggra- 
vating drcumstances,  as  assaults  with  intent  to  kill, 
to  do  great  bodily  harm,  to  rape,  to  rob,  etc.,  and  as- 
sault with  a  deadly  weapon. 
To  constitute  an  assault  there  must  be  an  attempt  or  oifer, 

with  force  and  violence,  to  inflict  unlawful  corporal  injury. 

And  therefore— 
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1.  There  must  be  an  act,  and  not  mere  menace,  which,  if 

x}ot  interrupted  or  diverted,  will  apparently  result  iiL 
injury. 

2.  There  must  be  an  actual  or  apparent  intention  to  inflicfe 

injury. 

3.  The  intent  must  be  to  inflict  a  corporal  injury. 

4.  In  some  jurisdictions  tiiere  must  be  a  present,  ability  to 

inflict  the  injury,  while  in  others  an  apparent  abili^ 
is  sufficient. 

6.  Consent  of  the  person  against  or  upon  whom  the  vio- 
lence is  attempted  or  done  is  a  defense,  if  the  consent 
is  real,  and  if  tiie  injury  is  one  to  which  he  may  con- 
senty  but  not  otherwise. 

6.  The  violence  or  force  attempted  or  done  must  be  unlaw- 
ful. And  therefore  it  is  not  an  assault  nor  an  assault 
and  battery  if  the  force  is  justifiable,  as  where  it  is  ap- 
plied in  pursuance  of  lawful  public  or  domestic  au- 
thority, as  where  an  officer  makes  a  lawful  arrest  or 
lawfully  detains  or  controls  a  person  in  his  custody, 
or  a  parent  or  teacher  moderately  corrects  his  child 
or  pupil,  or  where  it  is  applied  in  necessary  and  rea- 
sonable defense  of  one's  person  or  property. 

198.  The  Act  0<mstituting  an  Assault 

"An  assault,"  says  Hawkins,  "is  an  attempt  or  offer,  with 
force  and  violence,  to  do  a  corporal  hurt  to  another;  as,  by 
striking  at  him  with  or  without  a  weapon,  or  presenting  a  gun 
at  him  at  such  a  distance,  to  which  the  gun  will  carry,  or  ix>int- 
ing  a  pitchfork  at  him  standing  within  reach  of  it,  or  by  hold- 
ing up  one's  fist  at  him,  or  by  any  other  such-like  act  done  in 
an  angry,  threatening  manner."^ 

1 1  Hawk.  P.  C.  c.  15,  S  1,  Beale's  Gas.  420,  Mikell's  Cas.  605;  State  y. 
Davis,  1  Ired.  (N.  C.)  125,  35  Am.  Dec.  735.  And  see  Tarver  y.  State, 
48  Ala.  354;  People  v.  Lllley,  43  Mich.  521,  5  N.  W.  982;  Hays  y.  Peo- 
ple, 1  Hill  (N.  Y.)  851. 
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In  other  words,  an  assault  is  an  attempt  to  commit  a  battery. 
As  we  have  seen,  to  constitute  an  attempt,  there  must  be  some- 
thing more  than  mere  intention  or  preparation.  There  must 
be  some  overt  act  done  in  pursuance  of  the  intent.' 

It  is  well  settled,  therefore,  that  no  mere  threatening  or 
abusive  language  can  of  itself  amount  to  an  assault  "Notwith- 
standing many  ancient  opinions  to  the  contrary,  it  seems  agreed 
at  this  day  that  no  words  whatsoever  can  amount  to  an  as- 
sault."* If  either  will  an  insulting  gesture  of  itself  constitute  an 
assault.** 

In  practice  it  is  very  difficult  to  draw  the  line  between  vio- 
lence merely  menaced  and  an  assault,  and  the  decisions  cannot 
all  be  reconciled.  It  was  said  by  the  North  Carolina  court  that 
where  an  unequivocal  purpose  of  violence  is  accompanied  by 
any  act  which,  if  not  stopped  or  diverted,  will  be  followed  by 
personal  injury,  the  execution  of  the  purpose  is  then  begun, 
the  battery  is  attempted,  and  there  is  an  assault^  And  it  is  safe 
to  say  that  any  act  which  will  come  within  this  statement  is  an 
assault.*^    Mere  preparation  is  not  enough,  as  tbe  drawing  of  a 


'Ante,  SS  122.  123. 

*1  Hawk.  P.  C.  c.  15,  S  1>  Beale'g  Cas.  420,  MlkeU's  Cas.  506;  Peo- 
ple y.  Tslas,  27  Cal.  630;  Chapman  v.  State,  78  Ala.  468,  56  Am.  Rep. 
42;  State  v.  Mooney.  Phil.  (N.  C.)  434;  Stote  v.  Neely,  74  N.  C.  425.  21 
Am.  Rep.  496;  People  v.  Lilley.  43  Mich.  521.  5  N.  W.  982;  Berkeley  v. 
Com.,  88  Va.  1017,  14  S.  E.  916;  Smith  v.  State.  39  Miss.  521. 

This  rule  does  not  prevent  the  indictment  as  a  principal  of  one  who. 
hy  words  only,  incites  smother  to  commit  an  assault  and  hattery. 
State  V.  Lymbum,  1  Brev.  (S.  C.)  897.  2  Am.  Dec.  .669. 

>«  Making  "kissing  sign"  at  a  woman  Full^  y.  State.  44  Tex.  Cr. 
R  463.  72  S.  W.  184,  100  Am.  St  Rep.  871. 

«  State  y.  Davis.  1  Ired.  (N.  C.)  125.  36  Am.  Dec.  735;  State  v.  Reavis, 
113  N.  C.  677.  18  S.  B.  388. 

B  State  V.  Sims.  3  Strob.  (S.  C.)  137.  Mikell's  Cas.  509;  State  v.  Van- 
noy,  65  N.  C.  532;  State  v.  Dooley.  121  Mo.  591.  26  S.  W.  558. 

It  is  an  assault  to  fire  a  gun  over  the  heads  of  a  congregation  of 
people.    Malone  y.  State,  77  Miss.  812,  26  So.  968. 

C.  A  M.  Crimes— 18. 
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weapon,  without  presenting  it  or  making  any  offer  or  attempt 
to  use  it,'  It  is  otherwise  if  the  weapon  is  presented.'  It  is  not 
necessary,  in  order  to  constitute  an  assault,  that  the  assailant 
shall  get  near  enough  to  inflict  a. battery.  Thus,  intentionally 
riding  after  a  person  in  such  a  way  as  to  compel  him  to  re- 
treat and  seek  shelter  so  as  to  avoid  injury  is  an  assault.''  And 
it  is  an  assault  for  a  person  to  advance  upon  another  in  a 
menacing  manner,  with  intent  to  strike  him,  though,  before 
he  is  near  enough  to  strike,  he  may  be  knocked  down  or  stopped 
by  the  other  or  by  a  third  person,  or  though  the  other  may  go 
away  to  escape.* 

199.  Battery. 

Any  unlawful  injury  whatsoever,  however  slight,  actually 
done  to  the  person  of  another,  directly  or  indirectly,  in  an  an- 
gry, revengeful,  rude,  or  insolent  manner,  is  a  battery.'"  Ev- 
ery battery  includes  an  assault,  so  that  on  an  indictment  for 
assault  and  battery  one  may  be  convicted  of  an  assault  only." 

>  Lawbod  v.  state,  80  Ala.  14.    But  see  People  v.  UcHabiD,  8  Cal.  S47. 

T  State  V.  Docler,  121  Mo.  691,  26  8.  W.  658;  HarlBton  v.  State,  64 
Mlsfl.  689.  28  Am.  Rep.  392. 

PtcklDg  up  a  itone  at  a  distance  of  twentjr  yards  from  a  person, 
without  making  an;  otter  or  attempt  to  UHrow  It.  ta  not  an  aasault. 
Brown  T.  State,  96  Ga.  481,  20  S.  B.  495. 

*Mortl&  T.  Sboppee,  3  Car.  £  P.  3TS. 

t  Stephens  v.  Myers,  4  Car,  &  P.  349;  People  t.  Tslas,  27  CaL  830; 
State  T.  Davis,  1  Ired.  (N,  C.)  126.  36  Am.  Dec.  736;  StaU  v.  R&wles. 
65  N.  C.  334;  State  v.  Vannoy,  65  N.  C.  B3i!;  8Uto  t.  Shlpman,  81  N. 
C.  513;  State  v.  Martin,  86  N.  C.  60S,  39  Am.  Rep.  711;  Thomas  v. 
State,  99  Ga.  38.  26  S.  E.  748. 

In  State  t.  Rawles,  supra,  where  a  person  waa  at  a  place  where  he 
had  a  right  to  be,  and  four  other  persons,  with  a  pltcbforli,  gun,  etc., 
by  following  htm,  and  using  tbreatealag  and  Insulting  language,  put 
bim  in  fear,  and  induced  him  to  go  home  sooner  than  be  would  oth- 
erwise have  gone,  and  in  a  different  war,  It  was  held  ttiat  they  were 
guilty  of  an  assault 

» 1  Hawk.  P.  C.  c.  16,  S  2.  Beale's  Gas.  420,  Ulkell's  Cas.  GOS. 

"  Id. 
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To  strike  another  with  the  fiat,  or  with  a  stick  or  stone,  to 
cnt  him  with  a  knife,  or  to  shoot  him,  are  clear  cases  of  bat- 
tery. It  is  not  necessary,  however,  that  the  injury  shall  be  ao 
serious  as  this.  The  least  touching  of  another  iu  anger,  or  in  a 
mde  or  insolent  manner,  is  enough,  as  by  spitting  upon  him, 
or  in  any  way  touching  him  in  anger,  or  with  mdenesh,  even 
with  the  open  hand,  or  justling  him  out  of  tlie  May,  or  cutting 
his  clothea  while  they  are  on  his  person,  et«.'' 

An  assault  and  battflry  may  be  committed  by  taking  indecent 
Hbertiea  with  a  girl  or  woman  without  her  consent,'*  or  by  ad- 
ministering poison  or  any  other  deleterious  driig.^* 

The  force  or  injury  need  not  be  applied  or  inflicted  directly.*' 

An  assault  and  battery  may  be  committed  by  exf/jsing  an 
infant  or  other  helpless  person  to  the  inclemency  of  the  weath- 
er;" or,  as  was  just  stated,  by  inducing  another  to  take  poison 

"1  Hawk.  p.  C.  C.  IB,  I  2,  Beale'a  Ca«.  420.  Mikell'a  Caa,  BOB;  Reg. 
T.  Cotesworth.  6  Mod.  172,  Mlkell's  Ca«.  B26;  lUg.  v.  Day.  1  Cos,  C.  C. 
m:  Com.  T.  McKle,  1  Gray  (Mbm.)  61,  61  Am.  Dec.  410;  Slate  v. 
Baker,  GG  N.  C.  332;  RIdont  t.  State,  S  Tex.  App.  249. 

uRldout  T.  State,  6  Tex.  App.  S49;  Qoodrum  t.  State.  60  Ga.  BOS. 

"Reg.  V,  Button,  8  Car.  Jt  P.  660;  Com,  T.  Stratton.  114  Mass.  303, 
!)  Am.  Rep.  350,  Beale'e  Caa.  4B1;  Johnaon  v.  Stale,  S2  Ga.  36.  17  S,  E. 
974;  Carr  v.  State,  136  Ind,  1,  34  N.  B,  633,  Contra,  Reg.  v.  Dilworlh, 
i  Moodr  t  R.  631;  Reg.  v,  Hanson,  2  Car.  ft  K.  912;  Garoet  v.  Slate,  1 
Tez.  App.  606,  28  Am.  Rep.  426. 

"See  People  t.  Moore,  60  Hun,  866.  3  N.  T.  Supp.  159.  Beale'a  Cas. 
453,  where  an  aaa&ult  was  committed  by  stopping  and  turning  a  slelgb 
drj?ea  by  tbe  prosecutor. 

Id  State  t.  Davla,  1  Hill  (B.  C.)  46.  Hlkell's  Caa.  627,  It  waa  held 
tbat  to  take  a  negro  out  of  prosecutor'a  poaaeaslon  and  preE^ence  with 
TloUoce.  breaking  tbe  chain  and  cutting  the  rope  by  which  he  was  ae- 
cnred.  was  an  asaaulL 

"Reg.  T.  March,  1  Car.  ft  K.  496,  Mlkell's  CaB.  B07.  In  this  casp,  the 
detendanta  told  tbe  mother  of  an  Infant  that  they  were  Roing  to  take 
it  to  an  iDBtltution  to  be  cared  for,  but.  Instead  of  doing  so,  they  jiut 
It  Id  a  bag  and  hung  It  on  tbe  fence  at  the  side  of  the  road,  and  left 
it  there.    It  was  held  that  this  was  an  assault  on  the  cbllil. 

In  Reg.  T.  Rensbaw,  2  Cox,  C.  C.  286,  Beale'a  Caa  434,  It  waa  held 
tb&t  u  iadlctment  tor  aasanlt  can  be  sustained  oaly  "wben  tbe  person 
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or  anj  Other  harmful  substance  in  ignoraoce  of  its  nature;" 
or  by  offering  violence,  and  thereby  cauBing  another  to  jump 
from,  a  window.'* 

200.  Intention  to  Commit  a  Battery. 

To  constitute  an  attempt  to  inflict  a  battery,  or  an  assault, 
there  must  be  a  present  intent,  or  at  least  an  apparent  intent, 
to  in^ct  a  battery." 

Menacing  acts  can  never  amount  to  an  assault,  if  it  appears 
from  accompanying  words  or  conduct  that  there  is  no  present 
inteotion  to  injure.  For  this  reason  it  was  held  in  an  old  case 
that  a  man  who  laid  his  band  on  his  sword  and  said  to  an- 
other, "If  it  were  not  assise  time,  I  would  not  take  such  lan- 
guage from  you,"  did  not  thereby  commit  an  assault,  as  bis 
words  showed  that  there  was  no  present  intention  to  injure.** 
There  are  many  other  decisions  to  the  same  effect.^ 

espoBed  suffers  a  burt  or  Injurj  of  some  kind  or  other  from  tbe  ex- 
pos u  re," 

In  FalllB  V.  State,  123  Ala.  12,  26  So.  339,  S2  Am.  SL  Rep.  106.  &  con- 
viction of  assault  witn  Intent  to  kill  was  suBtalned  where  defendant 
abandonisd  her  new  bom  babti  In  a  sand  olt  without  clothing  or  other 
covering  except  straw  and  leavee.  Sen,  also,  Ter.  t.  Manton,  8  MonL  9G, 
19    Pac.   38/. 

IT  Com.  T.  Stratton,  114  Mass.  303,  19  Am.  Rep.  360,  Beale's  Cas.  451. 
It  was  aald  by  Wells,  J.,  In  this  case;  "Although  force  and  violence 
are  Included  In  all  deflnltlona  of  assault  or  assault  and  battery,  yet, 
wli<>re  there  is  physical  Injury  to  another  pereon,  It  Is  sufBclent  that 
tbe  caiiae  Is  set  In  motion  tv  the  defendant,  or  that  the  person  Is  suh- 
jectsd  to  Its  operation  by  means  of  any  act  or  control  wblcfa  the  de- 
fcmlant  exerta." 

iBRsg.  V.  Halllday,  61  L.  T.  (N.  S.)  701.  Beale's  Cas.  427. 

10  See  ante,  S  121;  Rex  t.  QUI,  1  Strange,  190;  Com.  t.  Eyre,  1  Serg. 
£  R,  (Pa.)  847:  SUte  V.  Crow,  1  Ired.  (N.  C.)  376;  Paxton  t.  Boyer, 
E"!  111.  132,  16  Am.  Rep.  616;  Com.  t.  Mann,  116  Mass.  68. 

■!'■  TubcrTllle  v.  Savage,  1  Mod.  3,  Mlkell's  Cas.  606. 

^>  Sae  Com.  v.  Eyre,  1  Serg.  A  R.  (Fa.)  347,  where  the  defendant 
raided  his  hand  within  striking  distance  of  the  prosecutor,  and  said, 
"If  it  were  not  for  your  gray  balre,  I  would  tear  your  heart  out;"  and 
State  T.  Crow,  1  Ired.  (N.  C.)   876,  where  the  defendant  ralse^W 
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SOL  Apparent  InteDUon. 

It  is  a  controverted  questioii  Trhetber,  to  conBtitnte  a  criminal 
usanlt,  there  must  be  an  actoal  present  intention  to  inflict  a 
battery,  or  vhether  an  apparent  intention  ia  BufBeient.  Tlie 
early  English  cases  and  authorities  required  an  actual  inten- 
tion;** and  this  rule  has  been  rec(^;nized  \>y  some  of  the  £n^ 
lish  judges  in  later  cases,  and  by  some  of  the  courts  in  tjiia 
country.^  Thej  hold  that  a  menacing  act  is  not  a  criminal 
aasaolt,  if  done  without  any  intention  to  proceed  to  a  battery, 
thon^  the  act  may  apparently  be  accompanied  by  such  an  in- 
tent, and  though  it  may  be  calculated  to  terrify  the  other  party 
and  put  him  on  the  defensive,  and  may  in  fact  have  such  effect. 
TiiBj  do  not  consider  the  fact  that  the  act  puts  the  other  par^ 
in  fear,  and  tends  to  cause  a  breach,  of  the  peace,  sufficient  to 
render  it  criminaL 

The  better  opinion,  however,  is  against  this  view,  and  to  the 
effect  that  if  a  person  presents  a  gun  at  another,  or  threatens 
him  with  a  stick  or  other  weapon,  and  thereby  reasonably  puts 
him  in  fear  and  causes  him  to  act  on  the  defensive,  or  to  re- 
treat, there  is  an  assault,  whether  there  is  any  actual  intention 
to  injure  or  not** 

In  a  comparatively  late  Massachusetts  case  it  was  held 
that  a  man  who  pointed  an  unloaded  gun  at  another  was  guilty 
of  an  assault,  although  he  may  have  known  it  was  not  loaded, 
and  may  have  had  no  intention  to  injure.  "It  is  not  the  secret 
intent  of  the  assaulting  party,"  said  the  court,  "nor  the  un- 

cane  wltbln  striking  distance,  anook  it  at  th«  proMCutor,  and  said,  "H 
;oa  were  not  an  old  man,  I  would  knock  you  down." 

"See  1  Ruaa.  Crimea,  1019. 

"State  T.  Blackwell,  9  Ala.  79;  Tarver  v.  State,  43  Ala.  364;  Chap- 
oua  T.  SUte,  78  Ala.  483,  66  Am.  Rep.  42,  Mlkell's  Caa.  Gil;  White  v. 
Stale,  is  Tex   App.  630.  16  S.  W.  S40. 

"Com.  T.  Wblte,  110  Mass.'  407,  Beale'a.Caa.  4E0.  And  see  Kunkle 
1-  3tate,  32  Ind.  220;  State  v.  Rawlea,  65  N.  C.  334;  State  v.  81ms,  > 
StroU  (3.  a)  137,  MIkeU'B  C«a.  EOS;  State  v.  Trtplett,  E2  Kan.  678.  36 
Pw.  815, 
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disclosed  fact  of  hia  ability  or  inability  to  commit  a  batterr, 
tbat  is  material,  but  wbat  his  conduct  and  tbe  attending  cir- 
ctiiQstaDces  denote  at  the  time  to  tbe  party  assaulted.  If  to  him 
tbcy  indicate  an  attack,  he  is  justified  in  resorting  to  defensive 
aclion.  The  same  rule  applies  to  tbe  proof  necessary ,to  sustain 
a  criminal  complaint  for  an  assault.  It  is  the  outward  dem- 
onstration that  constitutes  the  mischief  which  ia  punished  as  a 
breach  of  the  peace."" 

202.  Oonditional  OfFer  of  Violence. 

An  act  done  towards  the  infliction  of  injury  is  not  the  less 
an  assault  because  it  is  accompanied  by  a  conditional  threat. 
It  is  an  assault  to  raise  a  stick  within  striking  distance  of  an- 
otlier,  or  point  a  gun  within  footing  distance,  and  threaten 
to  strike  or  shoot  unless  the  other  complies  with  a  certain  de- 
ninnd,  or  forbears  to  do  something  which  be  has  a  right  to  do.^" 
Tbiis.  indictments  for  assault  were  sustained  where  a  man 
doubled  up  his  fist  at  another,  and  said,  "If  you  Bay  so  again, 
I  will  knock  you  down;'"^  where  one  presented  a  cocked  pistol 
at  another,  saying,  "If  you  do  not  pay  me  my  money  I'll  have 
your  life  ■""'^  and  where  a  man  who  was  unlawfully  driving 
away  the  prosecutor's  cow,  faced  the  prosecutor  with  a  cocked 
giiu  in  his  hand,  and  said  that  if  any  one  laid  his  hands  on  the 
ctnv  be  would  blow  his  brains  out.'*  These  cases  are  clearly 
distiLguisbable  from  those  heretofore  referred  to,  in  which 
language  is  used  showing  no  intention  to  injure  at  all 

■"■  Com.  7.  White,  supra. 

=■■  U.  8.  T.  Myera,  1  Cranch,  C.  C.  310,  Fed.  Cad.  No.  1E.84B.  Mfkell's 
Can.  546;  State  t.  Morgan,  3  Ired.  (N.  C.)  186,  38  Am.  Dec.  714,  Mtkell's 
Caa.  417;  State  v.  Home,  92  N.  C.  80G.  G3  Am.  Rep.  442;  State  t.  ReaTls, 
113  N.  C.  677.  18  S.  E.  388;  Hairaton  v.  State,  54  Hies.  689,  28  Am. 
Rep.   J92. 

^'  U.  S.  T.  Hyera,  1  Cranch,  C.  C.  310,  Ped.  Caa.  No.  15,845,  Ulkejl's 
Cos.  5B6, 

=T^  Keete  t.  SUte,  19  Ark.  190. 

5'  State  V.  Home,  92  N.  C.  805,  53  Am.  Hep.  442. 
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203; 


To  render  one  guilty  of  criminal  assault  and  battery,  a  crim- 
inal intent)  or  ^at  is  equivalent  thereto,  is  necessary.  If  an 
injury  is  inflicted  upon  another  by  accident  in  the  doing  of  a 
lawful  act  without  culpable  negligence,  an  indictment  for  as- 
sault and  battery  will  not  lie.** 

204.  Negligence. 

A  person  who  inflicts  corporal  injury  upon  another  by  cul- 
pable negligence  in  doing  a  lawful  act  may  certainly  be  guilty 
of  assault  and  battery  for  the  purpose  of  a  civil  action  to  re- 
cover damages.  It  has  been  said  that  he  is  not  liable  to  indict- 
ment,*® but  this  is  very  doubtful. 

While  there  is  very  little  authority  on  the  question,  there 
seems  to  be  no  good  reason  to  doubt  that  a  person  may  be  guilty 
of  criminal  assault  and  battery  if  he  intentionally  does  an  act 
which,  by  reason  of  its  wanton  and  grossly  negligent  character, 
exposes  another  to  personal  injury,  and  does  in  fact  cause  such 
injury.*^  Throwing  a  stone  in  sport  and  striking  another  is  an 
assault  and  battery.** 

205.  Unintentional  Injury  in  Doing  Unlawful  Act. 

If  a  personal  injury  is  unintentionally  done  another  by  one 
who  is  engaged  in  an  unlawful  act,  he  is  not  necessarily  ex- 
cused on  the  ground  of  accident.  If  the  act  is  a  crime  and 
maium  in  se,  and  the  injury  is  a  natural  or  probable  conse- 
quence of  the  act,  he  is  guilty  of  assault  and  battery.     Thus, 

29  Rex  V.  QUI,  1  Strange,  190,  Mikeirs  Cas.  626.  See  Brown  v. 
Kendall,  6  Cush.  (Mass.)  292;  Talmage  y.  Smith,  101  Mich.  870,  59 
N.  W.  656;  Vincent  v.  Stinehonr,  7  Vt  62,  29  Am.  Dec.  145. 

so  2  Am.  ft  Eng.  Enc.  Law  (2d  Ed.)  989. 

SI  Com.  v.  Hawkins,  157  Mass.  551,  32  N.  E.  862.  And  see  the  cases 
cited  under  the  section  foUowing. 

M  HiU  Y.  Stote,  68  Qa.  578,  86  Am.  Rep.  120. 
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if  one  stril:e8  at  one  person  and  unintentionally  injures  another, 
he  is  guilty  of  aasauU  and  battery  upon  the  person  injured." 
It  U  not  even  necessary  that  there  shall  be  an  intent  to  injure 
any  particular  person.  If  one  throws  a  firecracker  or  shoots 
into  a  crowd,  and  injures  any  one  of  the  crowd,  it  is  an  assault 
and  battery.** 

The  act  must  be  malum  in  se,  and  not  merely  malum  pro- 
hibilutn.  Therefore,  one  who  drives  over  another  unintention- 
ally is  not  guilty  of  a  criminal  assault  and  battery,  apart  from 
any  question  of  negligence,  merely  because  he  is  driving  at  a 
speed  prohibited  by  a  city  ordinance." 

206.  Ability  to  Commit  a  BatteiT. 

"U'liolber,  to  constitute  a  criminal  assault,  there  must  be  an 
actual  present  ability  to  inflict  a  batt«ry,  or  whether  an  appar- 
ent ability  is  sufficient,  is  a  question  upon  which  the  courts 
have  iliSered.  The  cases  cannot  possibly  be  reconciled.  In 
EnRlaiid  some  of  the  judges  have  held  that  a  present  actual 
ability  to  inflict  a  battery  is  necessary  to  render  an  assault  crim- 
inal, though  an  apparent  ability  may  give  rise  to  an  action  for 
damages.^"  And  this  doctrine  has  been  recognized  by  some  of 
the  courtB  in  this  country.'^ 

»  MrGelee  t.  State,  62  Mlaa.  772,  62  Am.  Rep.  209;  Callaliaa  v.  SUt«, 
21  Oliio  St.   B06. 

i^Srait  T.  Shepherd,  2  W.  BI.  892,  3  Wlls.  403  (the  famous  squib 
case,  wliera  a  aquib  was  thrown  In  the  market  place,  and  being  thrown 
ofT  by  various  persons,  finally  struck  a  person  In  the  eye) ;  Conway 
T.  Rt^erl,  €6  Mo.  846,  27  Am.  Rep.  SG4;  Dunaway  t.  People,  110  111.  333, 
Gl  Am.  Hep.  6S6;  Vandennark  t.  People.  IT  111.  122;  State  t.  Meadows, 
IS  W.  Va.  668;  Callahan  v.  State,  21  Ohio  St.  306. 

:n  Com.  T.  Adams,  114  Mass.  323,  19  Am.  Rep.  862,  Beale'e  Cas.  204, 
Mikell'8  Cm.  160. 

'"  Blake  T.  Barnard,  9  Car.  A  P.  626;  Reg.  t.  James,  1  Car.  t  K.  GSO. 

"Cliapman  t.  State,  78  Ala.  463,  G6  Am.  Rep.  42;  Lawson  t.  State, 
30  Ala.  14;  Slate  T.  Sean,  S6  Mo.  169:  State  v.  Godfrey.  IT  Or.  300,  20 
Phc.  G2."',  11  Am.  St.  Rep.  830;  State  t.  Napper,  6  Nct.  113.    Compare 
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Thus,  it  has  been  held  that  aiming  an  nnloaded  gun  at  an- 
other, who  believes  it  to  be  loaded,  within  the  distance  the  gun 
wonld  carry  if  loaded,  and  in  such  a  manner  as  to  terrify  the 
other,  is  not  a  criminal  assaidt.** 

Thia  doctrine,  however,  has  been  repurliated  by  some  of  the 
English  judges,  and  by  most  of  the  conrt3  and  commentators 
in  this  country,  and  it  may  be  regarded  as  settled  in  most  juris- 
dictions that  a  present  apparent  ability  to  inflict  a  battery  ia 
sufficient  to  render  an  a^ault  criminal,  and  that  actual  ability 
is  not  necessary."* 

According  to  this  view  it  is  an  assault  to  present  a  gun  or 
pistol  at  another  within  shooting  distance,  though  it  may  not 
be  loaded,  or  may  be  loaded  with  powder  only.*' 

In  Texas  it  was  formerly  held  lliat  an  actual  present  ability 

Balkum  v.  Stale,  40  Ala.  671;  Mullen  v.  State,  IE  Ala.  43,  6  Am.  Rep. 

(91. 

M  Chapman  v.  Slate.  78  Ala.  463,  G6  Am.  Rep.  42;  Klein  t.  State,  9 
lod.  App.  3SS.  36  N.  E.  763.  53  Am.  St.  Rep.  354;  and  other  cases  above 
tiled. 

"Reg.  T.  St.  George.  9  Car.  &  P.  483;  Com.  v.  White,  110  Maaa.  407, 
Beale'B  Cas.  450;  Kunkle  v.  State.  32  Ind.  B20;  Crumbley  v.  Stale,  61 
Ca,  582;  Slate  v.  Martin.  85  N.  C.  508.  38  Am.  Rep.  711;  State  v  Sliep- 
trd,  10  towB,  126;  Keete  v.  State.  19  Arh.  ISO;  State  v.  Smith,  2  Humph. 
(Tenn.)  457;  State  t,  Seara,  86  Mo.  1G9;  People  v.  Lee  Kong,  95  Cal. 
66C,  30  Pac.  800,  29  Am.  St  Rep.   165,  Beaie'a  Caa.   142;    ante.  })  1Z7, 

m. 

For  a  person  to  shoot  at  a  place  in  the  toot  of  a  house  where  he  sup- 
poses &  policeman  la  concealed  and  vatching  him  Is  an  asaautt  with 
iment  to  kill,  though  the  policeman  may  be  at  another  place  on  the 
root.    People  v.  Lea  Kong,  supra. 

If  there  be  such  a  demonstration  of  violence,  coupled  with  an  ap- 
Dsrent  ability  to  inflict  the  Injtiry.  so  as  to  caiiae  the  person  at  whom  It 
la  directed  reasonaVily  to  tear  the  Injury  unless  he  retreat  to  secure 
hl(  Eifety,  and  under  such  circumstances  he  Is  compelled  to  retreat  to 
avoid  an  Impending  danger,  the  assault  la  complete,  though  the  as- 
Mllant  may  never  have  heen  within  actual  Btriklag  distance  of  the 
person  assailed.    Thomas  v.  State,  99  Ga.  38,  26  S.  E.  748. 

"State  V.  Archer,  8  Kan.  App.  737,  64  Pac.  927,  and  cases  cited  In 
the  two  notes  preceding. 
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to  inflict  the  injury  was  necessary,**  but  this  is  no  longer  the 
case.*' 

The  eases  requiring  actual  ability  seem  to  proceed  upon  the 
theory  that  an  act  does  not  become  criminal  merely  because  it 
puts  another  in  fear,  or  becauBe  it  tends  to  cause  a  breach  of 
the  peace  ;*^  but  it  is  well  settled  at  common  law  that  any  uu- 
justiflable  and  inexcusable  act  is  indictable  if  it  tends  directly 
to  cause  a  breach  of  the  public  peace.*'*  It  is  on  this  principle 
that  acts  of  malicious  mischief  and  libels  on  private  individuals 
are  punished  as  misdemeanors  at  common  law.** 

In  some  states  the  statutes  defining  and  punishing  assaults 
set  fhe  question  at  rest  by  expressly  requiring  actual  ability  to 
bifijct  a  battery,  and  an  apparent  ability  ia  not  enough.*" 

In  all  jurigdictions  there  must  at  least  be  an  apparent 
present  ability  to  inflict  the  injury.  To  raise  a  stick  or  present 
a  pistol  at  another  at  such  a  distance  that  it  clearly  could  not 
injurq  would  not  be  an  assault*' 

207.  Aggravated  Assaults— In  a«neral. 

An  assault  with  intent  to  kill,  to  do  great  bodily  harm,  to 
rape,  to  rob,  etc.,  is  called  an  aggravated  assault,  as  distin- 
guished from  a  common  assault,  because  the  assault  is  a^ra- 
vated  by  the  concurrence  of  the  felonious  intent  with  which  it 
is  made.  At  common  law  aggravated  assaults  were  punished 
more  severely  than  common  assault,  but  they  were  not  recog- 
nized as  distinct  technical  offenses.     All  assaults  were  mei-ely 

«RoblnBon  v.  State,  31  Tex.  170;  McKay  t.  Stote,  «  Tex.  «. 

•sKlef  y.  State,  10  Tex.  App.  286;  Atterberry  v.  State,  33  Tex.  Cr. 
R.   88,   26  S.  W.  126. 

*»  Chapman  ▼.  State,  TS  Ala.  163,  66  Am.  Rep.  42. 

«•  Post,  i  417. 

4<Aiite,  i  26;   post,  if  428-429. 

*»  Pratt  T.  State,  49  Ark.  179,  4  S.  W.  785. 

*«Se»  Reg.  y.  St  Qeo'ge,  9  Car.  ft  P.  483;  Tarver  t.  Stat«,  4S  Ala. 
3S4;  Howard  t.  State,  67  lad.  401;  Jarnigan  t.  State,  6  Tex.  App.  466; 
People  T.  McMakln,  8  Cat  647;  ante,  GS  127,  128. 
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misdemeanors.  In  most  jurisdictions  statutes  have  been  enacted 
specifically  punishing  aggravated  assaults,  and  in  many  juris- 
dictions they  are  made  felonies,*^ 

208.  Specific  Intent 

To  constitute  an  assault  with  intent  to  murder,  to  kill,  to 
rob,  to  rape,  to  do  great  bodily  harm,  etc.,  the  specific  intent 
is  essential.  A  person  is  not  guilty  of  assault  with  intent  to 
kill,  for  instance,  unless  he  actually  intends  to  kilL*®  The  fact 
that  the  killing  would  be  murder  is  not  enough,  for  there  may  be 
murder  without  any  intent  to  kill.*®  To  constitute  an  as- 
sault with  intent  to  murder  the  specific  intent  is  necessary.*^ 
The  circumstances  must  be  such  that,  if  death  should  result, 
the  homicide  would  be  murder,**^  and,  in  addition  to  this,  there 
must  be  the  specific  intent  to  murder.*^^ 

«T  See  Simpson  v.  State,  69  Ala.  1,  31  Am.  Rep.  1,  Mikell's  Cas.  845; 
Norton  v.  State,  14  Tex.  387;  Bowden  v.  State,  2  Tex.  App.  56. 

48  state  y.  Reed,  40  Vt  603;  Simpson  v.  State,  69  Ala.  1,  31  Am.  Rep. 
1,  Mikell's  Cas.  346;  Chrisman  v.  State,  54  Ark.  283,  15  S.  W.  889,  26 
Am.  St.  Rep.  44;  Hamilton  t.  People,  113  111.  34,  65  Am.  Rep.  396; 
Rex  y.  Duffln,  Rubs,  ft  R.  365,  MikelFs  Cas.  167,  and  cases  cited  in  the 
notes  following. 

It  is  not  necessary  to  show  that  the  killing  would  be  murder.  It  is 
sufficient  if  it  would  be  yoluntary  manslaughter.  State  y.  Reed,  supra; 
Hall  y.  State,  9  Fla.  203,  76  Am.  Dec.  617;  Ex  parte  Brown,  40  Fed.  81. 

«oPost,  5  242  et  seq. 

BO  Simpson  y.  State,  59  Ala.  1,  31  Am.  Rep.  1,  Mikell's  Cas.  345;  Ogle- 
tree  y.  State,  28  Ala.  693;  State  y.  White,  41  Iowa,  316,  20  Am.  Rep. 
602;  Slatterly  y.  People,  68  N.  T.  364;  Hamilton  y.  People,  113  111.  34, 
66  Am.  Rep.  396;  Hayes  y.  State,  14  Tex.  App.  330;  Roberts  y.  People, 
19  Mich.  401. 

Bi  Meredith  y.  State,  60  Ala.  441;  Simpson  y.  State,  69  Ala.  1,  31  Am. 
Rep.  1,  Mikell's  Cas.  345;  McCormack  y.  State,  102  Ala.  166,  15  So. 
438;  State  y.  Connor,  69  Iowa,  367,  13  N.  W.  327,  44  Am.  Rep.  686;  Slat- 
terly V.  People,  68  N.  Y.  354;  Rumsey  y.  People,  19  N.  Y.  41;  Lacefleld 
y.  State,  34  Ark.  276,  36  Am.  Rep.  8;  People  y.  Scott,  6  Mich.  287;  Peo- 
ple y.  Prague,  72  Mich.  178,  40  N.  W.  243;  Hopkinson  y.  People,  18  111. 
264;  Bedkwith  t.  People,  26  111.  600;  Hamilton  y.  People,  113  in.  34,  65 
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An  assault  is  not  assault  with  intent  to  murder  if  the  actaal 
killing  would  be  manslaughter  tmly."'  To  support  an  indict- 
ment for  maliciouslj  shooting  at  another  with  intent  to  kill  him, 
the  proof  must  show  the  intent  to  kill  the  person  shot  at.°** 
A  specific  intent  to  rape  is  essential  to  an  assault  with  intent 
10  rape.  To  constitute  rape  the  intercourse  must,  as  a  rule,  be 
by  force  and  against  the  will  of  the  woman,"**  and  therefore  a 
man  is  not  guilty  of  assault  with  intent  to  rape  unless  he  in- 
tends to  have  connection  by  force  and  against  her  will."*" 

In  some  states  the  statute  specifically  punishes  assault  with 
intent  to  maim,  or  disable,  or  do  great  or  grievous  bodily  harm, 
etc.     Here,  also,  Uie  specific  intent  is  essential.     In  an  Eng- 

Am.  Rep.  396;  Elliott  t.  SUte.  46  Oa.  1S9;  Hayea  t.  SUte.  14  Tex.  App. 
130;  Wilson  v.  Bute.  4  Tex.  App.  637;  State  t.  NIcboIs,  8  Conn.  496. 

Sending  Infernal  machine  held  an  assault  with  intent  to  murder. 
State  T.  Hoot,  120  Iowa.  238,  94  N.  W.  664.  98  Am.  St.  Rep.  362. 

■3  Simpson  T.  State,  59  Ala.  1,  31  Am.  Rep.  1,  Mlkell's  Cas.  346;  Peo- 
ple V.  MlEO,  80  Cat.  41,  22  Fac.  80. 

One  who  points  a  pistol  within  Bnooting  dletanco  at  another,  w&o 
Is  attempting  to  stop  bis  team,  and  threatens  to  ahoot  if  he  does  not 
clestat,  U  guilty  of  an  assault,  but  not  of  assault  with  intent  to  mnr> 
iler.    Halrston  T.  State,  G4  Miss.  689,  2S  Am.  Rep.  3SZ. 

»Beckwlth  T.  People,  26  111.  500;  State  t.  Connor,  69  Iowa,  367,  13 
N.  W.  327,  44  Am.  Rep.  686;  People  t.  Prague,  72  MIoh.  178.  40  N.  W. 
:43;  Wilson  t.  State,  4  Tex.  App.  637;  and  other  caaea  cited  in  note  51, 
supra. 

■(■Where  defendant  mistook  the  person  ebot  at  for  another,  whom 
be  Intended  to  kill,  the  offense  la  not  made  out.  Rex  v.  Holt.  7  Car. 
&  P.  B18,  MlkelVa  Cas.  169.  Of.  Reg.  t.  Ryan.  2  Moody  4  R.  213  (lay- 
ing poison  taken  up  hy  person  not  Intmided) ;  and  Reg.  v.  Stopford,  11 
Cox,  C.  C.  643.    See  ante.  p.  94,  n.  64a. 

It  Post,  i  293. 

as  Rex  t.  Lloyd.  7  Car.  A  P.  318;  Com.  r.  Fields.  4  Leigh  (Va.)  648; 
Com.  T.  Merrill.  14  Gray  (Mass.)  415,  77  Am.  Dec.  336;  State  t.  Keu- 
call.  73  Iowa,  256.  34  N.  W.  843,  5  Am.  St.  Rep.  679;  Jones  y.  State,  90 
Aia.  628,  8  3".  383,  24  Am.  St.  Rep.  860;  Taylor  T.  State,  22  Tex.  App. 
529,  3  8.  W.  753,  E8  Am.  Rep.  666;  Shields  T.  State,  32  Tex.  Cr. 
H.  498,  23  S.  W.  893;  State  v.  Massey,  86  N.  C  65S,  41  Am.  Rep.  478; 
People  V.  Mancbego.  80  Cal.  306,  22  Pac.  223. 
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lish  case  a  burglar  was  indicted  under  a  statute  for  feloniously 
cutting  and  maiming  a  man  with  intent  to  maim  and  disable 
him.  The  jury  found  that  he  struck  a  watchman  with  a  crow- 
bar, and  inflicted  serious  injuries,  but  that  he  did  so  with  in- 
tent to  produce  a  temporary  disability  until  he  could  escape, 
and  not  a  permanent  disability.  It  was  held  that  he  could 
not  properly  be  convicted.*^® 

209.  Assault  with  a  Deadly  Weapon. 

In  many  states  the  statutes  expressly  ptmish  as  an  aggravated 
assault  an  assault  with  a  deadly  or  dangerous  weapon.*^^  A 
deadly  weapon  is  any  weapon  or  instrument  which  is  likely  to 
cause  death,  when  used  as  it  is  used  in  the  particular  case.**® 
A  weapon  capable  of  causing  death  is  not  necessarily  deadly.*^® 
When  a  weapon  is  clearly  of  such  a  character,  or  used  in 
such  a  way,  as  to  be  likely  to  cause  death,  the  court  will  take 
judicial  notice  that  it  is  a  deadly  weapon,  as  in  the  case  of  a 
loaded  pistol  or  gun,*®  an  axe,*^  a  hoe,®*  brass  knuckles,*®  a 
club,**  a  sledge  hammer,**  etc     When  the  weapon  is  not  clearly 

B«  Rex  T.  Boyce,  1  Mood.  C.  C.  29,  Beale's  Cas.  182.  But  see  Rex  y. 
Hunt,  1  Mood.  C.  C.  93,  Mikell'B  Cas.  162. 

An  indictment  under  the  statute,  6  Geo.  1.  c.  23,  for  a  felonious  as- 
sault with  intent  to  spoil,  cut,  and  deface  the  garments  of  the  person 
assaulted  is  not  supported  where  it  appears  the  intent  was  to  wound 
the  i^erson  assaulted.  Rex  y.  Williams,  1  Leach,  C.  C.  629,  Mikell's 
Cas.  211. 

B7  See  2  Am.  ft  Eng.  Enc.  Law  (2d  Ed.)  970  et  seq.,  where  the  cases 
are  collected. 

B8  Pittman  y.  State,  26  Fla.  648,  6  So.  437;  People  y.  Rodrigo,  69  Cal. 
601,  11  Pac.  481. 

59  Pittman  y.  State,  supra.    But  see  People  y.  Rodrigo,  supra. 

•oxj.  S.  y.  Williams,  2  Fed.  61;  Hamilton  y.  People,  113  111.  84,  66 
Am.  Rep.  396. 

«i  State  y.  Shields,  110  N.  C.  497,  14  S.  B.  779. 

•2  Hamilton  y.  People,  113  111.  34,  66  Am.  Rep.  396. 

««  Wilks  y.  State,  3  Tex.  App.  34. 

M  State  y.  Phillips,  104  N.  C.  786,  10  S.  E.  468. 
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of  such  a  character,  wheflier  or  not  it  was  deadly  under  the 
particular  circumstanceB  must  be  left  to  tht  jury  aa  a  question 
of  fact.  Thus,  it  has  been  held  to  be  for  the  jury  to  say  wheth- 
er the  statute  applied  to  an  assault  -with  a  stone,"  a  stick,"  a 
hoi-SKshoe,**  a  chain,*'  a  pistol  used  as  a  club,^"  a  pocket- 
knife,'"  a  glass  tumbler,^"  etc 

210,  Abili^  to  Oonumt  Intended  Crime. 

What  has  been  said  in  a  previous  section  as  to  the  necessity 
fi>r  present  ability  to  inflict  the  intended  injury  in  order  to  con- 
stitute an  assault,  and  the  sufficieucy  of  present  apparent  abil- 
ity, is  applicable  to  aggravated  assaults  as  well  as  to  common 
assaults." 

The  question  has  also  been  considered  in  treating  of  attempts. 
We  have  seen  that,  by  the  weight  of  authority,  a  man  may  be 
guilty  of  an  attempt  to  murder,  or  rob,  etc.,  if  there  is  an  ap- 
parent physical  ability  to  commit  the  intended  murdar  or  rob- 
bery, etc.,  but  that  it  is  otherwise  if,  as  a  matter  of  law,  the 
commission  of  the  act  as  intended  and  attempted  would  not 
constitute  a  crime.  Assaults  with  intent  to  murder,  to  rape, 
or  to  rob  are  attempts  to  commit  such  crimes,  and  therefore 
what  has  been  said  on  this  point  under  the  head  of  attempts  ap- 
plies to  such  assaults.''* 

211.  Lawfttl  Force— Justification. 

To  constitute  an  assault  and  battery,  the  force  threatened  or 
applied  must  be  unlawful.    Public  authority  is  a  complete  juatl- 

•»  Phllpot  V.  Com.,  86  Ky.  595,  6  8.  W.  466. 

•»  State  T.  Jarrott,  1  Ired.  (N.  C.)  78. 

•I  State  V,  Dloeen,  10  Minn.  40T. 

"5  People  T.  Cavanagh,  82  How.  Pr.  (N.  T.)  187. 

s>  Kouns  T,  State,  3  Tex.  App.  18. 

10  Prior  T.  State,  il  Oa.  156. 

"Billiard  v.  State,  17  Tex.  App.  210;  SylveBter  v.  State,  71  Ala.  17. 

Ti  Coney  T.  State,  2  Tex.  App.  62, 

tsAntfl,  S  20e. 

»Ante,  it  127-129. 
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fication,  provided  it  is  not  exceeded.  Thus,  an  officer  or  a  pri- 
vate individual  is  not  guilty  of  an  assault  and  battery  in  mak- 
ing a  lawful  arrest  in  a  lawful  manner,  or  in  detaining  a  per- 
son who  is  lawfully  in  his  custody,  or  in  suppressing  a  riot  or 
affray  or  preventing  a  felony J*^  He  is  guilty,  however,  if  an  ar- 
rest is  made,  or  a  person  detained,  without  lawful  authority,  or 
if  excessive  force  is  employed.''* 

The  same  is  true  of  domestic  authority.  A  parent,  teacher, 
or  master  is  not  guilty  of  assault  and  battery  in  moderately 
correcting  his  child,  pupil,  or  apprentice;''^  but  it  is  otherwise 
if  the  correction  is  inmioderate.'®  Except  in  the  case  of  master 
and  apprentice,  a  master  has  no  right  to  chastise  his  servant ^^ 

"Post.  §§  268-271;  Com.  t.  Preaby.  14  Gray  (80  Mass.)  65,  Mlkell's 
Caa.  244;  People  v.  Adler,  3  Park.  Cr.  R.  (N.  Y.)  249;  Patterson  v. 
State,  91  Ala.  58.  8  So.  756;  Splcer  v.  People,  11  111.  App.  294;  State 
▼.  Pugh,  101  N.  C.  737,  7  S.  B.  757,  9  Am.  St.  Rep.  44;  State  v.  Belk,  76 
N.  C.  10;  Mitchell  v.  State,  12  Ark.  50,  54  Am.  Dec.  253. 

T«Com.  V.  Ruggles,  6  Allen  (Mass.)  588;  State  v.  Parker,  75  N.  C. 
249,  22  Am.  Rep.  669;  State  v.  Belk,  76  N.  C.  10;  State  v.  Pugh,  101 
N.  C.  737,  7  S.  B.  757,  9  Am.  St.  Rep.  44. 

"Rexy.  Keller,  2  Show.  289;  Com.  v.  Seed,  5  Clark  (Pa.)  78,  Mlkell's 

Cag.  402;  Fletcher  v.  People,  52  111.  395;  Johnson  v.  State,  2  Humph. 

(Tenn.)  283,  36  Am.  Dec.  322;  State  t.  Pendergrass,  2  Dev.  lb  B.  (N. 

C)  865,  SI  Am.  Dec.  416;  State  v.  Jones,  95  N.  C.  588,  59  Am.  Rep.  282; 

State  ▼.  Alford,  68  N.  C.  322;  State  v.  Dickerson,  98  N.  C.  708,  8  S.  B. 

687;  fioyd  V.  State,  88  Ala.  169,  7  So.  268,  16  Am.  St.  Rep.  31;  Danen- 

hoffer  ▼.  sute,  69  Ind.  295,  35  Am.  Rep.  216;  Vanvactor  v.  State,  113 

Ind.  276, 15  N.  B.  341,  3  Am.  St  Rep.  645;  Com.  v.  Baird,  1  Ashm.  (Pa.) 

^67;  State  v.  Mizner,  45  Iowa,  248,  24  Am.  Rep.  769;  Snowden  v.  State, 

^  Tex.  App.  105,  41  Am.  Rep.  667;  Hutton  v.  State,  28  Tex.  App.  886, 

^^'  ^.  122.  59  Am.  Rep.  776;  Dean  v.  State,  89  Ala.  46,  8  So.  38;  Cooper 

^'  ^tate,  8  Baxt  (Tenn.)  324,  35  Am.  Rep.  704. 

^  Qkaster  cannot  delegate  authority  to  correct  his  apprentice.    Peo- 

y^^-  I^hillps,  1  Wheeler,  C.  C.  (N.  Y.)   155. 

J2     ^^Q  the  cases  above  cited.    And  see,  particularly,  Reg.  v.  Griffin, 

X)g  ^^^,  C.  C.  402;  Neal  v.  State,  54  Ga.  281;  State  v.  Pendergrass,  2 

27^'  ^  B.   (N.  C.)  365,  31  Am.  Dec.  416;  Morrow  v.  Wood,  35  Wis.  59, 

,.^^^.  Rep.  471;  Dowlen  v.  State,  14  Tex.  App.  61. 

/^Ooper  V.  State.  8  Baxt.   (Tenn.)  324,  35  Am,  Rep!  704;  Davis  v. 
^*    6  Tex.  App.  183. 
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A  husband  might  formerly  correct  his  wife  without  being 
guilty  of  assault  and  battery,*"  but,  as  a  rule,  this  is  no  longer 
the  caae.*^  He  may  still,  no  donbt,  use  necessary  force  to  re- 
strain her  from  committing  crimes  or  torts  for  which  he  might 
be  liable,  or  from  adulterous  intercourse,  etc.'' 

For  the  purpose  of  discipline,  the  superintendent  of  a  poor- 
house  or  reformatory  may,  if  necessary,  inflict  corporal  pun- 
ishment or  otherwise  employ  force,  upon  a  pauper  or  prisoner, 
unless  prevented  by  statute." 

And  in  like  manner,  at  common  law,  corporal  punishment 
may,  under  some  circumstances,  be  inflicted  upon  soldiers  or 
seamen  by  army  or  naval  officers,**  or  by  the  captain  of  a  vea- 
sel."  In  this  country,  flogging  in  the  army  and  navy  and  on 
merchant  vessels  is  expressly  prohibited  by  act  of  congress. 

212.  Self-Defenae, 

When  a  man  is  assaulted,  but  not  in  such  a  way  as  to  en- 
danger his  life  or  threaten  great  bodily  harm,  be  baa  a  right 

■01  Bl.  Comm.  444;  Br&dler  agaliut  HI&  Wife,  1  Keble,  GST,  Mlkell's 
Cao.  399;  SUte  v.  Black.  1  Wlnst.  (N.  C.)  266.  See,  also,  State  v. 
Rhodei,  Fbll.  (N.  C.)  *53,  SS  Am.  Dec.  7S. 

•I  Com.  T.  McAfee,  108  Mass.  458,  11  Am.  Rep.  383;  Owen  v.  State,  7 
Tex.  App.  S39:  Qorman  v.  State,  42  Tex.  221;  State  v.  Buckler.  2  Har. 
(Del.)  GE2:  FulKham  v.  State,  46  Ala.  143;  State  v.  Oliver.  70  N.  C. 
60,  Mlkell's  Caa.  399;    People  v.  Winters,  2  Park.  Cr  R.  (N.  T.)    10. 

*»  See  Bradle7  v.  SUte,  Walk.  (MIsb.)  166;  People  t.  Winters,  2  Park. 
Cr.  R.  (N.  T.)  10. 

"It  Is  a  sickly  eenelbltlty  which  holds  that  a  man  ma;  not  lay  hands 
on  his  wife,  even  rudely.  If  neceBsary,  to  prevent  tbe  commiBslon  of 
some  unlawful  or  criminal  purpoBo."  Armatrong,  J.,  In  Richards  v. 
Rlcliards,  1  Grant's  Gas.  (Pa.)  389,  MlkelVa  Gas.  400,  n. 

"See  SUte  v.  Neff,  58  Ind.  516;  State  v.  Hull.  34  Conn.  132. 

Generally,  a  Jailor  has  no  right  to  inflict  corporal  pnnlahment  upon 
&  prisoner,  though  he  has  the  right  to  use  all  neceseary  force  to  detain 
him  In  custody.    See  Prewitt  v.  SUte.  Gl  Ala.  33. 

84  See  Wilkes  v.  Dinsman.  T  How.  (U.  S.)  89. 

u  U.  S.  V.  Ruggles,  S  Mason.  192.  Fed.  CaB.  Na  16,205;  U.  B.  V.  Wlck- 
ham,  1  Wash.  C.  C.  S16,  Fed.  Cas.  No.  16,689. 
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to  defend  liimself,  and,  in  doing  to,  to  use  any  cccessarj  force 
iKoTi  of  taking  his  assailant's  life  or  inflicting  great  bodily 
harm;  and,  unless  the  force  employed  is  clearly  excesaive,  he 

19  not  guilty  of  assault  and  battery.^" 

As  will  be  shown  in  a  siibseijuent  section,  if  he  is  aaaaulted 
in  such  a  way  as  to  put  hira  in  danger  of  death  or  great  bodily 
knn,  be  may  take  his  assailant's  life,  if  necessary  in  order  to 
BRve  himself.*^  The  danger  need  not  be  real.  A  reasonably  ap- 
ptircnt  danger  is  sufficient.**  There  must,  however,  be  at  least 
a  reasonable  apprehension  of  danger,*' 

The  force  employed  in  repelling  an  assault  must  not  be  clear- 
iv  out  of  all  proportion  to  the  assault.  One  who  repels  a  simple 
SMaiilt  by  fore©  that  is  clearly  escessive,  and  out  of  all  propor- 
tion to  tie  assault,  is  himself  guilty  of  assault  and  battery."* 

As  ivas  explained  in  a  previous  section,  mere  threatening  ot 

"Slaw  T.  Sherman,  16  R.  I.  631,  18  Atl.  1040;  Evera  v.  People,  8 

Hun,  716,  63  N.  T.  62E;  Simpson  v.  State,  59  Ala.  1,  31  Am.  Rep.  1, 
Mikell's  CaB.  345;  Agee  v.  Slate.  64  Ind.  340;  Leonard  v.  State,  27  Tex. 
App.  186. 11  S.  W.  112:  Stale  v.  McNamara,  100  Mo.  100,  13  S.  W.  938. 
See.  also,  Slate  v.  Blodsett,  BO  VI.  142;  State  v.  Burwell,  63  N.  C.  661. 

For  a  man  to  spit  In  anotber'a  tace  doea  Dot  JuBlIfy  the  use  by  the 
other  of  a  danEerous  weapon.  Com.  t.  McKle,  1  Gray  (Mass.)  SI,  61 
Am.  Dec.  410. 

One  unlawtull;  aeasulted  may,  In  defease,  repel  lorce  by  force,  the 
degree  ot  which  depends  od  the  character  of  ibe  assault.  Slate  T.  Qoer- 
lug,  106  Iowa.  636,  77  N.  W.  327. 

"  Post.  {  275  et  seq. 

»Po$t,  I  279:  Campbell  t.  People.  18  111.  17,  61  Am.  Dec.  49;  Bvera 
T.  People.  3  Hun,  716,  63  N.  T.  62S:  SUte  T.  Naah,  88  N.  C.  618;  Chrla- 
tiaa  T.  Slate,  9S  Ala.  89,  11  So.  338;  People  t.  Lenoon,  71  Mich.  29S, 
3*  K,  W.  871.  13  Am.  31-  Rep.  259;  People  v  Andprson,  44  Cal.  65. 

"PoBl,  5  279;  Lawlor  7.  People,  74  111.  228;  State  v.  Nash,  88  N.  C. 

CIS. 
*  Floyd  T.  Stale.  36  Ga.  91,  91  Am.  Dec.  760,  Mikell's  Caa.  412;  State 

^■Qtiln,3  Brev.  |S.  C.)  515:  Com.  v.  Ford.  5  Gray  (Mass.!  4^5;  Gal- 

l^slier  r  Slate   3  Minn.  270;   People  V.  Douglaea,  87  Cal.  2S1,  25  Pac. 

«T. 
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abusive  language  doea  not  amount  to  an  assault,*'  and  it  will 
not  justify  or  excuse  an  assault  and  batter;  in  Tetum.** 

One  wbo  is  assaulted  by  another,  without  fault  on  his  part, 
is  not  bound  to  retreat  before  resorting  to  measures  of  self-de- 
fense short  of  taking  life  or  inflicting  great  bodily  harm."  Nor 
is  he  obliged  t«  wait  until  he  is  struck.  He  may  prevent  a  bat- 
tery by  striking  first.** 

One  who  is  himself  the  aggressor,  or  who  intenti(mally  pro- 
vokes an  assault,  as  by  the  u^e  of  abusive  language,  cannot  es- 
cape criminal  responsibility  for  blows  given  him  in  the  course 
of  the  difficulty  on  the  ground  that  they  i^ere  in  self-defense." 

213.  Resisting  Unlawful  Arrert. 

An  unlawful  arrest  is  an  assault  and  battery,  and  may  be 
resisted  by  any  necessary  force  short  of  taking  life  or  inflicting 
great  bodily  harm.  If  such  force  only  as  is  apparently  neces- 
sary is  employed,  the  person  resisting  is  not  guilty  of  assault 
and  battery."  It  is  otherwise  if  the  force  used  is  clearly  exces- 
sive.'^ 

•1  Anto,  t  IBS. 

•I  State  T.  Martin,  80  Wla.  SIS,  11  Am.  Sep.  GGT;  Reiser  t.  atat^  71 
Ala.  4S1,  18  Am.  Rep.  312;  State  v.  Herrlngton,  21  Ark.  1S5;  Nath  t. 
State,  2  Tex.  App.  362;  Croeby  v-  People,  137  111.  32G,  27  N.  E.  4S;  Steffr 
T.  People,  180  III.  9S,  22  N.  B.  861;  Rauok  v.  State,  110  Ind.  384.  11  N. 
B.  460;  People  v.  Wright.  45  CaJ.  260;  SUte  t.  Rider,  SO  Mo.  64, 1  S.  W. 
826. 

It  is  otherwise  b;  statute  Id  some  states.  Bee  Brown  v.  State,  74 
Ala.  42;  Spigner  t.  St^te,  103  Ala.  30,  IB  So.  S92;  Mltcbell  v.  State.  41 
Oa.  627;  Wood  t.  State,  64  Miss.  761,  2  So.  247. 

M  SUte  T.  Sberman.  16  R.  I.  631.  18  Atl.  1040,  Beale's  Cas.  341;  Gal- 
lagher 7.  State,  8  Mian.  270;  post,  {  231. 

It  State  V.  McDonald.  67  Mo.  13;  Gallagher  v.  State,  3  Minn.  270. 

M  Brown  v.  State,  74  Ala.  42;  State  v.  Shields,  110  N.  C.  497.  14  S.  B. 
779;  People  v.  Miller,  49  Mich.  23,  12  N.  W.  895;  State  v.  Maguire,  69 
Mo.  197;  SUte  t.  Bryeon,  2  Wlnst.  (N.  C.)  86;  post,  B  281. 

MAIford  T.  State,  8  Tex.  App.  646;  People  t.  Denhj,  108  Cat.  64,  40 
Pac.  1061;  SUte  t.  Belk,  76  N.  C.  10;  SUte  t.  Hooker,  17  Tt.  668;  post, 
g  277. 

*T  Oalvln  V.  State.  6  Cold.  (Tenn.)  288.  And  aee  Com.  t.  Coole7>  ' 
Gray  (Mass.)  350. 
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314.  Defense  of  Property. 

WLile  a  person  cannot  take  another'a  life  or  inflict  great 
Milj  harm  in  defense  of  his  property,  except  when  it  ie  nece&- 
sarj  to  prevent  a  felony  attempted  by  violence  or  surprise,** 
oe  may  use  any  force  sliort  of  this  that  may  reasonably  Beem 
(o  be  necessary  in  defense  of  hia  property,  real  or  personal." 
ii  tumecesaary  force  is  used,  it  is  an  assault  and  battery.**" 

By  the  weight  of  authority,  if  a  person  is  in  peaceable  posaes- 
^oa  of  another's  property,  thougli  his  possession  may  be  wrong- 
™i  the  owner  cannot  resort  to  violence  in  order  to  regain  poa- 
*«ion,  but  he  must  resort  to  the  machinery  of  the  law,  A  man, 
""ever,  may  use  necessary  force  to  regain  momeniarily  inter- 
PtB^  possession  of  his  property,  as  where  another  wrongfully 
^  it  in  his  presence,  and  refuses  to  give  it  back."*^ 
"^  pexson  may  lawfully  eject  another  from  his  premises,  after 
/^tteating  him  to  leave,  if  he  baa  no  right  to  remain,  and  he 
.  ^   "Us©  Buch  force  in  doing  so  as  may  be  reasonably  necessary 


But  be  is 


*^l»t  being  guilty  of  au  assault  and  battery.'"- 
■^   if  he  uses  unnecessary  force,"* 

,.  :^*^*W-  5  28S. 

»  ,-^*^«»-DDle  V.  Dann,  63  Mich.  «0.  19  N.  W.  166.  61  Am.  Rep.  IBl;  Com. 
C^  ^^ahue,  US  Mass.  529,  20  N.  B.  171.  12  Am.  St.  Rep.  6B1,  Beale'a 
Am, 


ADsti, 


An*. 


^B3;  Roach  v.  People.  77  III.  26;  People  T.  Flanagan,  GO  Cal.  2,  44 
ep  52;  Fllklna  v.  People.  C9  N.  Y,  101.  26  Am.  Rep.  143;  State  v. 
.  123  N.  C-  749.  31  S.  E.  731. 
~^riW8  Case,  2  Lewin,  C.  C.  214,  Beale's  Cas.  347:  State  v.  Morgan, 
^^  -  (25  N.  C.)  186,  Mikeirs  Cas,  447;  Montgomery  v.  Com.,  98  Va. 
e  S.  E.  371;  Com,  v.  Goodwin,  3  Cuah.   (Maaa.)  154;   State  v.  Ken, 
20  Iowa,  569;  Com.  v.  DooBhue.  14S  Mass.  629,  20  N.  E.  171.  IS 
^t.  Rep.  691.  Beale'a  Cas.  353. 
59-j^~*    ^om.  Y.  Donahue,  148  Maas.  629,  20  N,  B.  171,  12  Am.  St.  Rep. 
'      ^eale's  Cas.  353.    And  see  Rex  v.  Milton,  Mood.  A  M.  107;  State 
)lej.  121  Mo.  531,  26  S.  W,  568;  Com.  v.  Lynn,  123  Masa,  218:  Com. 
fltt^  -^naard,  8  Pick.  (Maas.)  133;  State  v.  Elliot,  11  N.  H.  640;  Andoi^ 

,j^      "*■,  State,  6  Baxi.  (Tenn.)  608,  MlKell's  Caa.  449, 
j»_^*  Com.  V.  Clark.  2  Mete,   (Mass.)  23;  Long  v.  People,  102  III.  SSI; 

^**>le  V.  FOSB.  80  Mich.  659,  46  N.  W.  480,  20  Am,  3t.  Hep.  632. 
1^    '^^TliuB,  It  la  an  assault  and  battery  to  kick  a  person  in  ejecting 
^^    from  a  house.     Wlld'a  Case,  2  Lewin,  C.  C,  214,  Beale's  Caa.  347. 
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Employes  oif  railroad  companies  and  other  earners  are  not 
guilty  of  assault  and  battery  in  ejecting  trespassers,  or  persons 
violating  reasonable  regulations,  from  the  cars  or  stations,  if  no 
unnecessary  force  is  used.^®*  The  same  is  true  of  innkeepers,^^* 
and  of  a  sexton  ejecting  a  person  from  church.^®*  If  a  person 
has  entered  by  force,  or  resorts  to  force  after  entering,  no  re- 
quest to  leave  is  necessary  before  ejecting  him,  but  it  is  other- 
wise if  the  entry  was  peaceable.*®^ 

An  assault  with  intent  to  kill  is  not  justifiable  in  defense  of 
property  merely.  The  law  in  this  respect  must  be  the  same  as 
in  homicide.*®* 

216.  Defense  of  Others. 

It  is  well  settled  that  a  parent  has  the  right  to  use  necessary 
force  in  defense  of  his  child,  and  vice  versa.^^^  The  same  is 
true  of  husband  and  wife,**®  brothers  and  sisters,***  and  master 
and  servant**^    The  circumstances,  however,  must  be  such  that 


I 


See,  also.  Long  v.  People,  102  111.  881;  Com.  v.  Dougherty,  107 
250;  Montgomery  v.  Com.,  98  Va.  840,  86  S.  E.  371. 

104  Com.  V.  Power,  7  Mete.  (Mass.)  596,  41  Am.  Dec.  465;  State  v. 
Overton,  24  N.  J.  Law,  485,  61  Am.  Dec.  671;  People  v.  JiUson,  8  Park. 
Cr.  R.  (N.  T.)  234;  State  v.  Goold,  58  Me.  279. 

lOB  State  V.  Steele,  106  N.  C.  766,  11  S.  E.  478,  19  Am.  St  Rep.  578. 

loecom.  V.  Dougherty,  107  Mass.  247. 

lOT  state  V.  Burke,  82  N.  C.  551;  State  v.  Woodward,  50  N.  H.  527. 

108  state  V.  Oilman,  69  Me.  163,  81  Am.  Rep.  257;  State  v.  Morgan, 
8  Ired.  (25  N.  C.)  186,  Mikeire  Gas.  447;  Reg.  v.  Sullivan,  Car.  A  IL 
209.    See  post,  9  286. 

lOft  Campbell  v.  Com.,  88  Ky.  402,  11  S.  W.  290,  21  Am.  St  Rep.  848; 
Patten  v.  People,  18  Mich.  314,  100  Am.  Dec.  173,  Mikell's  Cas.  438; 
Crowder  v.  State,  8  Lea  (Tenn.)  669;  Com.  v.  Malone,  114  Mass.  296; 

post  §  288. 

A  father  may  defend  his  daughter  against  an  assault  by  her  husband. 
Campbell  v.  Com.,  supra. 

110  Biggs  V.  State,  29  Ga.  723,  76  Am.  Dec.  630. 

111  State  V.  Melton,  102  Mo.  683,  15  S.  W.  189. 

112  Pond  V.  People,  8  Mich.  150;  Orton  v.  State,  4  O.  Greene  (Iowa> 

140. 
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die  per8(»i  defended  would  have  a  right  to  use  the  force  in 
<^  defense.     For  example^  he  must  not  be  the  aggressor.^  ^* 
^e  ri^t  to  defend  others  is  further  considered  in  treating  of 

homicide."* 

^t'  Kffect  of  Consent  in  QeneraL 

^  act  does  not  constitute  ah  assault^  or  an  assault  and  bat- 
^}  if  the  person  on  or  against  whom  it  is  committed  freely 
9)ii8entB  to  the  act,  provided  he  or  she  is  capable  of  consenting, 
and  the  act  is  one  to  which  consent  may  be  given,  and  the  con- 
sent is  not  obtained  by  fraud.**'  Thus,  it  has  been  held  that 
a  person  who  whips  another  with  a  switch,  at  his  request  or  with 
his  consent,  is  not  guilty  of  an  assault  and  battery.**^  The  same 
is  true  of  injuries  received  in  friendly  boxing  matches,  foot  ball, 
and  other  lawful  games  and  sports.**^  An  attempt  to  procure 
an  abortion  by  the  use  of  instruments  or  drugs  is  not  an  assault 
upon  the  woman,  if  she  consents.**^ 

217.  Fighting  and  Breaches  of  the  Peace. 

By  the  decided  weight  of  authority,  a  person  cannot  consent 
to  a  breach  of  the  peace  or  to  a  beating  which  may  result  in 

Instate  V.  Melton,  102  Mo.  688,  15  S.  W.  139;  Crowder  v.  State,  8 
Lea  (Tenn.)  669. 

ii«  Post,  9  288.  Strangers  may  interfere  to  prevent  an  assault  or  an 
imlawful  arrest  or  detention.    Reg.  v.  Tooley,  2  Ld.  Raym.  1296. 

"•Reg.  V.  WoUaston,  12  Cox,  C.  C.  180;  Reg.  v.  Clarence,  16  Cox, 
C.  C.  511,  22  Q.  B.  Div.  28,  Beale's  Cas.  438;  Reg.  v.  Coney,  8  Q.  B.  Div. 
fl34,  MikeU's  Cas.  70;  State  v.  Beck,  1  Hill  (S.  C.)  863,  26  Am.  Dec.  190, 
Mlkeirs  Cas.  68;  Champer  v.  State,  14  Ohio  St.  487,  Mikell's  Cas.  69; 
Duncan  v.  Com.,  6  Dana  (Ky.)  295. 

lie  State  v.  Beck,  1  Hill  (S.  C.)  368,  26  Am.  Dec.  190,  Mikell's  Cas. 

68. 

iiTFoet  C.  L.  260;  Reg.  v.  Bradehaw,  14  Cox,  C.  C.  83,  Beale's  Cas. 
146;  State  v.  Bumham,  56  Vt  445,  48  Am.  Rep.  801;  CpUL  v.  CoUberg, 
119  Bfass.  360,  20  Am.  Rep.  828,  Beale's  Cas.  148. 

us  State  V.  Cooper,  22  N.  J.  Law,  52,  51  Aul  Dec  248. 
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lerious  injury.  And  it  has  been  held,  therefore,  both  m  Eng- 
land and  in  this  country,  that  if  persons  engage  in  a  fight  by 
agreement,  whether  a  prize  fight  or  not^  their  consent  does  ^ot 
prevent  each  from  being  guilty  of  an  assault  and  battery  upon 
the  other."^ 

"The  principle  as  to  consent,"  said  Stephen,  J.,  in  an  Eng^ 
lish  case,  "seems  to  be  this :  When  one  person  is  indicted  for 
inflicting  personal  injury  upon  another,  the  consent  of  the  per- 
son who  sustains  the  injury  is  no  defense  to  the  person  who 
inflicts  the  injury,  if  the  injury  is  of  such  a  nature,  or  is  in- 
flicted under  such  circumstances,  that  its  infliction  is  injurious 
to  the  public,  as  well  as  to  the  person  injured.  The  injuries 
given  and  received  in  prize  fights  are  injurious  to  the  public, 
both  because  it  is  against  the  public  interest  that  the  lives  and 
health  of  the  combatants  sAuld  be  endangered  by  blows,  and 
because  prize  fights  are  disorderly  exhibitions,  mischievous  on 
many  grounds.  Therefore,  the  consent  of  the  parties  to  the 
blows  which  they  mutually  receive  does  not  prevent  those  blows 
from  being  assaults."*^ 

While  this  view  is  now  well  established,  it  does  not  seem 
sound,  and  there  is  at  least  one  decision  to  the  contrary.*** 
The  proper  view  would  seem  to  be  that  the  parties  in  such  a 
case  are  not  guilty  of  assault  and  battery,  but  merely  of  a 
breach  of  the  peace,  if  of  any  offense,  and  the  indictment  should 
be  for  the  breach  of  the  peace.*  ^* 

119  Reg.  V.  Coney,  8  Q.  B.  Div.  534,  15  Coz,  C.  C.  46,  Mikell's  Cas.  70; 
Reg.  Y.  Lewis,  1  Car.  &  K.  419;  Com.  y.  Collberg,  119  Mass.  850,  20  Am. 
Rep.  828,  Beale's  Cas.  148;  Adams  v.  Waggoner,  83  Ind.  581,  5  Am.  Rep. 
280;  Wllley  v.  Carpenter,  64  Vt.  212,  23  Atl.  680;  State  v.  Newland,  27 
Kan.  764;  King  v.  State,  4  Tex.  App.  54,  30  Am.  Rep.  160. 

ISO  Reg.  Y.  Coney,  8  Q.  B.  Div.  584,  15  Cox,  C.  C.  46,  MikeU's  Cas.  70. 

i»  Champer  y.  State,  14  Ohio  St.  487,  Mikell's  Cas.  69.  And  see  the 
dictum  in  State  y.  Beck,  1  Hill  (S.  C.)  863,  26  Am.  Dec.  190,  Mikell's 
Cas.  68. 

122  See  Rex  y.  Billingham,  2  Car.  ft  P.  234;  State  y.  Bumham,  56  Vt 
445,  48  Am.  Rep.  801;  Champer  y.  State,  supra. 
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218.  Submission  throuj^  Fear. 

Consent  must  be  distinguished  from  mere  submission.  Sub- 
mission to  an  act  through  fear  is  not  consent  Thus,  even  if  it 
is  not  an  assault  to  attempt  to  have  connection  with  a  child 
of  tender  years  with  her  consent,  it  is  otherwise  if  she  submits 
under  the  influence  of  fear,  or  because  shd  feels  herself  in  the 
power  of  the  man.^^ 

219.  Persons  Incapable  of  Consenting. 

In  England  it  has  been  held  that  an  attempt  to  have  connec- 
tion with  a  girl  of  tender  years  with  her  consent  is  not  an  as- 
sault, even  though  she  may  be  too  young  to  understand  the  na- 
ture of  the  act,  and  though  her  consent  would  be  no  defense  on 
an  indictment  for  rape.*^* 

In  this  country,  however,  the  decisions  are  to  the  contrary. 
A  child  under  ten  years  of  age,  or  in  some  states  under  the  age 
of  twelve,  or  even  more,  is  not  capable  of  consenting  to  sexual 
intercourse,  and  consent  is  no  defense  on  a  charge  of  assault 
with  intent  to  rape.*^^  It  has  even  been  held  that,  where  a  stat- 
ute punishes  as  rape  carnal  knowledge  of  a  female  under  the  age 

i«  Reg.  V.  Woodhurst,  12  Cox,  C.  C.  448;  Reg.  v.  Day,  9  Car.  it  P.  72S. 

is«Reg.  Y.  Read,  2  Car.  &  K.  957;  1  Den.  C.  C.  877  (where  the  chUd 
was  under  nine);  Reg.  v.  Woodhurst,  12  Cox,  C.  C.  443;  Reg.  v.  Day, 
9  Car.  ft  P.  722;  Reg.  v.  Martin,  9  Car.  ft  P.  218;  Reg.  v.  Johnson, 
Leigh  ft  C.  632,  10  Cox,  C  C.  114. 

12S  People  Y.  McDonald,  9  Mich.  160;  Com.  y.  Nickerson,  5  Allen 
(Mass.)  518,  Mlkeirs  Cas.  75;  People  v.  Stewart,  85  Cal.  174,  24  Pac. 
722;  State  v.  Miller,  42  La.  Ann.  1186,  8  So.  309,  21  Am.  St.  Rep.  418; 
Lawrence  v.  Com.,  80  Gr&t.  (Va.)  845;  People  v.  Stewart,  85  Cal.  174, 
24  Pac.  722;  Com.  v.  Roosnell,  143  Mass.  32,  8  N.  E.  747;  Singer  v.  Peo- 
ple, 13  Hun  (N.  T.)  418. 

In  Com.  y.  Nickerson,  6  Allen  (Mass.)  518,  Mikell's  Cas.  75,  it  was 
held  that  a  child  of  nine  years  was  not  competent  to  consent  to  a 
forcible  transfer  of  him  to  a  stranger  from  the  custody  of  his  father, 
and  that  such  consent  was  no  defense  on  a  prosecution  for  assault  and 
battery  upon  him  in  making  the  transfer. 
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of  aixteen  or  eighteen  with  her  consent,  consent  is  no  defense  to 
a  charge  of  assault  with  intent  to  rape.***  To  attempt  to  have 
intercourse  with  a  woman  who  is  asleep,  or  who  is  insensible 
through  drunkenness  or  drugs,  is  an  aseaalt.^'* 

220.  Consent  Indnced  1^  Fraud. ' 

Whether  consent  to  an  act  of  force  will  prevent  it  ?roin  being 
an  assault  and  battery,  when  the  consent  Is  induced  bj  fraud, 
is  not  clear,  and  the  decisions  are  conflicting.  It  is  no  doubt 
safe  to  sa;  that  if  a  man  or  woman  consents  to  an  act,  tmder- 
gtanding  its  nature,  the  consent  will  prevent  the  act  from  being 
an  assault  and  battery,  notwithstanding  it  is  induced  hy 
fraud.'  ^  But  where  a  person  is  induced  to  consent  to  an  act  of 
a  particular  nature,  and  the  act  done  is  of  a  different  nature,  the 
consent  is  no  defense.'" 

Thus,  where  a  young  woman,  though  of  an  age  to  be  compe- 
tent to  consent  to  sexual  intercourse,  submitted  to  intercourse 
with  a  physician  by  whom  she  was  being  treated,  but  was  ignor- 
ant of  the  nature  of  the  act,  believing  in  good  faith,  as  he  rep- 
resented, that  he  was  treating  her  professionally,  it  was  held 
that  he  was  guilty  of  an  assault  Wilde,  J.,  said  that  what 
the  girl  consented  to  "was  something  wholly  different  from 
that  which  was  done,  and  therefore,  that  which  was  done  was 
done  without  her  consent'"** 

iMSUte  V.  Rolllna,  8  N.  H.  GEO;  Hadd«n  v.  People,  !6  N.  T.  S7S: 
Hurphr  T.  State,  ISO  Ind.  HE,  22  N.  B.  106;  People  t.  Ooolett^  82  Mlcb. 
86.  <5  N.  W.  1124. 

i)T  Res.  T.  Camplln,  1  Den.  C.  C.  89,  1  Cox,  C.  C.  220.  See  post,  i 
S9G. 

it>  Reg.  T.  Clarence,  16  Cox,  C  C.  611,  SS  Q.  B.  Dlv.  28,  Beale'a  Caa. 
438. 

iM  ReK.  T.  Caae,  4  Coz,  C.  C.  2S0,  Beale'B  Cas.  4SG.  And  see  Rfcble 
v.  State,  G8  Ind.  SEE,  where  tbe  sexual  act  vaa  performed  in  ao  brutal 
a  manner  as  to  amount  to  an  aaaaolt  and  battery,  thouih  tbe  woman 
consented. 

iM  Reg.  T.  Cas^  4  Coz,  C.  C.  220,  Beale'a  Caa.  4SS. 
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If  a  person  by  fraud  induces  another  to  take  a  poisonons  or 
otherwise  deleterious  drug,  in  ignorance  of  its  nature,  and  in- 
jury results,  the  consent  does  not  bar  an  indictment  for  assault 
and  battery .^'^ 

There  has  been  a  dilBFerence  of  opinion  as  to  whether  a  man 
who  has  intercourse  with  a  woman  with  her  consent,  and  com- 
municates a  venereal  disease,  is  guilty  of  an  assault  because  of 
her  ignorance  of  the  fact  that  he  is  diseased.  ^'^ 

By  the  weight  of  authority,  a  man  who  has  intercourse  with 
a  woman  with  her  consent  by  fraudulently  personating  her  hus- 
band is  not  guilty  of  rape,***  and,  where  this  is  the  case,  one 
who  attempts  to  do  so  is  not  guilty  of  an  assault  with  intent  to 
rape."* 

II.  Mayhem. 

221.  Definition.— mayhem  at  common  law  is  '^the  violently 
depriving  another  of  the  use  of  such  of  his  members  as  may 
render  him  the  less  able,  in  fighting,  either  to  defend  himself 
or  to  annoy  his  adversary. '  '^*>  The  offense  has  been  extended 
t?  statute  so  as  to  include  other  injuries. 

So,  in  Rex  y.  Rosinskl,  1  Mood.  C.  C.  19,  Mikell's  Cas.  74,  and  Bar- 

^U  ▼.  State,  106  Wia.  342,  82  N.  W.  142,  It  was  held  that,  for  a  physi- 

.   c^  to  make  a  female  patient  strip  naked,  by  pretending  that  he  could 

flot  otherwise  judge  of  her  illness,  and  taking  ofC  her  clothes  him- 

*"'  i^aa  an  assault 

.  /°  ^ex  Y.  Nichol,  Russ.  &  R.  130,  a  schoolmaster  who  took  Indecent 
^    '^es  with  a  female 'scholar,  without  her  consent,  though  she  did 
p  .  ''^ist,  was  held  guilty  of  an  assault    See,  also,  Reg.  y.  Lock,  L. 


^C 


•  C.  10. 


i^^^-  Monroe,  121  N.  C.  677,  28  S.  B.  647. 


^^Tn.  y.  Stratton,  114  Mass.  803, 19  Am.  Rep.  350,  Beale's  Cas.  451; 


l^^    -^^at  it  was  an  assault  was  held  in  Reg.  y.  Bennett,  4  Fost.  ft  F. 

Coi).  *    ^-^d  in  Reg.  y.  Sinclair,  13  Cox,  C.  C.  28.    But  in  a  later  case  the 

Of  tK^^^  "^^^  held.  In  the  case  of  husband  and  wife,  by  nine  Judges  out 

(^    ^*^«en.    Reg.  y.  Clarence,  16  Cox,  C.  C.  511,  22  Q.  B.  Biv.  23,  Beale's 

■^^5,  MikeU's  Cas.  514. 

<i8t.  9  297. 

yatt  y.  State,  2  Swan  (Tenn.)  394;  State  y.  Brooks,  76  N.  C.  1. 

Bl.  Comm.  205.    "Such  hurt  of  any  part  of  a  man's  body,  where- 


in* 

^^^ 
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222.  Nature  of  the  Offeiue. 

Ae  this  definition  ehowB,  whether  or  not  an  injury  was  may- 
hem at  common  law  did  not  depend  so  much  upon  whether  the 
injury  was  a  serious  one  or  not,  as  upon  the  character  of  the 
member  injured.  Cutting  off  or  disabling  or  weakening  a 
man's  hand,  or  finger,  or  foot,  or  striking  out  his  eye  or  a  fore 
tooth,  were  mayhems  at  common  law,  but  it  was  not  mayhem 
to  cut  off  his  ear  or  nose,  as  this  did  not  weaken,  hut  merely 
disfigured  him.'"  Castration  is  mayhem  at  common  law.'" 
In  most  states  this  offense  has  been  extended  by  statute  to  in- 
clude injuries  merely  disfiguring  a  person.'**  Consent  of  the 
person  maimed  is  no  defense.  If  a  man  procures  another  to  cut 
off  his  hand,  both  are  guilty.'" 

223.  Intenl^Malice. 

Both  at  common  law  and  under  the  statutes,  the  injury  must 
be  done  willfully  and  maliciously  ;"'^  but  it  is  not  necessary 
that  it  shall  be  premeditated.  It  may  be  inflicted  in  a  sudden 
affray.'*'    To  injure  another,  however,  in  necessary  self-defense 

hj  lie  Is  rendered  less  able,  la  flgbtlnK.  to  defend  blmBelf,  or  to  tar 
nor  bis  adveraarr."    1  Hawk.  P.  C.  c.  16,  S  1.  Beale's  Cu.  419. 

i*<4  Bl.  Comm.  SOS;  1  East,  P.  C.  393;  Reg.  t.  Hagan.  8  Car.  *  P. 
167;  Com.  t.  Newell,  7  Mass.  U6;  State  y.  Jobnson,  58  Obio  St.  417,  61 
N.  B.  40. 

1"  4  Bl.  Comm.  206;  People  ▼.  Schoedde,  1S6  Cal.  878,  68  Pac  869. 

iiaSee  State  t.  Qlrkin,  1  Ired.  (N.  C.)  121;- Foster  v.  People,  60  N. 
T.  698,  Mikell's  Cas.  629;  Godfrey  t.  People,  63  N.  T.  207;  State  t. 
Skfdmore.  87  N.  C.  509;  State  y.  Jones,  70  Iowa,  S06.  30  N.  V.  760. 

To  put  out  an  eye  by  tbrowlng  acid  is  mafhem.  State  t.  Holmes, 
4  Pen.  (Del.)  196,  EE  Atl.  348.  The  private  parts  of  females  are  pro- 
tected. Kltcbeua  t.  SUte,  80  Oa.  810.  7  S.  B.  209;  Moore  t.  State,  4 
Cband.   (Wis.)  168,  S  Pin.  873. 

Its  Wrigbt's  Caee,  Co.  Lltt.  127a,  Beale's  Cas.  14E. 

110  State  T.  GIrkla.  1  Ired.  (N.  C.>  121;  Molette  v.  State.  49  Ala. 
18;  Werley  v.  State,  11  Humpb.  (Tenn.)  172;  TerreU  t.  SUte,  86  Tenn. 
623,  8  S.  W.  212. 

i«i  State  y.  Simmons,  8  Ala.  497;  State  t.  Qlrkin.  1  Ired.  (N.  C.)  ISl; 
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igainat  an  attempt  to  kill  or  do  great  bodily  hann,  is  not  maj- 

Some  of  the  statutea  expressly  require  an  intent  to  inflict 
die  particular  injury,**'  and  some  require  lying  in  wait,  or 
some  other  act  showing  premeditation  and  deliberation."* 

III.  False  Impbisonmest. 

224,  DeOnitioti. — False  impriaonment  is  the  unlawful  deten- 
"vm  of  a  person.  Like  an  assault,  which  it  generally  includes, 
it  is  ptmijhable  as  a  misdemeanor  at  common  law.***  In  most 
lUies  it  is  expressly  punished  by  statute. 

%2S.  The  Detention. 

Both  at  common  law,  and  generally  under  the  statutes,  every 
confinement  of  a  person  is  an  imprisonment,  whether,  as  was 
said  by  Blackalonej  it  te  in  the  common  prison,  or  in  a  private 
lonse,  or  in  the  stocks,  or  by  forcibly  detaining  one  in  the  pub- 
lic Btrecla."' 

SltUT.  JoDU,  70  Iowa,  G0&,  30  N.  W.  750;  State  t.  Bloedow,  4E  Wla.- 
!J9;  Terrall  v.  State,  se  Tenn.  623,  8  S.  W.  212;  People  v.  Wrlgbt,  S3 
Cal.  iU.  29  Peic.  240. 

>"3i&te  V.  Danfortb,  3  Conn.  112. 

luSee  State  v.  Evans,  1  Hajn.  (N.  C.)  225;  State  v.  Simmons,  8 
A1H97;  Mollette  v.  State.  49  Ala.  IS;  Carpenter  v.  People,  81  Colo.  284, 
7!  Pac.  1072;  Slattery  t.  State,  41  Tejc.  619;  Davis  v.  State,  23  Tex. 
ipp,  45,  2  S.  W.  630. 

The  Intent  Is  to  be  presumed  from  the  act  of  maiming  unless  the 
conlrary  appeara.  State  v-  Hair.  37  Minn.  351,  34  N.  W.  893;  U.  S.  v. 
annther,  S  Dak.  234,  38  N.  W.  79;  People  v.  Wright,  93  Cal.  E64,  29 
Pic.  240. 

'**8ee  Godfrey  v.  People,  63  N.  Y.  207;  Statft  v.  Holmes,  4  Pen. 
(Del.)  196.  55  Atl.  343. 

n>S  Bl.  Comm  127;  4  Bl.  Comm.  218;  1  East.  P.  C,  c.  IX.  pp.  428, 
1».  Ulbell'e  Cas.  534;  Com.  v.  Blodgett.  IS  Mete.  (Mass.)  56;  Camp- 
leil  T.  State.  48  Ga.  353. 

i"3  Bl.  Comm.  127;  2  Inst.  689:  State  v.  Lunatord.  81  N,  C.  628; 
Pwple  V.  Wheeler,  73  Cal.  252,  14  Pac.  796. 
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Usually  a  false  impriBonment  incllides  an  assault  or  assault 
and  battery,  but  this  is  not  necessarily  the  case.  There  may  bo 
an  imprisonment  by  words  alone,  as  where  an  officer  tells  a  per- 
son that  he  is  under  arrest,  and  the  person  submits;**'  bnt 
words  alone  are  not  sufficient  to  constitute  an  assault  and  bat- 
tery, or  even  an  assault.*** 

To  constitute  a  false  imprisonment,  the  means  of  detention 
are  not  material.  There  need  be  no  actual  force,  nor  even  a 
touching  of  the  person.  As  stated  above,  if  an  officer  tells  a  pei^ 
son  that  he  arrests  him,  and  the  person  submits,  there  is  a  deten- 
tion, and,  if  the  arrest  is  unlawful,  a  false  imprisonment.*** 
When  there  is  no  actual  force^  the  party  must  reasonably  appre- 
hend force  in  case  he  does  not  submit.**"  And  he  must  sub- 
mit*'* It  is  also  necessary  that  the  officer  or  other  person  shall 
intend  a  detention  or  restraint,  and  that  the  other  party  shall  so 
understand.*'^  There  can  be  no  imprisonment  unless  it  is 
against  the  will  of  the  party  imprisoned.*" 

The  place  of  imprisonment  is  not  material.  As  was  stated 
above,  it  may  be  in  a  prison,  or  in  a  private  house.  Or  it  may 
be.  by  merely  detaining  a  person  against  his  will  in  the  street, 
or  in  ft  field,  or  in  any  other  place  whatever.*"* 

i«T  Pike  V.  Hanson,  »  N.  H.  *93;  Grainger  v.  Hill,  4  Blng.  N.  C.  218; 
note  149,  Intra. 

i«*  Ante.  S  198. 

"»Plke  V.  Hanson,  ft  N.  H.  49S;  Oralnser  ▼.  HIII,  4  Blng,  N.  C.  US; 
Smith  V.  SUte,  T  Humph.  (Tenn.)  4S,  Mlkeirs  Css.  634.  And  see  State 
T.  Lunsford,  81  N.  C.  G2S;  Jones  v.  State,  8  Tex.  App.  365. 

"•Smith  T.  State,  7  Humph.  (Tenn.)  43,  Mlkell's  Caa.  684;  McClure 
T.  State,  26  Tez.  App.  102,  9  S.  W.  8G3. 

niKlrk  V.  Garrett.  84  Md.  883,  36  AU.  1089;  HUI  v.  Taylor  60  Mich. 
549,  16  N.  W.  899. 

Ill  Limbeck  v.  Gerry,  IB  Misc.  (N.  T.)  668,  8ft  N.  T.  Supp.  9B. 

1*1  Floyd  V.  State.  12  Ark.  48,  64  Am.  Doc,  260;  State  v.  Lunafort, 
81  N.  G.  628. 

IMS  Bl.  Comm.  127;  People  t.  Wheeler,  78  Cal.  262.  14  Pac  796; 
Floyd  V.  State,  12  Ark.  48,  64  Am.  Dec.  260. 
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226.  UnlawftUness  of  Detention. 
Tocpusliluie  a  fulse  imprisonment,  the   detention  must  lio 

nnlawfuL    In  other  words,  it  must  be  without  sufficient  lawful 

aiithoritj."' 
Here  is  no  false  imprisonment  where  an  ofScer  or  private 

individual  makes  a  lan-ful  arrest,  or  where  a  jailer  detains  a 

pnsoner  lawfully  committed  to  his  custody.     If,  however,  an 

"rest  is  made  without  a  warrant  when  a  warrant  is  necessary, 

tie  irrest  and  detention  are  unlawful,  and  constitute  a  false 
imprisomnen  t.  * " 

The  same  is  true  if  a  warrant  or  commitment  is  void  on  its 
face,  either  because  it  was  issued  by  a  person  having  no  author- 
ity, or  because  it  ia  not  in  the  form  required  by  law,  for  a  war- 
runt  or  commitment  that  is  void  on  its  face  is  no  protection.'" 

False  imprisonment  may  also  arise  by  executing  a  lawful 
warrant  or  process  at  an  unlawful  time,  as  on  Sunday,  when  a 
Btfllute  prohibits  its  execution  on  that  day.'^* 

A  parent  or  teacher,  or  one  in  loco  jxireiUis,  is  not  guilty  of 
falee  imprisonment  in  restraining  his  child  or  pupil,  if  the  re- 
etraint  is  not  clearly  unreasonable  and  immoderate,'**  but  it 
may  be  so  clearly  immoderate  and  cruel  aa  to  render  him  guil- 
ty'*' 

Abuse  of  authority,  or  of  process  that  ie  valid,  may  render 
an  officer  guilty  of  a  falae  imprisonment,  as  where  he  detains 
the  person  arrested  for  an  unreasonable  time  before  presenting 
iiim  for  examination  or  trial  as  required  by  law,'"'  or  wrong- 

»i!  Bl.  Comm.  127;  Floyd  v.  State.  12  Ark.  43,  54  Am.  Dec.  250; 
Bewell  V.  Stale.  61  Ga.  49S;  Barber  v.  State,  13  Fla.  S75;  Carglll  v. 
Sttte.  g  Tex.  App.  431;  Beville  v.  State.  16  Tex.  App.  70. 

iM  Stale  V.  Hunter,  106  N.  C.  796,  11  9.  B.  366. 

■"WiDCheeter  T.  Everett,  80  Me.  535,  15  Atl.  596,  G  Am.  St.  Rep.  228. 

"»3  B!.  Comm.   127. 

"'lohnBOQ  T.  State.  2  Humrh.  (Tenn.)  283;  Com.  v.  Randall,  4  Orar 

I" Fletcher  v.  People,  52  111.  39B;  Com.  v.  Randall,  4  Gray  (Mass.)  86. 
'"Anderson  v.  Beck,  64  Mlea.  113,  8  So,  167;  TwlUey  V.  Perkins, 
1  Mi  252,  26  Atl.  286,  39  Am.  St.  Rep.  403. 
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fully  refases  to  take  bail,  or  to  allow  the  priBOner  to  obtain  bis 
release  on  bail,"'  or  unlawfullj  detains  a  priaoner  after  he  has 
become  entitled  to  be  diacbarged.^" 

227.  Intent— HtUioe. 

All  persons  are  chargeable  with  a  knowledge  of  the  law,  and, 
if  a  person  unlawfully  arrests  or  detains  another  with  full 
knowledge  of  the  facta,  be  ia  guilty  of  a  false  imprisonment, 
without  r^ard  to  his  motive.  He  must,  of  course,  intend  a  de 
tention,  but  his  motive  is  entirely  immaterial.  Malice  is  not 
at  all  essential  Thus,  a  police  officer  or  jailer  ia  indictable  for 
false  imprisonment  if  he  arrests  or  detains  another  under  a 
warrant  or  commitment  that  is  void  on  its  face,  though  be  may 
act  in  good  faith,  and  in  the  belief  that  it  is  valid.'" 

rV.  KiDiTAPPiiro. 
228.  Definition. — ^Kidnapping,  at  common  law,  Is  the  f  onoble 
abdnotion  or  stealing:  away  of  a  man.  woman,  or  child  fnm, 
Uieir  own  country,  and  sending  Uiem  into  anotiier,***    Stat- 
utory deflnitiona  are  somewhat  different. 

229.  Nature  of  tiie  Offense. 

Both  by  the  Jewish  law  and  by  the  civil  law,  kidnapping 
was  punished  by  death,  but  by  the  Engliah  common  law  it  was 
merely  a  misdemeanor  punishable  by  fine,  imprisonment,  and 
pillory."' 

T!Tie  offense  is  very  generally  punished  by  statute  in  this 
cotmtry,  but  it  is  not  necessary  under  the  statutes  that  the  per- 

iMMumlng  V.  Mitchell,  73  Go.  6S0.  Compare  Cargill  v.  State,  8 
Tex.  App.  431. 

">  Bath  T.  Uetcalf,  146  Mass.  274. 14  N.  E.  1S3,  1  Am.  St.  Rep.  455. 

iMSee  12  Am.  ft  Eng.  Bnc.  Law  (2d  Ed.)   726. 

i**4  Bl.  Comm.  219;  1  Boat,  P.  C,  c.  IX,  t  8,  Mlkell'a  Cas.  534. 

>"4  Bl.  Comm.  219;  Ttealgoj'a  Case,  T.  Rajm.  474,  Mlkell'a  Caa.  G35. 
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wm  kidnapped  shall  be  taken  into  another  cotintry^^*^  nor  is  it 
necessary  that  the  person  kidnapped  be  a  resident^  for  all  pur- 
poses, of  the  place  from  which  he  is  taken.^*^*  While  the  ele- 
ment of  force  is  required  by  the  definition,  actual  force  is  not 
always  necessary.  Fraud  or  intimidation  may  suffice.**®  There 
is  no  kidnapping  if  the  person  taken  freely  consents  to  the  tak- 
ing, provided  he  or  she  is  capable  of  consenting,  and  there  is  no 
fraud.*  ••  But  a  child  of  very  tender  years  is  not  competent  to 
give  a  valid  consent.*^®  The  same  is  true  of  a  person  who  is  too 
drunk  to  consent.*^*  Consent  induced  by  fraud,  or  by  intimida- 
tion and  duress,  is  not  a  valid  consent,  and  is  therefore  no  de- 
fense.*^* A  parent  may  be  guilty  if  he  have  no  right  to  the  child's 
custody,*^^*  but  a  parent  having  lawful  custody  of  his  minor 
child  cannot  be  guilty  of  kidnapping  her.*^*^ 

i«T  See  State  v.  Romns,  8  N.  H.  660. 

16TA  A  person  may  he  kidnapped  from  any  place  where  he  has  a  rlgjit 
to  be.    Wallace  v.  State,  147  Ind.  621,  47  N.  B.  13. 

iMSee  Moody  v.  People,  20  111.  316;  Payson  v.  Macomber,  3  Allen 
(Mass.)  69;  People  v.  De  Leon,  109  N.  T.  226,  16  N.  B.  46;  Hadden 
V.  People,  26  N.  T.  372;  Schnicker  v.  People,  88  N.  T.  192. 

To  get  a  sailor  Intoxicated  for  the  purpose  of  getting  him  on  board 
a  vessel  without  his  consent,  and  taking  him  on  board  while  in  that 
condition.  Is  kidnapping,  under  the  New  York  statute.  Hadden  v. 
People,  supra. 

iMl  Whart  Crlm.  Law,  S  590;  Bberllng  v.  State,  136  Ind.  117,  86  N. 
B.  1023. 

So  where  the  parent  entitled  to  the  custody  of  a  child  of  tender 
years  consents.    John  v.  State,  6  Wyo.  203,  44  Pac.  51. 

170  state  V.  Rollins,  8  N.  H.  650;  State  v.  Farrar,  41  N.  H.  63. 

iTi  Hadden  v.  People,  26  N.  T.  372. 

ITS  Moody  V.  People,  20  111.  316;  People  v.  De  Leon,  109  N.  Y.  226,  16 
N.  B.  46;  note  168,  supra. 

1T2A  state  V.  Farrar,  41  N.  H.  63;  Com.  v.  Nlckerson,  6  Allen  (87 
Mass.)  618;  In  re  Peck,  66  Kan.  693,  72  Pac.  266.  Contra,  Bums  v. 
Com.,  129  Pa.  138,  18  Atl.  756. 

iTsb  In  re  Marceau,  32  Misc.  217,  66  N.  Y.  Supp.  717;  John  v.  State,  6 
Wyo.  203.  44  Pac  61. 
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V.  Abductioh. 

230.  Definition.— In  England  and  in  this  oonntry,  ftatntea 
have  been  enacted  punishing  as  abduction  the  taking  or  detain- 
ing of  women  against  Uieir  will,  with  intent  to  many  or  defile 
them,  or  to  cause  them  to  be  married  or  defiled,  or  the  alluring, 
taking  away,  or  detaining  of  girls  \inder  a  certain  age  without 
the  consent  of  their  parent  or  other  person  having  lawfnl  care 
or  charge  of  them,  or  the  taking  (h:  enticing  of  girls  for  the  pur- 
pose of  prostitntion.  The  statutes  vary  in  the  different  jniit- 
dictions. 

231.  Particular  Statutes— English  Statutes. 

By  the  statute  of  3  Hen.  VII.  c.  2,  it  was  enacted  that  if  any 
person  should,  for  lucre,  take  any  woman,  being  maid,  widow, 
or  wife,  and  having  substance  either  in  goods  or  lands,  being 
heir  apparent  to  her  ancestors,  contrary  to  her  wiU,  and  after- 
wards she  should  be  married  to  such  a  wrongdoer,  or  by  his 
consent  to  another,  or  defiled,  such  person,  his  procurers  and 
abettors,  and  such  as  should  knowingly  receive  such  woman, 
should  be  deemed  guilty  of  felony.  This  statute  was  afterwards 
repealed,  and  new  statutes  enacted.  The  present  statute  pun- 
isbee  (1)  any  person  who,  from  motives  of  lucre,  shall  take 
away  or  detain,  against  ber  will,  any  woman  of  any  age,  hav- 
ing certain  property  or  expectancies,  with  intent  to  marry  or 
carnally  know  her,  or  to  cause  her  to  be  married  or  carnally 
known  by  any  other  person;  (2)  or  who,  witb  such  intent,  shall 
fraudulently  allure,  take  away,  or  detain  such  woman,  being 
under  the  age  of  twenty-one  years,  out  of  the  possession  and 
against  the  will  of  ber  father  or  mother,  or  of  any  other  person 
having  the  lawful  care  or  charge  of  her;  (8)  or  who  shall  by 
force  take  away  or  detain  against  her  will  any  woman  of  any 
age,  with  such  intent;  (4)  or  who  shall  unlawfully  take  or 
cause  to  be  taken  any  unmarried  girl  under  the  age  of  sixteen 
years,  out  of  the  possession  and  against  the  will  of  her  father 
or  mother,  or  of  any  person  having  the  lawful  care  or  charge  of 
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lier;  (5)  or  who  shall  unlawfully,  either  by  force  or  fraud,  lead 
or  take  away,  or  decoy  or  entice  away  or  detain,  any  child  .un- 
der the  age  of  fourteen  years,  with  intent  to  deprive  any  parent, 
guardian,  or  other  person  having  the  lawful  care  or  charge  of 
such  child  of  the  possession  of  such  child,  or  with  intent  to  steal 
any  article  upon  or  about  the  person  of  such  child,  or  any  per- 
son who  shall  with  such  intent,  and  with  knowledge  of  the  ?acts, 
receive  or  harbor  any  such  child.  In  the  section  last  mentioned 
there  is  an  exception  in  favor-  of  persons  claiming  to  be  the 
father  of  an  illegitimate  child.^^' 

Statutes  in  This  Country. — In  this  country  the  statutes  vary 
greatly  in  the  different  states.  Some  of  them  embrace  pro- 
visions contained  in  the  English  statute  above  set  out.  Others 
are  very  different.  It  would  serve  no  useful  purpose  to  set  out 
these  statutes,  and  no  general  statement  can  be  made  as  to  their 
provisions.  The  student  therefore  must  consult  the  statute  of 
his  own  state.*''* 

232.  CoBStmction  of  the  Statutes. 

Under  a  statute  punishing  any  person  who  shall  unlawfully 
take  or  cause  to  be  taken  any  unmfirried  girl  under  a  certain 
age  out  of  the  possession  and  against  the  will  of  her  father  or 
mother,  or  of  any  other  person  having  the  lawful  care  or  charge 
of  her,  the  taking  must  be  a  taking  under  the  power,  charge,  or 
protection  of  the  taker.*'''     And  generally  under  the  statutes 

ITS  24  &  25  Viet.  C  100,  99  58-56. 

174  As  to  these  statutes  generally,  see  1  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  173  et  seq. 

176  Steph.  Dig.  Crim.  Law,  art.  262.  Where  two  girls  under  sixteen 
years  of  age  run  away  from  home  together,  neither  Is  guilty  of  the  ab- 
duction of  the  other.  Reg.  v.  Meadows,  1  Car.  &  K.  399,  Dears.  C.  C. 
161,  note. 

A  man  Is  not  bound  to  return  to  her  father's  custody  a  girl  who, 
without  any  Inducement  on  his  part,  has  left  her  home,  and  has  come 
to  him;  but  If,  at  any  time,  he  has  attempted  to  induce  her  to  leave 
liome,  without  her  parents'  consent,  and  she  afterwards  does  so,  he  la 

C.  &  M.  Crimes— 20. 
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there  must  be  aome  taking  or  enticing,  and  not  merelj  a  rcceir* 
ing  or  harboring."*  It  is  generally  immaterial  whether  the  girl 
is  taken  with  her  consent  or  at  her  own  suf^estion,  or  agsinat  her 


The  fact  that  the  taker  believes  in  good  faith  that  the  girl  is 
above  the  age  mentioned  in  the  statute  is  do  defense;'^"  but  it 
seentt  to  be  necessary  that  he  shall  know  or  have  reason  to  be- 
lieve that  she  is  under  the  lawful  care  or  charge  of  her  father, 
mother,  or  some  other  person.'^'  It  also  seems  that  there  must 
be  some  improper  motive.'**'     Though  it  is  immaterial  whether 

gailtj  of  abducting  her,  even  though  be  dlBftppToves  of  the  set  at  the 
particular  time  at  which  she  kIvbb  effect  to  bit  previous  persaaalona. 
Reg.  T.  Ollfler,  10  Cox,  C.  C.  402.  See.  also,  People  t.  Parshall,  S  Park. 
Cr.  R.  <N.  Y.)   129. 

»«Reg.  T.  Ollfler,  10  Cox,  C,  C.  «2  (preceding  note);  Keg.  v.  Hib- 
liert,  L.  R.  1  C.  C.  184, 11  Cox,  C.  C.  246;  Reg.  r.  Qreen.  3  Post,  ft  F.  274; 
People  T.  Platb.  100  N.  T.  680,  2  N.  E.  790,  5S  Am.  Rep.  238;  People  v. 
Parahall.  6  Park.  Cr.  R.  (N.  Y.)  129. 

<i'  Where  a  girt  under  sixteen  aeked  a  man,  by  whom  she  had  been 
aeduced,  to  elope  with  her,  and  be  did  so,  it  was  held  that  he  was 
guilty  of  abduction.  Reg.  v.  Blawell,  2  Cox,  C.  C.  279.  See,  also,  Reg. 
T.  Roblna.  1  Car.  ft  K,  4G6;  Reg.  v.  Klppe,  4  Cox,  C.  C.  167;  Pwtple  t. 
Cook,  61  Cal.  47S;  Tucker  v.  State,  S  Lea  (Tenn.)  633;  Qrlffln  v.  SUte, 
109  Tenn.  17,  70  S.  W.  01;  State  f.  Stone.  106  Mo.  1,  16  S.  W.  890;  SUte 
T.  Bobbst,  131  Mo.  328.  32  S.  W.  1149;  State  v.  Bussey,  68  Kan.  679,  EO 
Fac  891;  Qonld  v.  State  (Neb.)  99  N.  W.  641. 

It  Is  otherwise  under  some  statutes.  See  Lompton  v..  State  (Mlaa.) 
11  So.  666;  State  y.  Hromadko.  123  Iowa.  G66,  99  N.  W.  6S0. 

"»  Reg.  V.  Prince,  L.  R.  2  C.  C.  164,  18  Cox,  C.  C.  138.  Mlkeirs  Caa. 
173;  Reg.  v.  Robins,  1  Car.  ft  K.  466;  Reg.  v.  Ollfler,  10  Cox,  C.  C.  402; 
Reg,  T.  Mycock,  12  Cox,  C.  C.  28;  People  t.  Fowler,  8S  (3al.  136,  26  Pac. 
1110;  State  v.  JohneoD,  116  Mo.  4S0,  22  S.  W.  463.  Contra,  Mason  v. 
State,  29  TBI.  App.  24,  14  3.  W.  71. 

it»steph.  Dig.  Crlm.  Law,  art.  262.  Thus,  where  a  man  met  a  girl 
under  sixteen  In  the  street,  and  got  her  to  stay  with  him  for  several 
lours,  during  which  time  he  seduced  her,  and  then  took  her  back  to 
the  place  where  he  found  her,  and  she  returned  home,  but  he  waa 
not  aware  at  the  time  that  she  had  a  father  or  mother  living,  It  waa 
lield  that  he  waa  not  guilty  of  abduction.  Reg.  v.  Hlbbert,  L.  R.  1  C. 
C.  184.  11  Coi,  C.  C.  246.    See,  also,  Reg.  v.  Green,  8  Fost.  ft  F.  274. 

iM  Thus,  In  Reg,  v.  Tinkler,  1  Fast,  ft  F.  613,  Beale's  Cas.  18S,  where 
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tbe  purpose  be  accomplished.""*  Under  Bome  of  the  stetntes  it 
13  immaterial  wlietlier  the  girl  wis  pravionsl;  chaste.'"^** 

The  expression  "taking  ont  of  the  possession"  means  taking 
the  girl  to  some  place  where  the  person  in  whose  chai^  she  is 
cannot  exercise  control  over  her,  for  some  pnrpose  inconsistent 
with  the  objectsof  such  control.'*'  Wherea  lady  persuaded  a  girl 
under  sixteen  to  leave  her  father's  house  and  como  to  her  house 
for  a  short  time,  for  the  purpose  of  going  to  the  play  with  hor, 
it  wag  held  that  there  was  no  abduction.'"  A  taking  for  a  short 
time  only  may  amount  to  an  abduction.  Thus,  where  a  man  per- 
suaded a  girl  to  leave  her  father's  bouse  and  sleep  with  him  for 
three  nights,  and  then  sent  ber  back,  it  was  held  an  abduction.'"' 
When  the  taking  is  required,  as  in  the  English  statute,  to  be 
Rgainst  the  will  of  the  father  or  other  person  having  the  c«re 
or  charge  of  the  girl,  the  taking  must  be  without  his  consent. 
But  it  is  not  necessary,  unless  expressly  required  by  the  statute, 

tliA  detiDdant  wu  Indicted  for  the  abduction  of  a  girl  under  aixteen, 
and  It  did  not  appear  that  he  bad  any  Improper  motive,  tbo  Jury  was 
directed  to  acquit  him  If  ther  tbougbt  ho  merely  wished  to  have  the 
child  to  llv«  with  him,  and  honestly  ttelleved  that  he  had  a  right  to 
tbe  euBCodjr  of  the  child,  althoash  he  might  have  had  no  such-  right. 
Compu-e,  however,  Reg.  t.  Booth,  12  Cox,  C.  C.  231. 

■■<»It  doea  not  matter  that  sexual  Intercourae  did  not  follow  the 
uklng.  State  t.  Bobbst.  ISl  Mo.  328,  32  S.  W.  1149;  State  t.  Rore- 
bech.  158  Mo.  IM.  E9  B.  W.  67. 

laob  state  v.  Bobbst,  131  Mo.  348,  SS  S.  W.  1149. 

Beped&lly  If  ehe  waa  chaste  aa  to  all  but  the  abductor.  South  T. 
SUte,  97  Tean.  49«,  37  8.  W.  210. 

In  some  etatea  chastit]'  la  required.  Bradshaw  r.  People,  1G3  III.  168, 
38  N.  B.  652. 

Ill  Steph.  Dig.  Crlm.  Law,  art.  262.    See  Slocum  v.  People,  90  111.  374. 

A  girl  who  IB  away  from  her  home  la  etiU  in  the  custody  or  ponses- 
Blon  of  her  father.  If  abe  Intends  to  return  to  her  home.  Reg.  v.  Hy- 
<ock,  1!  Cox,  C.  C.  28. 

Ki  Steph.  Dig.  Crlm.  Law,  p.  199;  Reg.  t.  Tlmmlne,  Betl,  C.  C.  S7S, 
,8  Cox.  C.  C.  401. 

Ill  Reg.  T.  TtmmluB,  Belt,  C.  C.  276,  8  Cox,  C.  C.  401.  See,  alao,  Reg. 
If.  Bainia,  8  Cox,  C.  C.  238;  South  f.  State,  97  Tenn.  496,  87  8.  W.  SIO. 
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to  show  a  trespass  or  force,  or  anything  of  that  nature,  in  the 
taking.     Persuasion  or  enticement  is  sufBcient.'** 

If  the  consent  of  the  person  from  whose  possession  the  child 
is  taken  is  obtained  by  fraud,  the  taking  is  against  his  will, 
within  the  meaning  of  the  statute.'^' 

Enticement  for  the  Purpose  of  Prostitution  or  Coneubinofje. 
• — It  has  been  held  that,  to  constitute  the  statutory  offenae  of 
enticing  or  taking  away  an  unmarried  female  "for  the  purpose 
of  prostitution,"  the  enticement  or  abduction  must  be  for  the 
purpose  of  making  a  "common  prostitute"  of  the  woman,  and 
that  a  man  is  not  guilty  of  this  offense  where  he  entices  or  ab- 
ducts a  female  for  the  purpose  of  illicit  intercourse  with  him- 
self alone,  for  the  term  "prostitution"  imports  the  practice  of 
a  female  offering  her  body  to  an  indiscriminate  intercourse 
with  men, — the  common  lewdness  of  a  female.^*' 


iMIUs.  T.  Fracer,  8  Coz.  C.  C.  446;  Reg.  t.  HopklnB.'Car.  ft  H.  2E4; 
Reg.  Y.  BlBwell,  2  Cox,  C.  C.  279;  Reg.  t.  Kippa,  4  Cox,  C.  C.  167;  Reg. 
T.  Robb,  (  FoBt.  A  F.  69;  State  v.  Gordon,  46  N.  J.  Iav,  432;  People  t. 
Carrier,  46  Mich.  442,  9  N.  W.  487;  State  t.  Johnson,  115  Mo.  480,  2£ 
S.  W.  463;  State  v.  CblBenh&U,  106  N.  C.  676,  11  S.  B.  618;  Maeoc  t. 
State,  29  Tex.  App.  24,  14  S.  W.  71;  State  v.  Jamison,  88  Minn.  21.  SS- 
N.  W.  712;  SUte  v.  Buaeej.  68  Kan.  679,  60  Pac.  891. 

1SB  TbuB,  when  a  man  Induced  a  girl's  father  to  permit  lier  to  go 
away  by  falsely  pretending  that  he  would  find  a  place  for  her,  bs  was 
held  guilty  of  abducUon.    Reg.  t.  Hopkins,  Car.  A  M.  264. 

See,  also.  People  r.  Lewis,  141  Cal.  543.  76  Pac.  189. 

i>«SUte  T.  Btoyell,  64  He.  24,  89  Am.  Dec.  716.  In  this  case,  a. 
statute  punUbed  any  person  who  should  fraudulently  and  deceitfully 
entice  or  take  away  an  unmarried  female  "for  the  purpose  of  prostitu- 
tion at  a  house  of  ill  tame,  assignation,  or  elsewhere,"  etc.  The  de- 
fendant had,  by  false  representations,  induced  a  female  to  go  with. 
him  to  a  neighboring  town,  where,  having  Induced  partial  Intoxication, 
he  bad  repeated  sexual  Intercourse  with  her.  It  was  held  that  tlila 
was  not  within  the  statute,  as  his  purpose  was  not  to  make  her  a  com- 
mon prostitute,  but  to  have  intercourse  with  her  himself  only.  See, 
also.  Haygood  v.  State,  98  Ala.  61,  13  So.  3ZS;  Nichola  v.  State,  12T 
Ind.  406,  26  N.  E.  839;  SUte  T.  R-orebeck.  IBS  Mo.  130.  69  S.  W.  67. 

Detention  for  the  purpose  of  prostitution  does  not  occur  where  a. 
ateofatfaer  detains  his  stepdaughter  In  hia  own  bonae  for  tbe  purpose 
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pii  '^  the  statute  punisbea  a  taking  for  the  purpose  ot  con- 
^^%6,  this  purpose  muat  be  shown."''  The  courts,  however, 
'"^  agree  as  to  what  constitutes  a  taking  for  the  purpose  of 
BCB^jinage.  Some  of  them  require  more  than  a  single  act  of 
'^ftiourse,  while  others  do  not.'^*  In  some  jariadictioBS  the 
^  W  beea  held  to  apply  to  any  lewd  intercourse  between  the 
Parties.''* 

YL  HoMicroB. 

(A)  The  Homldds. 
333.  Definition. — ^Homicide  ig  any  kiUing  of  a  human  be- 
ing."^    It  is  either— 

1.  JtiBtifiable, 

2.  ExoDsable,  or 

8-  Peloniotu.    And  a  feloniotu  homlcdde  la  either— 

(a)  Murder,  or 

(b)  Manalanghter. 

Tb  constitute  a  homicide,  and  to  render  a  penon  accused  ro> 
V'^'ble  at  all,  aside  from  an7  question  as  to  whether  he  Is 
fn>iltf  of  murder  or  manslaughter,  or  whether  Uie  homicide  is 
jii^llable  or  excusable, 

i-  The  k'ii'^ig  mttst  be  of  a  living  human  being,  and  not  of 
a  child  unborn.  Any  human  being  is  the  subject  of  a 
hnnicide. 

<A^\\ag  Intercourse  wltb  her  himself.    Bunflld  t.  People,  164  111.  640, 
5S  S-  E.  665. 
i"  State  V.  QlbsoD.  108  Mo.  676,  18  8.  W.  1109. 

">Bee  state  t.  Gibson,  111  Ho.  92,  19  S.  W.  980;  State  t.  Johnson, 
115  Uo.  480,  22  S.  W.  463;  State  v.  Wllklnaon,  121  Mo.  486,  26  S.  W. 
3U;  State  t.  Rorebeck,  168  Mo.  130,  69  3.  W.  67.     See,  also.  State  t. 
Elcbatima,  117  Mo.  68S.  23  8.  W.  769;  Slocum  v.  People,  90  111.  274; 
Henderson  t.  People,  124  111.  607,  17  N.  E.  68,  7  Am.  St.  Rep.  S91;  State 
T.  Orerstreet,  43  Kan.  299,  23  Pac.  672;  State  v.  Bvneej,  68  Kaa.  679, 
GO  Pac.  891. 
IK  People  V.  Cnmmons,  66  Mich.  644,  23  N.  W.  216. 
iiM  It  must  be  done  by  man,  for  "It  It  be  done  by  an  ox,  a  dog,  or 
other  tbtng,   it   la   not  properlr  termed    homicide."     Bract    I.    120b, 
Ulkell's  Cm.  651. 
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3.  Tlu  meuu  by  which  the  dMth  ll  «bltMd  are  imiuatsrial. 

8.  The  dMth  must  liara  bMH  cattMd  hy  the  aot  or  omission 
of  the  tcotued.  U  Ols  it  M,  he  is  none  the  lea  re. 
sponsible  beoAose  ottier  oatisee  oontributed. 

4k  Death  mtist  happen  within  a  year  and  a  d^  after  tint 
Id jniy. 
Mode  of  Treatment. — Every  killing  of  a  human  being  by  a 
human  being  is  a  homicide.^*"''  Every  homicide,  however,  la 
not  a  crime.  It  may  be  justifiable,  in  which  case  no  fault 
whatever  is  imputable  to  the  slayer ;  or  it  may  be  excusable,  in 
which  case  some  fault  is  imputable  to  him,  though  he  is  not 
now  punished.  A  homicide  which  is  not  justifiable  or  excusa- 
ble is  felonious.  It  is  murder  if  committed  with  malice  afore- 
thought, and  manslaughter  if  committed  without  malice  afore- 
thought. Before  taking  up  these  different  grades  or  kinds  of 
homicide,  it  is  necessary  to  deal  with  those  principles  of  the 
law  of  homicide  that  relate  solely  to  the  killing,— principles 
that  determine,  not  whether  a  particular  homicide  was  murder 
or  manslaughter,  or  whether  it  was  justifiable  or  excusable, 
but  whether  there  has  been  any  homicide  at  all.  They  relate 
to  (1)  the  subject  of  a  homicide,  (2)  the  manner  of  causing 
death,  and  (3)  the  relation  of  cause  and  effect,  or  causal  con- 
nection, between  the  act  or  omission  of  the  accused  and  the 
death. 

234.  The  Subject  of  a  Homicide. 

(o)  In  General. — The  subject  of  a  homicide  must  be  a  liv- 
ing human  being.  It  follows  that  on  a  prosecution  for  murder 
or  manslaughter  it  ia '  always  necessary  that  it  shall  appear, 
either  by  direct  proof  or  by  recognized  presumptions,  that  the 
deceased  was  alive  at  the  time  when  the  injury  is  alleged  to 
have  been  inflicted.**'' 

1  Mb  "Homicide  properly  bo  called.  Is  either  ag&liiBt  a  man*s  own  life 
or  that  of  another."    1  Hawk.  P.  C,  c,  IX,  Mlkelt's  Cae.  651. 

i>i>l  Whart.  Crfm.  Law  (10th  Ed.)  g  309;  IT.  S.  v.  Hewson,  ?  Law 
Rep.  361,  Fed.  Cas.  No.  1G,360;  Com.  v.  Harman,  4  Barr  (Pa.)  269, 
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Ordinarily,  if  it  is  proved  that  lie  was  alive  ihortly  before 
tie  alleged  injury,  continuance  of  life  may  be  preeumed."* 

(b)  Infanticide — Vnborn  Children, — A  child  is  not  a  liv- 
iog  homan  being,  bo  as  to  be  the  subject  of  a  homicide,  until 
it  has  been  fully  bom  alive,  and  it  is  not  fully  bom  until  an  in- 
dependent circulation  has  been  established.*" 
^Iie  destruction  of  an  unborn  child,  even  though  it  be  de- 
**w>yed  in  the  very  process  of  delivery,  is  not  homicide  at  all, 
"Ot,  if  it  is  any  oflfense,  it  is  simply  a  misdemeanor  commoul; 
tnown  as  "abortion.""' 

According  to  the  better  opinion^  a  child  is  not  fully  bom, 
**•«  is  not  the  subject  of  homicide,  until  the  umbilical  cord 
na«  been  severed,  for  until  then  the  blood  of  the  child  is  reno- 
vated through  the  lungs  of  the  mother,  and  its  circulation, 
Mierefore,  is  not  independent.^**  It  is  not  enough  to  show  that 
^e  child  had  breathed,  for  a  child  may  breathe  before  it  has  an 
independent  circulation."' 

'^   Tj.  S.  T.  HewBon.  supra,  a  mother  was  charged  with  the  murder 

^*P  child  by  throwing  It  overhoard  (rom  a  veeeel.    It  appeared  that 

^«  time  she  was  sufferlDg  from  puerperal  teTer,  and  from  great 

.  '^t^l  diBtrese   and  excitement,    and   there   was   tone   doubt  as  to 

J     ^ther  the  child  was  alive  or  dead  when  ihe  threw  It  overboard. 

B[J^^^  Story  charged  the  jury  that  she  could  not  be  convicted  without 

*^C   that  the  child  waa  then  alive,  and  she  was  acquitted. 

^  **  Com.  T.  Harman,  supra. 

1  ;^^*    3  Inst  60.  Mlkell's  Caa.  6S3:  I  Hate,  P.  C.  433,  Beale's  Cafl.  419; 

t  ,^*^Trk.  P.  C.  c.  31,  I  16;  Hex  v.  Enoch,  5  Car.  ft  P.  539;  Rex  v.  Brain. 

J«.^~^».  ft  P.  S49.  MikeU'a  Cae.  5B4;  Heg.  t.  Trllloe.  Car.  ft  M.  SBO;  Wal- 

St^^^       v.  State,  7  Tex.  App.  670;  Wallace  v.  State,  10  Tex.  App.  25:^; 

it^"^^  V.  Wlnthrop,  43  Iowa.  619,  22  Am,  Rep.  267;  State  r,  Prude.  78 

8      :^?^^-  543.  24  So.  871;  Evani  v.  People.  49  N.  T.  86;  Com.  v.  O'Donohue, 

^^>DlIa.  (Pa.)  623. 
It    "V^  'Victon  eaya  that  if  the  foetna  be  formed  and  animated,  particularly 
*-  ^^  Be  animated.  It  U  homicide.    Fol.  120b,  Mlkell'e  Caa.  563. 
*~^*»PoBt.  I  289  et  eeq. 
^^  ^"^kt  state  T.  Wlnthrop,  48  Iowa,  519,  22  Am.  Rep.  267.    Some  early 
■^^*^^llah  casee  are  to  the  contrary.    Reg.  t.  Trilloe,  Car.  ft  M.  650; 
.^^^«.  V.  Reeree.  9  Car.  ft  P.  2B;  Rex  v.  Crutchley,  7  Car.  ft  P.  814. 

^«*Rex  V.  SelUs.  7  Car.  ft  P.  860;  Rex  v.  Enoch.  6  Car.  ft  P.  639.     it 
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It  is  not  necessary  that  the  child  shall  be  fully  bom  before 
the  injury  is  inflicted.  If  a  child  is  wounded  by  an  instrir- 
ment,  or  if  a  drug  is  administered,  while  the  child  is  in  its 
mother's  womb,  or  while  it  is  in  process  of  delivery,  and  it  is 
fully  bom  alive,  and  dies  afterwards  as  a  result  of  the  wound 
or  drug,  it  is  homicide.*" 

(c)  Criminal  Sentenced  to  Death. — A  criminal  under  sen- 
tence of  death  is  as  much  the  subject  of  a  felonious  homicide 
as  any  other  person.  If  he  ia  executed  in  a  way  not  author- 
ized by  law,  or  by  a  person  not  authorized  by  law  to  execute 
him,  the  homicide  is  felonious."^ 

And  a  man  is  guilty  of  murder  as  principal  in  the  second 
degree  or  accessary  before  the  fact,  according  to  the  circum- 
stances, if  he  advises  or  abots  a  criminal  sentenced  to  death  in 
the  commission  of  suicide.*" 

(d)  Alien  Enemies. — An  alien  enemy  is  the  subject  of  a 
felonious  homicide.  It  is  not  a  crime  to  kill  an  alien  enemy 
in  time  of  war,  and  in  the  actual  exercise  of  war,  but,  if  the 
killing  is  not  in  the  actual  exorcise  of  war,  the  homicide  is 
murder  or  manslaughter,  according  to  the  circumstances.*" 

Is  not  neceasarr  to  show  ttiat  tlia  child  bad  breathed,  for  a  cblld  mar 
not  breathe  for  a  whtle  after  an  Independent  clrculatton  has  been  es- 
Ubllshed.    Rex  v.  Brain.  6  Car.  *  P.  349,  Htkell's  Cae.  554. 

1M3  Inat.  60;  Rex  v.  Senior,  1  Mood.  C.  C.  846,  1  Lewln,  C.  C.  183, 
note;  Clarke  r.  State.  117  Ala.  1,  23  So.  671. 

In  Reg.  v.  West,  2  Car.  ft  K.  784,  MlheH'a  Cae.  G65.  It  was  held  that 
If  a  person,  Intending  to  procure  an  abortion,  does  an  act  which  causes 
a  child  to  be  bom  so  much  earlier  then  tbe  natural  time  that  It  la 
bora  In  a  state  In  which  It  la  much  less  capable  of  living,  and  It  aft- 
erwards dlea  In  coneeguence  of  ita  exposure  to  tbe  external  world,  he  Is 
guilty  of  murder. 

MiPost,  i  267. 

It*  Post,  g  250;  Com.  v.  Bowen,  13  Mass.  356,  7  Am.  Dec.  164.  Mlkell's 
Caa.  555. 

i»3  Inat.  60;  1  Hale,  P.  C.  433,  Beale's  Cas.  419;  State  v.  Out,  13 
Minn.  341,  Mlkell'a  Cas.  87.  n. 
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336.  Manner  of  Caning  Death. 

(a)  In  General.— -To  render  a  person  responsible  for  a 
homicide,  it  need  not  have  been  caused  by  any  particular 
means.  As  was  said  in  an  early  English  case:  "Murder  may 
be  committed  without  any  stroke.  The  law  has  not  confined 
tie  offense  to  any  particular  circumstances  or  manner  of  kill- 
^g;  bnt  there  are  as  many  ways  to  commit  murder  as  there 
*K  to  destroy  a  man,  provided  the  act  be  done  with  malice, 
<«presa  or  implied-''^"" 

^en  are  many  cases  in  the  reports  in  which  a  man  has 
"**"  held  responsible  for  a  homicide  caused  by  unusual  means, 
~~^  for  example,  by  communicating  a  venereal  disease  to  a 
^*n  in  committing  rape;""  by  forcibly  confining  a  person, 
^inst  his  will,  in  an  unwholesome  and  dangerous  room;*"' 
or  exposing  a  helpless  person  to  a  contagious  disease,*"'  in- 
clement weather,"**  or  other  dangers.*" 

There  is  no  good  reason  to  doubt  that  a  man  would  be  guilty 
of  mnrder  if  he  should  falsely  and  maliciously  accuse  another 
of  a  capital  offense,  and  by  false  testimony  procure  bis  convic- 
lion  and  execution. '"• 


"9  Rex  V.  HugglDB.  2  Ld.  Raym.  1B71,  1578,  Z  Strange,  8S2,  Mihell's 
CaB.  5G9.  See,  also,  1  East,  P.  C.  c.  5,  I  13;  1  Hale,  P.  C.  425,  Bealc's  Caa. 
118;  I  Hawk.  P.  C.  c.  13,  Mtheira  Cas.  S66:  Nixon  v.  People,  2  Scam. 
(111.)  267,  2G9. 

"Tbe  kllllnE,''  Bars  Blackatone.  "ma;  be  b;  poisoning,  Birlklns,  starv' 
Ing,  drowning,  and  a  thousand  otber  torms  of  deatb,  by  wblcb  bnman 
nature  may  be  overcome."    4  Bl.  Comm.  196. 

wiReg.  T.  Greenwood,  7  Cox,  C.  C.  404,  Beale's  Caa.  424,  Mlkell:; 
Cas.  E66. 

>"Res  V.  Hugglns,  2  Ld.  Raym.  1B74,  2  Strange.  ES2.  Mikeil's  Caa. 
559. 

'"Castlll  T.  Bambrldge,  2  Strange.  854,  Beale'e  Cas.  42(1. 

iMPult,  de  Pace,  122,  Beale's  Cas.  420;  Reg.  v.  Martin,  11  Cox.  C.  C 
138;  Reg.  v.  Walters.  Car.  ft  M.  164;  Nixon  v.  People,  2  Scam.  (Hi  i 
267. 

>•> In  U.  8.  T.  Freeman,  4  MaBon,  BOB.  Fed.  Cas.  No.  16,162,  Mlkells 
Cas.  E61,  the  captain  of  a  veBsel  compelled  a  seaman  to  go  aloft,  when, 
V  reason  of  debility  and  exhaustion,  he  was  unable  to  do  so  safely,  an:I 
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(6)  Omission  to  Art — The  death  need  not  neoesoaTily  be 
caused  by  a  positive  act.  It  may  be  caused  by  an  omission  to 
act  at  all,  when  one  is  under  a  legal  duty  to  act.  Thus,  it  i& 
murder  or  manslaughter,  according  to  tbe  circumstances,  if  a 
man  causes  the  death  of  hia  helpless  wife  or  child  by  inexcusa- 
ble failure  to  furnish  shelter,  food,  or  medical  attendance  ;^^ 
if  a  switchman  causes  tbe  death  of  a  person  on  a  railroad  train 
by  inexcusable  failure  to  adjust  a  switch;^"'  or  if  an  employe 
in  a  mine  causes  the  death  of  a  fellow  miner  by  neglecting  to 
ventilate  the  mine,  when  he  is  charged  with  .this  duty."" 

(c)  Working  upon  the  Feelings — Fright,  Qrief,  etc. — It 
has  been  said  that  one  cannot  commit  a  homicide  by  working 
on  the  feelings  of  another, — that  there  must  be  "some  physical 
or  corporeal  injury,  negative  or  positive,  as  a  blow,  depriva- 
tion of  necessaries,  and  the  Iike."^"* 

But  this  statement  is  apt  to  mislead,  unless  properly  limited. 
It  is  no  doubt  very  true  that  the  law  cannot  undertake  to  pun- 
ish as  for  homicide,  when  it  is  claimed  that  the  death  was 
caused  solely  by  grief  or  terror,  for  the  death  could  not  be 
traced  to  such  causes  with  any  degree  of  certainty.*" 

he  fell,  and  waa  drowned.  It  wai  beld  that  he  waa  reeponslble  for  the 
death,  and  was  sullty  of  felonloui  homicide. 

In  Rex  V.  Carr,  8  Car.  ft  P.  163.  an  Iron  founder  vho  had  repaired 
a  cannon  with  lead  in  a  dangerous  manner,  ao  that  It  burst  and  killed 
anether,  was  held  responsible  for  the  death. 

mt  Reg.  T,  Macdaulel,  1  Leach,  C.  C.  44,  1  East,  P.  C.  333,  Beale's  Cas. 
421. 

lOTReg.  v.  Conde,  10  Cox,  C.  C.  E4T,  Beale's  Cas.  424;  Reg.  t.  Plum- 
mer,  1  Car.  ft  K.  COO,  8  Jur.  921;  Rex  v.  Friend,  Rubb.  A  R.  20,  Beale's- 
Cas.  190;  post,  H  247,  265  d. 

»>■  State  V.  O'Brien,  32  N.  J.  Law,  169,  Mlketl's  Cas.  21S. 

ics  Reg.  V.  Haines,  2  Car.  ft  K.  36S.  Beale's  Cas.  170.  See,  also,  U.  S. 
▼.  Knowlee,  4  Sawy.  GIT,  Fed.  Cas.  No.  16,540,  where  the  captain  of  a 
vesEel  neglected  to  rescue  a  seaman  who  had  fallen  overboard.  And 
see  post,  »  247,  266. 

110  Per  B;les,  J.,  in  Reg.  t.  Morton,  8  Fost.  ft  F.  492,  Beale's  Cas. 
426,  note. 

ui  ReK.  T.  Murton,  8  Post  ft  F.  492,  Beale'i  Cas.  426,  note;  Bex  t^ 
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Workiog  upon  the  feelinga  and  feaiv  of  another,  however, 
may  be  the  direct  cause  of  physical  or  corporeal  injury  result- 
ing in  death,  and  in  each  a  case  the  person  causing  the  injury 
may  be  as  clearly  responsible  for  the  death  as  if  be  had  used 
a  knife.  In  tax  English  case  a  man  struck  a  woman  while 
she  was  nursing  a  child,  and  the  child  became  frightened,  and 
went  into  convulsions  and  died.  It  was  held  that  if  the  as- 
sault upon  the  mother  caused  the  child's  fright,  and  this  caused 
the  convulsions,  and  they  caused  the  death,  the  accused  was 
responsible,  and  was  guilty  of  manslaughter  at  least."'  Many 
odier  cases  are  to  he  found  in  the  reports.^'    In  all  such  cases 

Hickman,  G  Car.  *  P.  161,  Hlkell'a  Cas.  G61;  Com.  v.  Webster,  G  Cuab. 
(Mass.)  295,  G2  Am.  Dec.  711. 

In'Eaet,  P.  C.  c.  S,  9  13,  it  la  aafd:  '^orldng  upon  the  fancr  of 
looUier,  or  treatlns  blm  barahlr  or  unkindly,  by  vblch  be  dlea  of 
grief  or  tear,  ts  not  such  a  killing  as  tb<  law  takea  notice  of."  See, 
■iBo,  1  Hale,  P.  C.  4ZS,  Beale's  Cas.  418. 

to  Reg.  V.  Murton,  supra,  It  was  held  that  unkind  treatment,  not 
amoQntlng  t«  phyiica]  Injury,  by  a  husband  of  bis  wife,  as  tbe  nsa  of 
huBb  language,  turning  her  out  of  ber  homo,  etc.r  whereby  It  was 
charged  that  ber  spirit  and  heart  were  broken,  and  the  died,  did  not 
render  the  hueband  responsible  aa  for  homicide. 

I"  Reg.  V.  Towers.  12  Coz,  0.  C.  £30.  Beale's  Caa.  42G.  See,  also, 
Cos  T.  People,  80  N,  T.  600. 

"•Reg.  V.  Halllday,  61  L.  T.  <N.  S.)  701,  Beale's  Cat.  427;  Reg.  v. 
Pltu.  Car.  t  M.  284;  Reg.  v.  WllllamBon,  1  Cox,  C.  C.  97,  Mikell's  Cas. 
91:  Hendrickson  v.  Com.,  S6  Ky.  281.  3  S.  W.  166,  Beale's  Caa.  tSO; 
Blickbum  v.  State.  23  Ohio  St.  146;  Adams  v.  People,  109  111.  444,  60 
An.  Rep.  617;  Thornton  t.  State.  107  Oo.  683,  33  S.  E.  673. 

A  man  Is  guilty  ol  homicide  If  be  Intentionally  causes  a  panic  In  a 
crowded  theater  or  other  building  by  a  talae  alarm  of  flre,  and  people 
are,  as  a  natural  consequence,  crushed  to  death  In  trying  to  escape. 
Reg.  T.  Martin,  14  Cos,  C.  C.  633,  8  Q.  B.  DIv.  54. 

A  man  1b  responsible  for  tbe  death  of  one  who  Jumps  from  a  window, 
or  Into  the  water,  from  a  well-grounded  apprehenalon  of  violence, 
ihreatened  by  falm.  wblcb  will  endanger  lite.  Rei  v.  Evana,  1  Russ. 
Crimea,  6E6;  Reg.  v.  Pitta,  Car.  A  H.  284;  Reg.  v.  Halllday,  61  L.  T. 
(N.  8.)  701,  Beale's  Caa.  427. 

•  In  Rex  V.  Hickman,  5  Car.  k  P.  161,  Mikell's  Cas.  564,  a  man  was  held 
guilty  of  maiiBlaughter  where  he  had  charged  another  person  on  horse- 
back, and  so  frightened  him  that  he  spurred  bis  borse,  and.  In  conae- 
qaence,  tbe  horse  fell,  and  caused  hie  death. 
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the  fear  miiet  be  well  grouii<ied  and  reasonable  under  the  cir- 
cumstancea.*'* 

(d)  Compelling  One  to  Kill  Himself. — What  hfla  juat  been 
said  shows  that  a  man  does  not  escape  responsibility  for  a 
homicide  because  it  was  immediately  caused  by  the  act  of  the 
deceased  himself,  if  that  act  was  caused  by  him.  And  this  is 
true  in  many  other  cases.  If  a  man,  for  instance,  sets  poison 
or  a  spring  gun  for  another,  he  is  responsible  if  the  other  in- 
nocently takes  the  poison  or  discharges  the  gun,  and  is  thereby 
killed."" 

And  if  men  board  a  railroad  train,  draw  deadly  weapons  on 
a  passenger,  rob  him,  and  by  threats  cause  him  to  jump  from 
the  train  while  it  is  in  motion,  and  he  is  thereby  killed,  thej 
are  guilty  of  murder.'*' 

If  a  person  puts  poisen  in  a  glass  of  medicine  with  intent  to 
cause  another's  death,  and  another  innocently  takes  it  and  dies, 
he  is  none  the  less  responsible  because  the  deceased  stirred  the 
mixture  and  thereby  made  it  deadly,  and  because  it  would  not 
hare  caused  death  without  the  stirring.'" 

11*  In  HeudricksoD  t.  Com.,  S5  Kt.  281,  S  S.  W.  16S,  Beale'a  Caa. 
430,  the  defendant  and  bis  wife  had  a  flgbt,  and  on  tila  starting  for 
hla  knife,  and  tbreatenlng  to  cut  her  throat,  she  fled  from  tbe  bouse. 
The  next  momlns  ehe  waa  found  frozen  to  death  in  tbe  enow.  After 
tbe  defendant  was  convicted  of  manalaughter,  It  was  held,  on  appeal, 
that  the  court  properly  Instructed  the  Jury  to  conTict  "if  they  believed 
tbat  the  accuaed  uaed  aucb  force  and  Tlolence  aa  to  catiae  the  deceased 
to  leave  the  houae  from  fear  of  death  or  great  bodily  harm;"  but  that, 
as  It  appeared  that  the  husband  waa  a  cripple,  and  tbe  wife,  from 
temper  and  physique,  was  well  able  to  contend  with  him.  It  waa  er^ 
ror  to  refuse  to  aubmit  to  the  jury  th6  queatlon  whether  auch  fear  waa 
well-grounded  and  reasonable.  See,  also.  State  t.  Prealar,  3  Jones  Law 
(N.  C)  421. 

zi>  Qore's  Case,  9  Coke,  81a,  Beale's  Caa.  209,  Mikell'a  Caa.  667;  Reg. 
T.  Saundera,  2  Plowd.  473;  Reg.  v.  MIcbael.  9  Car.  ft  P.  86G;  Reg.  t. 
Chamberlain,  10  Cox,  C.  C.  48S,  Beale'a  Cas.  187;  Harvey  t.  Slate,  40 
Ind.  516. 

iii  Adams  T.  People.  109  III.  444,  EO  Am.  Rep.  617. 

*"  Gore's  Case.  9  Coke,  81a.  Beale's  Cas.  209,  Hlkell'a  Caa.  E57. 
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J  (e)  Killing  by  an  Innocent  Third  Person. — ^We  have  seen 
in  a  previouB  chapter  that  a  man  may  commit  a  homicide  him- 
self through  the  agency  of  an  innocent  third  person,  as  by  giv- 
ing poison  to  &  child,  or  to  an  adult  who  is  ignorant  of  its 
character,  with  directions  that  the  latter  shall  give  it  to  an- 
other.*" 

236.  Causal  Connection  between  the  Act  or  Omission  of  the  Ac- 
cused and  the  Death — In  Oeneral. 
A  man  is  not  responsible  for  the  death  of  another,  unless  it 
was  caused  by  bis  own  act  or  omission,  or  by  the  act  or  omis- 
sion of  some  other  person  for  which  be  is  responsible  under  the 
rules  stated  in  the  chapter  relating  to  principals  and  acces- 
saries.*'* If  his  unlawful  act  or  omission  was  merely  a  con- 
dition, and  not  a  cause  of  the  death,  he  is  not  responsible.^^ 

In  a  Massacbusetta  case  it  was  sought  to  hold  one  of  a  party 
of  rioters  responsible  for  the  death  of  a  bystander  who  was 
ehot  by  a  soldier  engaged  in  suppressing  the  riot,  on  the  ground 
that  it  was  a  result  of  the  unlawful  act — the  riot — in  which 
he  was  engaged.  The  court  held  that  he  was  not  responsible, 
as  the  death  was  not  caused  by  his  act,  nor  by  the  act  of  any 
of  the  Dcrsone  with  whom  he  was  acting  in  concert.  The  riot 
VIS  a  condition,  and  not  a  cause  of  the  dealh.*^'  And  in  a 
Michigan  case,  where  ft  man  was  trampled  and  killed  by  a  horse, 
^terhe  had  been  knocked  down  by  the  accused,  and  the  accused 

"'Ante,  I  188. 
"*Ante,  i  163  et  aeq. 

""Ileg.  V.  Pocock.  B  Cox,  C.  C.  172,  Beale'a  Cae.  *Z3.  Mlkell'B  Ctt. 
''  teg.  T.  BBDnett,  Bell,  C.  C.  1,  Mikell's  Caa.  B67;  Rex  t.  Waters.  6 
j,^"  *  P.  328,  Mlkell'B  Caa.  90;  Fenton's  Case,  1  Lewln,  C.  C.  179, 
Ids.  '"*  Caa.  663;  Com.  v.  Campbell,  7  Allen  (Masa.)  641,  83  Am.  Dec. 
55.'  ''^ople  T.  Rockwell,  39  Mich.  503;  Reg,  v.  Towera,  1!  Cox,  C.  C. 
Si  '  Stale's  Cas.  426;  Reg.  t.  WlUlamaon,  1  Cox,  C.  C.  97,  Mikeirs  Caa. 
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^*^m.  T.  Campbell,  supra.    See,  aleo,  Butler  v 
^.  338.  8  Am.  St.  Rep.  423, 1  L.  R.  A.  211, 


People,  125  III.  611, 
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wag  charged  with  mBBBlaughter  od  the  gronnd  that  his  unlawful 
act  was  the  cause  of  the  death,  it  was  held  that  the  trampling  by 
the  horse  waa  not  a  natural  coneequence  of  the  act  of  the  accused, 
and  that  he  wae  not  responsible.*^ 

But  ^ere  traiu  robbers  compelled  the  looomotire  fireman  to 
go  with  them  to  the  express  car  where  be  was  killed  by  a  paasen- 
ger  opposing  the  attempted  robbery,  it  was  held  that  they  were 
responsible  for  hie  death ;  their  forcing  him  to  go  from  his  own 
proper  place  of  comparative  security  to  one  of  known  great  dan- 
ger being  sufficient  to  charge  them  with  hie  death  as  a  reasona- 
ble, natural,  and  probable  result  of  their  act.**" 

Omiaaion  to  Act. — The  same  principle  applies  where  a  man 
is  charged  with  manslaughter  because  of  omission  to  act.  There 
must  have  been  a  personal  duty,  the  neglect  of  which  has  di- 
rectly caused  death.  Thus,  it  has  been  held  that  the  trustees  of 
a  highway,  who  fail  to  have  the  highway  repaired,  are  not  for 
that  reason  guilty  of  the  manslaughter  of  a  traveler  who  is 
killed  by  reason  of  the  want  of  repair.  "In  all  the  cases  of  in- 
dictment for  manslaugbter,"  said  Erie,  J.,  "where  the  death  has 
been  occasioned  by  omission  to  discharge  a  duty,  it  will  he  found 
that  the  duty  was  one  connected  with  life,  so  that  the  ordinary 
consequence  of  neglecting  it  would  be  death.'"" 

237.  ContribuUng  Oaiuei. 

(a)  In  QeneTcl. — It  is  not  necessary  that  the  set  or  omission 
of  the  accused  shall  have  been  the  sole  cause  of  the  death.  If 
the  unlawful  act  or  omission  of  a  person  is  a  proximate  cause  of 
another's  death,  and  not  merely  a  condition,  he  is  not  relieved 
from  responsibility  by  reason  of  the  fact  that  other  causes  con- 
tributed.*" 

M9  People  T.  Rockwell,  supra.  . 

»u  Taylor  t.  State,  41  Tex.  Cr.  H.  6S4,  EG  S.  W.  9fll.  MIkell'i  Cw.  675; 
Keaton  v.  State.  41  Tex.  Cr.  R.  621,  67  S.  W.  1126.    See  ante.  Si  68.  S9. 

«■  Reg.  T.  Pocock,  6  Cox,  C.  C.  172,  Beale's  Cas.  423,  Mlkell'a  Caa.  233. 

t»  Rex  T.  Martin,  G  Car.  ft  P.  130;  Reg.  v.  Holland,  2  Mood,  ft  R.  351, 
Beale'B  Caa.  164;  Reg.  v.  Plummer,  1  Car.  k  K.  600;  Reg.  v.  Swlndall, 


HOHCIDB. 


319 


But  if  the  death  resulted  solely  from  some  independeni  cause, 
•nd  not  from  his  act  or  omission,  he  is  not  responsil^e ;  and  it 
can  make  no  difference  that  it  would  have  resulted  from  his  act 
or  omission,  if  the  independent  cause  had  not  interrened.'" 
These  principles  have  been  applied  in  a  variety  of  cases.  For 
convenience  in  treatment,  they  may  be  classiSed  as  cases  in 
vhich  the  contributing  or  intervening  cause  was  (1)  the  state  or 
condition  of  the  deceased  at  the  time  of  the  injury;  (2)  the  con- 
duct of  the  deceased  at  the  time  of  the  injury;  (3)  the  state  or 
condition  of  the  deceased  after  the  injury;  (4)  the  conduct  of 
the  deceased  after  the  injury;  (5)  the  act  or  omission  of  some 
third  person  before  or  at  the  time  of  the  injury,  or  afterwards. 

(6)  State  or  Condition  of  the  Deceased  at  the  Time  of  the  In- 
jury,— If  an  injury  causes  death,  the  person  who  inflicted  it 
cannot  escape  responsibility  for  the  homicide  by  showing  that 
the  deceased,  by  reason  of  disease  or  drunkenness,  or  other  phy- 
sical infirmity,  as  heart  disease,  for  example,  was  more  suscep- 
tible to  fatal  effects,  or  even  that  the  injury  would  not  have 
proved  fatal  except  for  bis  condition ;  and  it  can  make  no  differ- 
ence that  the  accused  did  not  know  of  his  condition."' 

1  Car.  ft  K.  ISO.  B«aIe'B  Cas.  197;  Reg.  t.  HKtnes,  2  Car.  A  K.  368,  Beale's 
Caa.  170;  Com.  t.  Foi,  7  GrB,7  (Mass.)  B86;  Burnett  t.  State,  14  Lea 
(Tenn.)  439. 

"It  death  resaltfl  tadlrectlr  from  a  blow  tbrougb  a  chain  of  natural 
canees.  unchanged  by  human  action,  the  blow  Is  regarded  as  the  cause 
of  de&tb."  Cunningham  t.  People,  19G  111.  550,  63  N.  B.  617;  Kelley  v. 
State.  63  Ind.  311.  Hikell's  Cu.  57G.  note. 

i>*  LlTlngBton  T.  Com.,  14  Qret.  (Va.)  592;  State  v.  Scates.  &  Jones 
(GO  N.  C.)  410. 

In  a  recent  Caltfomla  case  one  who  Inflicted  a  neceuarlly  tatal 
wound  was  held  guilty,  though  deceased  eubsequently  cut  his  own 
Ihroat.  People  v.  Lewis,  1S4  Cal.  661,  67  Pac.  470.  Hikell's  Cas.  G69, 
But  this  was  on  the  theory  that  both  wounds  contributed  to  his  death. 

n*  In  Res  v.  JobOBOii,  1  Lewin,  C.  C.  164,  where  the  deceased  bad 
died  from  a  blow  received  In  a  Oght  with  tbe  accused,  it  appeared  that 
he  was  Intoxicated  at  tbe  time,  and  a  surgeon  expressed  the  opinion 
that  the  blow  would  not  have  caused  lils  death  If  he  bad  been  sober. 
Hallock,  B.,  directed  an  acquittal  on  tbe  ground,  as  stated  by  blm.  that 
where  deatb  la  occasioned  partly  by  a  blow,  and  partly  by  a  predls- 
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Of  course,  if  the  disease  or  other  Infinnity  of  the  decease*! 
was  the  sole  cause  of  his  death,  and  the  act  of  the  accused  did  not 
accelerate  it,  or  contribute  to  it  at  all,  he  cannot  be  held  respon- 
8ible.»" 

To  convict,  the  jury  must  he  satisfied  beyond  a  reasonable 
doubt  that  death  would  not  have  occurred  at  the  time  it  did,  ex- 
cept for  the  act  of.  the  accused.  If  it  is  left  reasonably  in  doubt 
whether  the  disease  or  other  infirmity  or  the  act  of  the  accused 
was  the  cause  of  the  death,  there  must  be  an  acquittal,*^' 

(c)  Conduct  of  the  Deceased  at  the  Time  of  the  Injury. — If 
the  act  or  omission  of  a  person  was  the  cause,  and  not  merely  a 
condition,  of  another's  death,  he  has  clearly  committed  homicide, 
whatever  may  have  been  the  conduct  of  the  deceased  at  the  time 
of  the  injury,'***  The  homicide,  however,  may  be  rendered  jua- 
tifiahle  or  excusable  by  the  conduct  of  the  deceased.'** 

posinE  circumBtnnce,  It  ts  Impossible  to  apporttoo  the  operation  of  th« 
Beverol  causes,  and  to  aa?  with  certalnt;  that  tbe  death  vas  occasion- 
ed br  any  one  of  them  In  particular. 

This  decialon,  however,  !■  clearly  uniound,  and  there  are  many  de- 
clalons  opposed  to  It  In  Reg.  v.  Martin,  G  Car.  A  P.  130,  It  appeared 
that  the  deceased  was  In  an  Inllriii  state  of  health  at  the  time  of  tbe 
blow  which  caused  hla  death.  Parke,  B.,  said  to  the  Jury:  "It  la 
said  that  the  deceased  was  In  a  bad  state  of  health,  but  that  is  perfect- 
ly immaterial,  as.  If  tbe  prisoner  was  so  unfortunate  aa  to  accelerate 
ber  death,  he  must  answer  for  IL"  See,  also,  Reg.  v.  Plummer,  1  Car. 
ft  K.  600;  Com.  v.  Fox,  7  Gray  (Mass.)  GS6;  State  v.  Smith,  73  Iowa, 
32,  34  N.  W.  G97;  State  v.  Castello,  63  Iowa.  404,  17  N.  W.  606;  State  t. 
O'Brien,  SI  Iowa,  SS,  46  N.  W.  TG2,  Beale's  Caa.  433;  State  v.  Uorea,  2 
Ala.  Z76:  Hopkins  v.  Com.  (Ky.)  80  S.  W.  156. 

:"  Reg.  T.  Davla,  IE  Cox,  C.  C.  174,  Beale's  Caa.  171;  State  v.  O'Brien, 
81  Iowa,  SB,  46  N.  W.  762,  Beale's  Caa.  433:  Com.  v.  Fox,  7  Gray 
(Mass.)   G86;  LIvlngstOD  v.  Com.,  14  Grat.   (Va.)   692. 

See  Rogers  v.  State,  60  Ark.  76,  29  S.  W.  894,  46  Am.  St.  Rep.  164. 
31  L.  R.  A.  466,  where  defendant  first  shot  deceased  In  neceaaary  self- 
defense,  giving  him  a  fatal  wound,  and  again  shot  him  after  tbe  necea- 
slty  bad  passed. 

sMCom.  V.  Fox,  7  Gray  (Masa.)  68C. 

MuAnte,  i  236. 

Ml  Post,  S  276  et  aeq. 
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(d)  Contributory  Negligence. — The  rale  that  there  can  be  no 
recovery  in  a  civil  action  for  personal  injury  or  death  resulting 
tierefrom,  if  the  person  injured  or  killed  was  guilty  of  con- 
tributoiy  negligence^  has  no  application  in  prosecutions  for  homi- 
cide«« 

If  a  person  by  criminal  negligence,  as  by  reckless  driving,  or 
by  exposing  poison  or  dynamite,  causes  another's  death,  he  is 
responsible  therefor,  and  guilty  of  murder  or  manslaughter, 
according  to  the  circumstances,  notwithstanding  the  fact  that 
the  deceased  may  have  been  guilty  of  negligence  contributing 
to  his  death,  and  notwithstanding  the  fact  that  he  would  not 
have  been  killed  if  he  had  used  due  care.^^ 

(e)  State  or  Condition  of  the  Deceased  after  the  Injury. — 
If  death  results  from  an  injury,  the  person  who  inflicted  it  is 
responsible,  though  the  injury  may  have  resulted  in  disease  or 
sickness,  as  gangrene  ol*  fever,  and  the  disease  or  sickness  may 

ssoAnte,  S  158. 

ni  Such  a  defense  as  this  was  allowed  on  a  charge  of  manslaughter 
In  Reg.  V.  Birchall,  4  Post.  St  F.  1087;  but  this  view  is  wrong,  and  is 
opposed  by  a  number  of  cases. 

la  Reg.  V.  Longbottom,  8  Cox,  C.  C.  439,  Mikell's  Cas.  94,  where  the 
defendants  were  indicted  for  manslaughter  in  negligently  driving  over 
a  man  and  killing  him,  it  was  held  that  they  were  guilty,  notwith- 
standing the  deceased  was  deaf,  and  was  negligently  walking  in  the 
middle  of  a  public  road  on  a  dark  night  "There  is  a  very  wide  dif- 
ference," said  Rolfe,  B.,  "between  a  civil  action  for  pecuniary  com- 
pensation for  death  arising  from  alleged  negligence  and  a  proceeding 
by  way  of  indictment  for  manslaughter.  The  latter  is  a  charge  imput- 
ing criminal  negligence,  and  there  is  no  balance  of  blame  In  charges  of 
felony,  but  whenever  it  appears  that  death  has  been  occasioned  by  the 
illegal  act  of  another,  that  other  is  guilty  of  manslaughter  in  point  of 
law,  though  it  may  be  that  he  ought  not  to  be  severely  punished." 
The  following  cases  are  to  the  same  effect:  Reg.  y.  Swlndall,  2  Car.  ft 
K.  230,  Beale's  Cas.  167;  Reg.  v.  Kew,  12  Cox,  C.  C.  355,  Beale's  Cas. 
165;  Reg.  v.  Dalloway,  2  Cox,  C.  C.  273,  Beale's  Cas.  165;  Reg.  v. 
Desvlgnes,  70  I*.  T.  76,  Mikell's  Cas.  96,  n.;  Reg.  v.  Hutchinson,  9  Cox, 
C.  C.  555;  Belk  v.  People,  125  111.  584,  17  N.  E.  744;  Com.  v.  Boston  ft 

li.  H.  Corp.,  134  Mass.  211, 

C.  ft  M.  Crimea— 21* 


322 


OFFENSES  AQAIWST  THE  PERSON. 


hare  been  the  immediste  cauee  of  death,  for  in  such  a  case  the 
death  is  traceable  to  the  injury  as  a  proximate  cause.*"* 

If,  however,  the  disease  or  sickness  was  not  caused  by  the 
injury,  but  resulted  from  some  independent  cause,  the  person 
who  inflicted  the  injury  is  not  responsible,  eren  tliou^  it  be 
conceded  that  the  injury  would  have  caused  death  if  the  inde- 
pendent cause  had  not  intervened.^' 

(/)  Conduct  of  the  Deceased  after  the  Injury. — If  a  person 
injures  another,  and  the  injury  causes  death,  he  is  responsible 
for  the  homicide,  though  the  injury  may  not  have  been,  in  its 
nature  necessarily  mortal,  but  may  have  become  bo  because  of 
misccotduct  or  neglect  on  the  part  of  the  deceased,  as  because  of 
failure  or  refusal  to  procure  medical  treatment,  or  to  submit  to 
a  surgical  operation,  or  because  of  imprudent  exposure,  or  the 
use  of  intoxicating  liquors.''* 

In  an  English  case  the  deceased  was  severely  cut  by  the  ac- 
cused across  the  finger  by  an  iron  instrument,  and  refused  to 
have  the  finger  amputated.  At  the  end  of  a  fortnight  lockjaw- 
came  on,  and  the  finger  was  then  amputated,  but  it  was  too 
late,  and  the  lockjaw  ultimately  caused  his  death.  The  sur- 
geon was  of  the  opinion  that  early  amputation  would  probably 
have  saved  the  life  of  the  deceased,  but  it  was  nevertheless  held 
that  the  accused  was  responsible."" 

i"l  Hale.  P.  C.  428;  Reg.  v.  Holland,  t  Uood.  ft  R.  S61,  Beale's  Caa. 
164;  Rex  v.  Tye.  Rubb.  ft  R.  345:  Burnett  v.  SUte,  14  Left  (Tena.)  439. 
It  has  been  bo  held,  for  example,  where  a  wound  reeulted  In  lockjaw, 
and  the  lockjaw  ultimately  caused  deatb.  Reg.  v.  Holland,  supra,  and 
where  a  bullet  wound  caused  pneumonia  or  congestion  of  the  lung,  re- 
sulting In  death.    Smith  v.  State,  GO  Ark.  646,  8  S.  W.  941. 

Ill  Livingston  T.  Com.,  14  Grat.  (Ta.)  592;  Buah  v.  Com.,  78  Ky.  S6S. 

»*  1  Hale,  P.  C.  428;  1  Hawk,  P.  C.  c.  XIH,  Mlkell's  Caa.  667;  Rex  v. 
Rew,  J.  Kelyng,  26,  Be:ile'B  Cbb.  163,  Mlkell's  Cas.  669;  Reg.  v.  Holland. 
2  Mood,  ft  R.  3E1,  Besle'e  Cas.  164;  State  t.  Morphy,  8S  Iowa,  270,  11 
Am,  Rep.  122;  Com.  v.  Hackett,  2  Allen  (Mass,)  136. 

(•>  Reg.  V.  Holland,  supra.  See,  aleo,  Hopkins  t.  TT.  B.,  4  App.  D.  C 
430;  Franklin  v.  State,  41  Tex.  Cr.  R.  21,  51  S.  W.  951.  In  Rex  t. 
Rew,  J.  Kelyng,  26,  Beale's  Cas,  163,  MikeH'E  Cas.  669,  It  was  decided  as 
early  a>  the  year  1662  that  "If  one  gives  wounds  to  another  who  neg- 
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(g)  Acts  or  Omissions  of  Third  Persons — (i)  In  OeneraL — 
If  a  person  inflicts  a  wound,  or  is  otherwise  guilty  of  any  crimi- 
nal act  or  omission,  and  such  act  or  omission  is  a  cmise  of  the 
death  of  another,  he  is  not  relieved  from  responsibility  for  the 
homicide  by  the  fact  that  tJie  unlawful  act  or  omission  of  a 
third  person  also  contributed  to  cause  the  death,  or  would  itself 
have  caused  the  death.  He  is  not  responsible,  however,  if  the 
act  or  omission  of  a  third  person  was  the  sole  cause  of  the  death, 
even  though,  but  for  it,  his  own  act  or  omission  would  have  re- 
sulted fatally.^* 

If  a  man  wounds  another,  and  the  wound  causes  death,  he  is 
responsible  for  the  homicide,  though  another  wound,  which 
would  have  proved  fatal,  had  previously  been  inflicted  by  anoth- 
er. But  in  such  a  case  the  person  who  inflicted  the  first  wound, 
if  he  was  not  acting  in  concert  with  the  person  who  inflicted  the 
second,  is  not  guilty.**^ 

If  the  criminal  negligence  of  a  person  operates  directly  to 
eanse  another's  death,  he  is  none  the  less  responsible  because  the 
Diligence  of  a  third  person  contributed.*'* 

{£)  Act  or  Negligence  of  Physician  or  Surgeon. — ^Persons  ac- 
ensed  of  murder  or  manslaughter  have  frequently  sought  to  es- 
cape responsibility  for  the  homicide  on  the  ground  that  it  was 
caused  by  the  act  of  a  physician  or  surgeon  in  administering 
chloroform  or  performing  an  operation,  or  by  his  unskillfulness 
or  Tiegleet  in  treating  the  deceased.    This  defense,  however,  will 

• 
lects  the  cure  of  them,  or  is  disorderly,  and  doth  not  keep  the  rule 

which  a  person  wounded  should  do,  yet.  If  he  die,  It  la  murder  or  man- 
slaughter, according  as  the  case  Is  In  the  person  who  gave  the  wounds, 
because,  If  the  wounds  had  not  been,  the  man  had  not  died;  and 
therefore  neglect  or  disorder  In  the  person  who  received  the  wounds 
shall  not  excuse  the  person  who  gave  them." 

2MReg.  V.  Haines,  2  Car.  St  K.  368,  Beale's  Cas.  170;  Keg.  v.  Davis, 
15  Cox,  C.  C.  174,  Beale's  Cas.  171;  People  v.  Ah  Fat,  48  Cal.  61; 
Fisher  v.  State,  10  Lea   (Tenn.)   161. 

unpeople  V.  Ah  Fat,  supra;  State  t.  Scates,  6  Jones  (50  N.  C.)  420. 

»>Reg.  V.  Swlndall,  2  Car.  St  k.  230,  Beale's  Cas.  167;  Reg.  v.  Haines, 
1  Car.  4b  K.  868,  Beale's  Cas.  170. 
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not  generally  prevail.  It  has  repeatedly  been  held,  and  it  must 
be  regarded  as  settled,  that  when  a  surgical  operation  is  per- 
formed or  chloroform  administered  in  a  proper  manner,  and 
tinder  circumstances  which  render  it  necessary,  in  the  opinion  of 
competent  surgeons,  upon  one  who  has  received  a  dangerous 
wound,  though  the  wound  may  not  be  necessarily  mortal  in  it- 
self, and  the  operation  is  ineffectual  to  eave  the  life  of  the  pa- 
tient, or  it  or  the  chloroform  is  itself  the  immediate  cause  of 
the  patient's  death,  the  person  who  gave  the  wound  is  neverthe- 
less responsible  for  the  consequences.'*'  Nor  is  he  relieved  from 
responsibility  by  the  mere  fact  that  improper  or  unskillful  treat- 
ment or  negligence  on  the  part  of  the  physician  or  surgeon  con- 
tributed to  cause  death.'*"  If  it  appears,  however,  that  im- 
proper treatment  was  the  sole  cause  of  death,  the  person  who 
gave  the  wound  is  not  responsible.'*' 

238.  L^Be  of  Time  betvreen  Injury  and  Death. 

To  render  one  responsible  for  homicide  because  of  a  wound  or 
other  injury  indicted  by  him,  the  death  must  occur  within  a  year 

3»»Reg.  V.  Davis,  15  Cox,  C.  C.  174,  Beale's  Caa.  ITl;  McAllister  v. 
State,  17  Ala.  <34,  G2  Am.  Dec.  ISO;  State  v.  Bantler.  44  Conn.  637.  26 
Am.  Rep.  486;  State  v.  Morpby,  33  Iowa,  270,  11  Am.  Rep.  122;  Com. 
V.  McFlke,  3  Cush.  (Mass.)  181,  GO  Am.  Dec.  T27;  Crum  v.  State,  64 
MlBB.  1,  1  So.  1,  60  Am.  Rep.  44  (overruling  McBeth  v.  SUM,  60  Mis. 
81).  See,  also,  Reg.  v.  Johnson,  1  Lewin,  C.  C.  164;  Reg.  v.  MIn- 
nock,  1  Craw,  ft  D.  46;  Reg.  v.  Lee,  4  Poet.  &  F.  63;  U.  8.  v.  Warner, 
'  4  McLean,  463,  Fed.  Cas.  No.  16,643;  Farsona  v.  SUte,  21  Ala.  300; 
Bowles  V.  State,  6S  Ala.  336;  Kee  v.  State,  28  Ark.  16S;  Clark  v.  Com., 
90  Ta.  360,  IS  S.  E.  440;  CotTman  v.  Com.,  10  Bush  (Kr.)  496;  State 
V.  Scott,  12  La.  Ann.  274;  State  v.  Baker,  1  Jones  (N.  C.)  267;  Com.  v. 
Green,  1  Ashm.  (Fa.)  289;  Com.  v.  Elsenhower,  181  Pa.  470,  37  Atl. 
621,  59  Am.  St.  Rep.  670,  Mlkell's  Cas.  676. 

"OReg.  T.  Davis,  15  Cox,  C,  C.  174,  Beale's  Cas.  171;  Com.  v.  Hackett. 
2  Allen  (Mass.)  136;  Parsons  v.  State,  21  Ala.  300. 

a"l  Hale,  F.  C.  428;  Reg.  v.  Cheverton,  2  Foat.  A  F.  833;  Harvey 
V.  State,  40  Ind.  616;  State  v.  Morpby,  88  Iowa,  270,  11  Am.  Rep.  122; 
Com.  v.  Hackett,  2  Allen  (Mass.  )136.  . 
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find  a  day.    Tf  it  does  not,  the  law  conclusively  presumes  that 
the  death  was  due  to  some  other  cause.^^ 

(B)  Murder  at  Common  Law. 

239.  Definition. — ^Murder  is  the  unlawful  killing  of  a  human 
being  with  malice  aforethought,  express  or  implied.^** 

There  is  express  malice — ^the  homicide  not  being  justifiable 
or  excusable,  and  not  being  committed  under  extenuating  cir- 
cumstances reducing  it  to  manslaughter — 

1.  When  there  is  an  actual  intent  to  cause  the  death  of  the 

person  killed. 

2.  When  there  is  an  actual  intent  to  cause  the  death  of 

any  other  person. 
Malice  is  implied,  with  the  same  exceptions— 

1.  When  there  is  an  actual  intent  to  infiict  great  bodily 

harm. 

2.  When  an  act  is  willfully  done  or  a  duty  willfully  omit- 

ted, and  the  natural  tendency  of  the  act  or  omission 
is  to  cause  death  or  great  bodily  harm. 

3.  Subject^  perhaps,  to  some  limitations,  when  a  homicide 

is  committed,  though  unintentionally,  in  an  attempt 
to  commit  or  the  commission  of  some  other  felony. 

4.  When  a  homicide  is  committed,  though  unintentionally, 

in  resisting  a  lawful  arrest^  or  in  obstructing  an  of- 
ficer in  his  attempt  to  suppress  a  riot  or  affray. 

«"8  Inst.  53;  2  Hale,  P.  C.  179;  1  Hawk.  P.  C.  c.  23;  Id.,  c.  18, 
Mlkell's  Cas.  556;  State  v.  Orrell,  1  Dev.  (N.  C.)  139,  17  Am.  Dec.  563: 
People  V.  Aro,  6  Cal.  207;  People  v.  Kelly,  6  Cal.  210;  State  v.  Mayfleld, 
66  Mo.  125;  Hardin  v.  State,  4  Tex.  App.  355,  370. 

Ma  Murder  is  committed,  said  Lord  Coke,  "when  a  person  of  sound 
memory  and  discretion  unlawfully  killetb  any  reasonable  creature  in 
being,  and  under  the  king's  peace,  with  malice  aforethought,  either  ex- 
press or  implied."  3  Inst  47.  pee,  also,  4  Bl.  Comm.  195;  1  Hale,  P. 
C.  451;  1  Hawk.  P.  C.  c.  13,  Mikell's  Cas.  592;  Spies  v.  People,  122  111. 
1,  12  N.  B.  865,  17  N.  B.  898,  3  Am.  St  Rep.  320;  Bivens  v.  State,  11. 
Ark.  455;  Com.  y.  Webster,  6  Cush.  (Mass.)  295,  52  Am.  Dec.  711. 
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240.  MaUce  Af  orflthonffht. 

(a)  In  General. — The  distiDguiahing  characteristic  of  murder 
IB  malice  aforethought.***  When  it  exists,  the  homicide  is  al- 
-ways  murder.  When  it  does  not  exist,  the  homicide  cannot  bo 
murder,  hut  is  either  manslaughter,  or  else  is  justifiable  or  ex- 
cusable. The  expression  "malice  aforethought"  is  very  tech- 
nical, and  cannot  be  taken  in  the  ordinary  eense  of  the  term 
"malice."  It  must  be  conetrued  according  to  the  decided  cases, 
which  have  given  it  a  meaning  different  from  that  which  might 
be  supposed.  It  does  not  necessarily  mean  anger,  hatred,  or  ill- 
will,  hut,  as  we  Bhall  see  in  subsequent  sections,  includes  many 
other  unlawful  or  wrongful  motives  or  conditions  of  mind. 
Chief  Justice  Shaw  said  in  the  celebrated  Webster  Case  that  it  is 
not  confined  to  ill-will  towards  one  or  more  individual  persons, 
but  is  intended  to  denote  "an  action  flowing  from  any  wicked 
and  corrupt  motive, — a  thing  done  malo  animo, — ^where  the  fact 
hae  been  attended  with  such  circumstances  as  carry  in  them  the 
plain  indications  of  a  heart  regardless  of  social  duty,  and  fatally 
bent  on  mischief."'*' 

M«"TIie  killing  must  bo  with  malice  aforetbougbt,  to  toftke  It  th« 
crime  of  murder.  Tbfs  is  the  grand  criterion  which  now  dlstlngulBbM 
murder  from  other  klllliiK."  4  Bl.  Comm.  198;  Com.  v.  Tork,  9  Mete. 
(GO  MuB.)  93,  43  Am.  Dec.  873. 

MsCom.  T.  Webster.  G  CuBh:  (Msbb.)  29G,  62  Am.  Dec.  711*  Sea. 
alBO,  4  Bl.  Comm.  198;  FoBt.  G.  L.  356;  Rag.  v.  Seme,  IG  Cox.  C,  C.  Sll, 
Beale-B  Cae.  46G;  State  v.  Smith.  2  Strob.  (S.  C.)  77,  47  Am.  Dec.  589, 
Beale's  Cas.  468;  Com.  v.  Drum.  68  Pa.  9,  19;  McClain  t.  Com.,  110  Pa. 
263,  1  Atl.  4G;  State  v.  Douglass.  38  W.  Va.  297;  McAdamB  t.  State,  25 
Ark.  405;  DaTldBon  v.  SUte,  13G  Ind.  254.  S4  N.  B.  972;  Hayes  v.  Peo- 
ple, 106  111.  306,  46  Am.  Rep.  698;  Com.  v.  Tork,  9  Mete.  (EO  Masa)  93, 
43  Am.  Dec.  373;  SUta  t.  Chavla,  SO  N.  C.  358;  Ellis  v.  State,  30  Tex. 
App.  601,  18  S.  W.  139. 

"Reduced  to  its  loweat  terms,  malice  In  murder  means  knowledge  of 
such  circumstances  that  according  to  common  experience  there  la  a 
plain  and  strong  likelihood  that  death  will  follow  the  contemplated 
act,  coupled  perhaps  with  an  Implied  negation  of  anr  excuse  or  JustlQ- 
catlon."  Holmes,  C.  J.,  In  Com,  v.  Chance,  174  Mass.  263,  64  N.  B.  6G1, 
Mlkell'a  Cas.  597,  note. 
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(6)  Deliberation  and  Premeditation. — ^Wliere,  by  statute, 
murder  ift  divided  into  degrees,  deliberation  and  premeditation 
are  generally  made  essential  to  murder  in  the  first  degree.*** 
The  common  law,  however,  recognizes  no  degrees  of  murder, 
and,  to  constitute  murder  at  common  law,  deliberation  and  pre- 
meditation are  not  necessary.  In  other  words,  the  "malice 
aforethought"  required  by  the  common  law  need  not  exist  for 
any  length  of  time  before  the  killing,  but  it  is  sufficient  if  it 
exists  at  the  time  of  killing.  It  may  arise  simultaneously  with 
the  act  which  causes  death.**^ 

Provoking  language,  as  we  shall  see,  is  not  sufficient  provoca- 
tion to  reduce  an  intentional  killing  to  manslaughter.  There- 
fore^ if  a  man,  when  provoked  by  insulting  words,  immediately 
revenges  himself  by  the  use  of  a  deadly  weapon,  and  death 
ensues,  there  is  malice  aforethought,  and  the  homicide  is  mur- 
der. It  is  none  the  less  malice  aforethought  because  the  act  is 
done  suddenly  and  without»deliberation  or  premeditation.**' 

"The  law,"  said  the  Tennessee  court,  *^ows  no  specific  time 

iMP08t»  I  258. 

MTCom.  V.  Webster,  5  Cnsh.  (Mass.)  296,  62  Am.  Dec.  711;  Com.  t. 
York,  9  Mete.  (50  Mass.)  98,  43  Am.  Dec.  873;  Allen  v.  U.  8.,  164  U.  8. 
492;  McMillan  v.  State,  85  Ga.  54;  State  v.  Anderson,  2  Overt.  (Tenn.) 
6,  5  Am.  Dec  648;  McAdams  v.  State,  25  Ark.  405;  People  v.  Williams, 
43  Cal.  844;  Cook  v.  State,  77  Ga.  96;  State  v.  Ashley,  45  La.  Ann.  1036, 
18  So.  738;  State  v.  Decklotta,  19  Iowa,  447;  State  v.  Hockett,  70  Iowa, 
442,  80  N.  W.  742;  Peri  v.  People,  65  111.  17;  People  v.  Clark,  7  N.  Y. 
885;  Leighton  v.  People,  88  N.  Y.  117.  Beale's  Cos.  472;  Nye  v.  Peo- 
ple, 85  Mich.  16;  State  v.  Moore,  69  N.  C.  267;  Green  v.  State,  18  Mo. 
882. 

34>Com.  T.  Webster,  supra.  It  was  said  in  this  case:  "It  is  not 
the  lees  malice  aforethought,  within  the  meaning  of  the  law,  because 
the  act  is  done  suddenly  after  the  Intention  to  commit  the  homicide  is 
formed.  It  la  sufllclent  that  the  malicious'  Intention  precedes  and 
accompanies  the  act  of  homicide.  It  is  manifest,  therefore,  that  the 
wordB  ^malice  aforethought'  in  the  description  of  murder  do  not  imply 
deliberation,  or  the  lajMse  of  considerable  time  between  the  malicious 
intent  to  take  life  and  the  actual  execution  of  that  intent,  but  rather 
denote  purpose  and  design,  in  contradistinction  to  accident  and  mis- 
chance.'* 
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within  wliich  an  intent  to  kill  must  be  formed  so  as  to  make  it 
murder.  If  the  will  accompaDies  the  act,  a  moment  antecedent 
to  the  act  itself  which  causes  death,  it  seems  to  be  as  com- 
pletely sufBcient  to  make  the  offense  murder  as  if  it  were  a  da; 
or  any  other  time."'*' 

(c)Expre8S  and  Implied  Malice. — From  a  very  early  day 
malice  has-been  divided  into  express  and  implied  malice.**** 
This  distinction  has  been  criticised  on  the  ground  that  malice 
must  of  necessity  always  be  inferred  from  the  circumstances,  and 
is  therefore  always  implied.  Id  a  sense,  this  is  true,  but  it  is 
not  sufGcient  reason  for  not  recognizing  the  distinction  as  it  has 
been  understood  in  tbe  law  of  homicide.  It  is  convenient,  and, 
if  properly  understood,  it  is  not  misleading.  It  is  expressly 
recognized  by  the  statutes  in  some  states  in  dividing  murdw 
into  degrees.  By  express  malice  is  meant  an  actual  intention 
to  kill.  It  exists  whether  the  intention  be  to  kill  the  person 
who  is  killed,  or  to  kill  some  other  jMrson.'"'  Implied  malice 
exists  when  there  is  no  actual  intent  to  kill  any  person,  but  death 
is  caused  by  conduct  which  the  law  regards  as  showing  such 
an  abandoned  state,  of  mind  as  to  be  equivalent  to  an  actual  in- 
tent to  kill.     From  such  conduct  the  law  implies  malice.*'*' 

3«>  state  T.  Anderson,  S  Overt  {Tenn.)  6.  6  Am.  Dec  648. 

»»4  Bl.  Comm.  198.  199;  1  Hale,  P.  C.  4B1. 

Ill  "EipresB  malice,"  saya  Blackatone,  "1b  when  one,  vlth  a  sedata 
and  deliberate  mind,  and  formed  design,  doth  kill  another,  whlcb 
formed  design  Is  evidenced  by  external  clrcumstanceB.  discovering  that 
Inward  Intention,  as  lying  In  wait,  antecedent  menacea,  former  grudgea, 
and  concerted  actaemes."  4  Bl.  Comm.  19S,  And  see  McCoy  v.  State, 
25  Tex.  33,  78  Am.  Dec.  520;  McWhlrt's  Case,  3  Oral.  (Va.)  694,  46  Am. 
Dec  196;  Warren  v.  State,  4  Cold.  (44  Tenn.)  130. 

s»»  See  Hadley  v.  State,  66  Ala.  81,  Beale's  Caa,  468 ;  Rex  v.  Halloway, 
Cro.  Car.  131,  Mlhell's  Cas.  G93;  State  v.  Capps,  134  N.  C.  622,  46  S.  E. 
730;  McClaIn  v.  Com.,  110  Pa.  263,  1  Atl.  46;  SUte  v.  Leslie,  34  S.  C. 
120,  13  S.  E.  319,  27  Am.  St  Rep.  799.  See,  alao,  ante,  i  62,  and  notea 
thereto. 
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241.  Actual  Intent  to 


(a)  In  General, — ^Whenever  an  accountable  man  kills  another 
intentionally,  he  is  guilty  of  murder  with  express  malice  unless 
the  killing  is  justifiable  or  excusable,^*^'  or  unless  there  are  such 
arcumstances  of  provocation  as  will  reduce  the  homicide  to 
manslaughter.*'**  And  if  a  man  voluntarily  and  willfully  does 
an  act,  the  natural  and  probable  consequence  of  which  is  to  cause 
another's  death,  an  intent  to  kill  will  be  presumed.*'® 

(6)  Killing  a  Person  not  Iniended. — The  same  ifl  true  if  ff, 
man  kills  one  person  when  he  intends  to  kill  another.  If  a 
man  shoots  at  one  person  with  intent  to  kill  him,  and  uninten- 
tionally kills  another,  or  sets  poison  for  one  person  and  another 
drinks  it  and  dies,  it  is  murder  with  express  malice  of  the 
person  killed,  even  though  he  be  a  friend.^**^ 

»t  Pest,  S  266  et  seq. 

»4  Post,  S  256  et  seq. 

zssNo  principle  Is.  better  settled  in  the  criminal  law  than  the  prin- 
cisKil  that  "a  person  must  be  presumed  to  intend  to  do  that  which  he 
Tolnntarlly  and  willfully  does  in  fact  do,  and  that  he  must  Intend  all 
the  natural,  probable,  and  usual  consequences  of  his  own  acts."  Per 
Chief  Justice  Shaw  In  Com.  v.  Webster,  5  Cush.  (Mass.)  295,  52  Am. 
Dec  711.    See  ante,  S  58;  post,  S  244. 

"If  one  voluntarily  or  willfully  does  an  act  which  has  a  direct  ten- 
dency to  destroy  another's  life,  the  natural  and  necessary  conclusion 

from  the  act  Is,  that  he  intended  so  to  destroy  such  person's  life." 

^m.  y.  York,  9  Mete.   (50  Mass.)  93,  103,  43  Am.  Dec.  373;  State  v. 

^^elle,  34  S.  C.  120,  13  S.  B.  319,  27  Am.  St.  Rep.  799,  Mlkell's  Cas.  604. 
'^<>Ante,  S  59(b);  1  Hale,  P.  C.  466;  Gore's  Case,  9  Coke,  81a,  Beale's 

Cas.  209;   Rex  v.  Plummer,  12  Mod.  627;    Saunders'  C^se,  2  Plowd. 

*73;  Golllher  v.  Com.,  2  Duv.   (Ky.)    163,  87  Am.  Dec.  493;   State  v. 

Smith,  2  Strob.   (S.  C.)   77,  47  Am.  Dec.  589,  Beale's  Cas.  468;   Ck)m. 

▼.  Eisenhower.  181  Pa.  470,  37  Atl.  521,  59  Am.  St.  Rep.  670;    State 

▼•  Raymond,  11  Nev.  98;  Angell  v.  State,  36  Tex.    542,  14  Am.  Rep. 

380;  Johnson  T.  State,  92  Oa.  36,  17  S.  E.  974;  Durham  v.  State,  70 

^  264;  State  V.  Montgomery,  91  Mo.  52,  3  S.  W.  379;  Wareham  t. 
^^0*  25  Ohio  St  601.  See,  also,  Reg.  y.  Latimer,  16  Cox,  C.  C. 
70,  Beale's  C^as.  217.  Mlkell's  Cas.  163. 

^  two  persons  engage  in  a  duel,  and  one  accidentally  kills  a  tiy- 
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The  intention  need  not  even  be  to  kill  any  particular  person. 
It  is  murder  to  willfully  shoot  into  a  crowd,  or  to  do  any  other 
dangerous  act,  with  a  genersl  intent  to  kill  or  inflict  (creat  bodily 
hann."' 

342.  Absence  Of  Actual  Intent  to  Kill— In  a«neraL 

One  may  be  guilty  of  murder  at  common  law,  tbou^  there 
may  have  been  no  actual  intent  to  kilL  Whether  or  not  the  of- 
fense is  murder  depends  upon  the  nature  and  extent  of  the  in- 
jury or  wrong  actually  intended.  It  has  been  said  that  there 
are  really  only  four  cases  in  which  an  unintentional  killing  will 
constitute  murder,— only  four  cases,  that  is,  in  which  the  law 
will  imply  malice  where  there  was  no  actual  intent  to  cause 
death.  These  are:  (1)  Cases  in  which  there  was  an  intent 
to  inflict  great  bodily  harm;  (2)  cases  in  which,  conceding  that 
there  was  no  actual  intent  to  injure,  an  act  was  done  or  duty 
omitted  willfully,  and  without  justification  or  excuse,  the  nat- 
ural tendency  of  which  was  to  cause  death  or  great  bodily  harm; 
(3)  cases  in  which  the  death  was  caused  while  engaged  in 
the  commission  of,  or  attempt  to  commit,  some  other  felony; 
and  (4)  cases  in  which  the  death  was  caused  while  resisting  a 
lawful  arrest,  or  obstructing  an  officer  in  an  attempt  to  suppress 
a  riot  or  affray.  A  homicide  unintentionally  committed  in  doing 
an  unlawful  act  not  coming  within  any  of  these  cases  is  gen- 

stander,  tie  1b  guilty  of  the  murder  of  the  brstander.  State  t.  IU7- 
mond,  11  Nev.  9S. 

If  a  person  attempts  to  poison  one  person,  and  vnlntentlonally  poi- 
sons and  kills  anotlier,  he  Is  guilty  of  the  mnrder  of  the  latter. 
Sanaders'  Case,  2  Plowd.  47«;  State  t.  Fulkeraon.  Phil.  <N.  C.)  233- 

See  Reporter's  note  to  Saunders'  Case,  2  Plowd.  473,  reprinted  tn 
Hlkell's  Css.   4S0. 

Mil  Hawk.  P.  C.  c.  29,  B  12;  1  Hale,  P.  C.  27B;  Ree.  v.  Fretwell, 
Leigh  &  C.  443,  9  Coi,  C.  C.  471;  Gollllier  v.  Com.,  2  Dnv.  (Ky.)  1«S, 
87  Am.  Dec.  493;  Hopkins  t.  Com.,  50  Pa.  9;  Dunaway  v.  People,  110 
111.  233,  El  Am.  Rep.  686;  Herrln  t.  State,  S3  Tex.  63S;  Robinson  v. 
State,  64  Ala.  8S;  Presley  t.  State,  5S  Ala.  98;  State  t.  Youni;  GO  W. 
Va.  96,  40  S.  B.  3S4,  88  Am.  St.  Hep.  846. 
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erally  involuntary  manslaughter,**^'  or  not  punishable  at  all,  and 
is  not  mur<ljBr.*** 

243.  Intention  to  Inflict  Great  Bodily  Harm. 

All  the  authorities  agree  that,  where  death  is  caused,  though 
unintentionally,  by  an  act  done  with  intent  to  inflict  great  bodily 
harm,  and  without  justification  or  excuse,  nor  under  circum- 
stances reducing  the  homicide  to  manslaughter,  it  is  murder. 
The  intent  shows  such  a  disregard  of  consequences  that  the  law 
implies  malice,  and  it  is  no  defense  in  such  a  case  to  say  that 
there  was  no  intent  to  kill.**** 

Thus,  killing  a  person  by  cruel  torture,  wantonly  inflicted, 
and  causing  grievous  bodily  injury,  is  murder,  even  conceding 
that  there  was  no  intent  to  cause  death.*** 

244.  Acts  or  Omissions  Tending  to  Cause  Death  or  Great  Bodily 

Harm. 

(a)  In  General. — ^It  is  also  settled  that,  if  death  is  caused  by 
a  willful  act  or  omission,  the  natural  tendency  of  which  is  to 
cause  death  or  great  bodily  harm,  the  homicide  is  murder  unless 
justifiable  or  excusable,  or  reduced  to  manslaughter  by  extenu- 
ating circumstances.  An  intent  to  kill  or  inflict  great  bodily 
harm  will  be  implied  as  a  matter  of  law,  and  without  inquiry 
into  the  actual  intent,  on  the  principle  that  a  man  is  to  be 
presumed  to  have  intended  the  natural  and  probable  consequen- 
ces of  his  voluntary  acts.  And  it  can  make  no  difference  in  such 
a  case  that  the  act  was  done  in  sudden  anger  or  in  recklessness, 
and  without  an  actual  intent  to  kill.^^* 

SM  Post,  S  262  et  seq. 

M»8ee  Wellar  v.  People,  30  Mich.  16. 

MO  See  Fost.  C.  L.  259;  1  Hale,  P.  C.  491;  State  v.  Hoover,  4  Dev. 
k  B.  (N.  a)  865,  84  Am.  Dec.  888;  McWhirt's  Case,  3  Qrat  (Va.)  694,' 
46  Am.  Dec;  196. 

Ml  State  V.  Hoover,  4  Dev.  4b  B.  (N.  C.)  365,  84  Am.  Dec.  883. 

M3  Grey's  Case,  J.  Kelyng,  64  Beale's  Cas.  463,  Mikell's  Cas.  400; 
Reg.  V.  Seme,  16  Cox,  C.  C.  811,  Beale's  Cas.  465;  Rex  v.  Halloway, 
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Thus,  it  is  murder  at  common  law  to  kill  a  peraon  by  wilJ- 
fully  riding  an  unruly  and  vicious  horse  into  a  crowd,'"  or  by 
willfully  throwing  a  missile  from  the  roof  of  a  building  into  a 
crowded  street.'** 

So,  if  the  warden  of  a  prison  unnecessarily  takes  a  prisoner 
to  a  house  in  which  there  is  a  case  of  smallpox,  knowing  this 
fact,  and  knowing  that  the  prisoner  has  never  had  the  disease, 
and  desires  not  to  be  exposed  to  it,  and  the  prisoner  catches 
the  disease  and  dies,  the  warden  is  guilty  of  murder.'*' 

If  a  man  deliberately  shoots  in  the  direction  of  another,  who 
is  within  shooting  distance,  and  kills  him,  he  is  guilty,  of  mur- 
der, whether  he  intended  to  hit  him  or  not.  He  cannot  escape 
responsibility  by  showing  that  he  merely  intended  to  frighten 
him,  or  to  caiise  his  horse  to  throw  him,  etc.^* 

(6)  Use  ¥>f  a  Deadly  Weapon. — In  accordance  with  this  prin- 
ciple, the  willful  use  of  a  deadly  weapon  upon  another  without 
justification,  excuse  or  extenuating  circumstances  is  universally 
recognized  as  showing  malice.  Thus,  in  a  leading  English 
case,  a  blacksmith,  who  in  a  fit  of  sudden  anger  struck  his 
servant  on  the  head  with  an  iron  bar,  and  killed  him,  was  held 
guilty  of  murder,  whether  be  actually  intended  to  kill  or  not.'*' 

Cro.  Car.  131.  Mlkell'B  Cas.  B93;  Wellar  v.  People.  30  Mich.  16;  State 
V.  Smith,  2  Strob.  (S.  C.)  77,  47  Am.  Dec.  539.  Beale'e  Cas.  468;  Had- 
ley  V.  State,  65  Ala.  31.  Beale'e  Cae.  469;  Adams  t.  People,  109  111. 
444,  50  Am.  Rep.  617;  McMillan  T.  State,  3E  Oa.  54;  State  v.  Hoover, 
4  Dev.  &  B.  (N.  C.)  365,  34  Am.  Dec.  333;  Lewis  t.  State.  72  Ga. 
164;  PennBjrlvanlB  v.  Honeyman,  Add.  (Pa.)  147,  MlkeU's  Caa.  595. 

ss>  1  Hale,  P.  C.  476. 

i«<Bo1ea  T.  State.  9  Smedes  ft  H.  (Mlsa.)  284. 

IDE  Castell  V.  Bambridge.  2  Strange,  854,  Beale's  Caa.  420. 

isa  State  t.  Smith,  2  Strob.  (S.  C.)  77,  4T  Am.  Dec.  5S9,  Beale'B  Gas. 
4GS. 

i<n  Grey'a  Case,  J.  KelynK.  6<.  Beale'B  Cas.  463,  MlkeU's  Caa.  400. 
And  see  Com,  v.  York,  9  Mete.  (60  Mass.)  93,  43  Am.  Dec.  373;  Mc- 
Millan v.  State,  36  Qa.  54;  Hadley  T.  State,  66  Ala.  31,  Beale'a  CaB. 
469;  State  v.  Decklotts,  19  Iowa,  447;  State  v.  Hockett,  70  Iowa,  442, 
30  N.  W.  742;  Slate  t.  Muslck,  101  Mo.  260,  14  S.  W.  212;  Palmore 
V.  SUte,  29  Ark.  24S;   Murphy  t.  People,  9  Colo.  435,  13  Pac  628; 
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To  bring  a  case  witliin  the  operation  of  this  rule,  the  weapon 
must  be  a  deadly  one,  either  in  its  nature  or  in  the  manner  in 
which  it  is  used.  Where  the  instrument  used  is  not  one  likely 
to  cause  death  or  great  bodily  harm,  as  where  one  strikes  another 
with  his  fist,  or  with  a  small  stick  or  stone,  or  kicks  him,  the 
killing  is  manslaughter  only,  in  the  absence  of  an  actual  intent 
showing  a  felonious  purpose.  A  felonious  intent  in  such  cases 
will  not  be  implied,  but  must  be  clearly  proved.*^' 

A  common  assault  which  is  not  committed  with  a  deadly 
weapon,  nor  under  such  circumstances  as  to  naturally  cause 
death  or  great  bodily  harm,  will  not  supply  the  elenfent  of 
malice  necessary  to  constitute  murder,  where  there  is  no  actual 
intent  to  kill.  This  distinction  is  clearly  brought  out  by  Judge 
Campbell  in  a  Michigan  case.  ^'It  is  not  necessary  in  all  cases,'' 
he  said,  "that  one  held  for  murder  must  have  intended  to  take 
the  life  of  the  person  he  slays  by  his  wrongful  act     It  is  not 

People  V.  Barry,  31  Cal.  357;  Beauchamp  v.  State,  6  Blackf.  (Ind.) 
300;  Clem  y.  State,  31  Ind.  480;  Davison  v.  People,  90  HI.  221;  Hurd 
T.  People,  25  Mich.  405;  Evans  v.  State,  44  Miss.  762;  State  v.  Evans, 
GS  Mo.  574;  State  v.  Levelle,  34  S.  C.  120,  13  S.  E.  319,  27  Am.  St. 
Rep.  799;  State  v.  Douglass,  28  W.  Va.  297. 

2M  Wild's  Case,  2  Lewln,  C.  C.  214,  Beale's  Cas.  347  (where  a  man 
kicked  another  in  ejecting  him  from  his  house);  Turner's  Case,  1 
Ld.  Raym.  143  (where  a  servant  was  hit  on  the  head  with  a  clog); 
Rex  V.  Kelly,  1  Mood.  C.  C.  113  (where  it  was  uncertain  whether  the 
deceased  was  killed  by  a  blow  with  the  fist,  which  threw  him  upon 
a  brick,  or  by  a  blow  from  a  brick) ;  Wellar  v.  People,  30  Mich.  15 
(where  a  man  struck  his  wife  with  his  fist,  and  perhaps  kicked  her) ; 
State  T.  Jarrott,  1  Ired.  (N.  C.)  76  (where  the  blow  causing  death 
was  given  with  a  stick).  See,  also,  Darry  v.  People,  10  N.  Y.  120; 
Com.  ▼.  Pox,  7  Gray  (Mass.)  586;  State  v.  McNab,  20  N.  H.  160;  State 
V.  Smith,  32  Me.  369;  Williams  v.  State,  81  Ala.  1,  1  So.  179;  Sylvester 
V.  State,  71  Ala.  17. 

A  familiar  illustration  is  in  the  case  of  death  caused  in  a  prize 
light,  which  is  held  to  be  manslaughter  only,  unless  an  actual  Intent 
to  Icill  or  inflict  great  bodily  harm  is  shown.  1  East,  P.  C.  270;  Rex 
V.  Murphy,  6  Car.  ft  P.  103;  Rex  v.  Hargrave,  5  Car.  ft  P.  170.  A  stick 
or  pocket  knife  may  be  a  deadly  weapon.  It  is  so,  if  of  such  a  size, 
or  used  in  a  way,  as  to  be  likely  to  cause  dpaih.  Sylvester  v.  State, 
71  Ala.  17;  State  v.  West,  6  .Tones  (N.  C.)  505. 
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always  necessary  thut  he  must  harb  intended  a  personal  injury 
to  Buch  person.  But  it  is  necessary  that  the  intent  with  which 
he  acted  shall  be  equivalent  in  legal  character  to  a  criminal  pur- 
pose aimed  against  lifa  Generally,  the  intent  must  have 
been  to  commit  either  a  specific  felouy,  or  at  least  an  act  involr- 
ing  all  the  wickedness  of  a  felony.  And,  if  the  intent  be  directly 
to  produce  a  bodily  injury,  it  must  he  such  an  injury  as  may  be 
expected  to  involve  serious  consequences,  either  periling  life  or 
leading  to  great  bodily  harm.  There  is  no  rule  rec<^nized  as 
authority  which  will  allow  a  conviction  of  murder  where  a  fatal 
result  was  not  intended,  unless  the  injury  intended  was  ooe  of 
a  very  serious  character,  which  might  naturally  and  commonly 
involve  loss  of  life  or  grievous  mischief.  Every  assault  in- 
volves bodily  harm.  But  any  doctrine  which  would  hold  every 
assailant  as  a  murderer  where  death  follows  his  act  would  be 
barbarous  and  unreasonable.  *  *  *  In  general,  it  has  been 
held  that,  where  the  assault  la  not  committed  with  a  deadly 
weapon,  the  intent  must  be  clearly  felonious,  or  the  death  will 
subject  only  to  the  charge  of  manslaughter.  The  presumption 
arising  from  the  character  of  the  instrument  of  violence  is  not 
conclusive  either  way,  but,  where  such  weapons  are  used  as  do 
not  usually  kill,  the  deadly  intent  ought  to  be  left  in  no  doubt. 
There  are  cases  on  record  where  death  by  kicking  and  beating 
has  been  held  to  warrant  a  verdict  of  murder,  the  murderous 
intent  being  found.  But  where  there  was  no  such  intent,  the 
ruling  has  been  otherwise.  *  »  *  Where  the  weapon  or 
implement  used  is  not  one  likely  to  kill  or  to  maim,  the  killing 
is  held  to  be  manElaughter,  unless  there  is  an  actual  intent 
which  shows  a  felonious  purpose."'" 

(c)   AssavJt  with  the  Hands    or    Feet    Only. — Ordinarily, 
where  an  assault  is  made  with  the  hands  or  feet  only,  and  with- 

»B»  Wellar  v.  People,  30  Mich.  IB. 

The  case  of  PenDsylvanla  v.  Honeyman,  Add.  (Pa.)  147,  Mlkell's  Cas. 
G95,  holding  the  contrary,  la  not  Bustalned  by  the  weight  of  authority. 
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ont  a  deadly  weapon^  and  death  results  therefrom^  the  killing 
vnllhGt  amount  to  murder,  but  will  be  manslaughter  only.*^^ 
But  an  assault  may  be  made  with  the  fists  or  feet  in  such 
a  manner  ihat  the  law  will  imply  the  malice  necessary  to  con- 
stitute murder.     Thus,  if  a  strong  man  should  strike  or  kick 
a  very  young  infant,  or  should  intentionally  kick  a  grown  per- 
son in  a  vital  spot,  as  in  the  temple,  the  natural  result  of  such 
an  act  would  be  to  kill,  or  at  the  least  to  inflict  great  bodily 
harm,  and  the  felonious  intent  should  be  presumed.^^^ 

(d)  Setting  Fire  to  a  Building. — On  the  principle  stated 
above,  a  man  is  guilty  of  murder  if  he  willfully  sets  fire  to 
a  bnilding  in  which  he  knows,  or  ought  reasonably  to  know, 
there  are  human  beings,  and  burns  them  to  death,  though  the 
bnilding  may  not  be  a  dwelling  house,  and  he  may  not  be  guilty 
ot  arson,  *^^ 

(e)  Committing,  or  Attempting  to  Commit,  an  Abortion. — 
Since  an  attempt  to  procure  an  abortion  by  the  use  of  instru* 

menta  or  drugs,  where  the  woman  is  quick  with  child,  is  an 
>iniawful  act  endangering  her  life,  unintentionally  causing  her 
death  in  such  an  attempt  is  murder.'^*     The  same  principle 

^'^^WeUar  v.  People,  80  Mich.  16;  Wild's  Case,  2  Lewln,  C.  C.  214. 
^^%\e*B  Gas.  347;  and  other  cases  above  cited. 

^^McWhlrt'B   Case,   3   Grat    (Va.)    694,  46  Am.   Dec   196;    Penn- 

^Iraaia,  v.  Honeyman,  Add.  (Pa.)  147,  MlkeU's  Cas.  695.    And  see  Mur- 

^^y  V.  People,  9  Colo.  436,  18  Pac.  628;  State  v.  John,  172  Mo.  220,  72 
^'  ^.  526,  95  Am.  St.  Rep.  618. 

'^'Kq^  y.  Seme,  16  Cox,  C.  C.  811,  Beale's  Cas.  466;  MlkeU's  Cas. 

^  ^^^r.  V.  Horsey,  3  Post  ft  P.  287,  Mikell's  Cas.  699,  an  acquittal 
^  ^^^  on  the  theory  that  deceased  may  have  come  Into  the  Inclosure 
.        '^l^e  lire  was  set,  and  hence  his  death  was  not  the  natural  or 

2^^^^X«  result  of  the  prisoner's  act  in  setting  it 
fl^  ■^  ^ale,  P.  C.  429,  480;  State  v.  Moore,  26  Iowa,  128,  96  Am.  Dec. 
g^'  ^^e,  also.  Com.  v.  Keeper  of  Prison,  2  Ashm.  (Pa.)  227;  Ann  v. 
2{j|  ^*  11  Humph.  (Tenn.)  169;  Com.  v.  Parker,  9  Mete.  (Mass.) 
y  [^^  Am.  Dec.  896;  People  v.  Com.,  87  Ky.  487,  9  S.  W,  609,  810;  State 
^^e,  9  Houst  (Del.)  642,  88  Ati  812. 
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muat  apply  where  the  woman  is  not  quick  with  child,  if  th.e  at- 
tempt ie  made  in  a  way  to  endanger  her  life.*'* 

245.  BeckleBs  and  Wanton  Acts. 

To  make  an  unintentional  killing  hj  the  nse  of  a  deadly 
weapon  murder,  the  weapon  need  not  be  used  in  anger  or  ill- 
will.  It  is  sufficient  if  it  is  used  wantonly  and  recklessly  in 
such  a  way  ae  to  manifestly  endanger  life.  In  a  South  Carolina 
case,  the  defendant  had  wantonly  fired  his  pistol  in  the  di- 
rection of  a  man  riding  along  the  road,  with  the  intent,  aa  the 
evidence  tended  to  show,  to  cause  the  man's  horse  to  throw 
him,  and  the  shot  killed  a  bystander.  He  claimed  that  he  shot 
merely  as  a  joke,  hut  a  conviction  was  sustained."' 

246.  Circimutances   Showing  an   Abandoned  and  Mali^foant 

Heart. 

It  has  often  been  laid  down  by  writers  on  the  criminal 
law  and  in  the  cases  that,  where  the  circumstances  under  which 
a  man  kills  another  show  an  abandoned  and  malignant  heart, 
malice  will  be  implied,  and  the  killing  is  murder.  This  is 
a  clearly  settled  principle  of  the  common  law,^^"  and  in  some 
states  it  is  expressly  declared  by  statute.'^' 

ii^Smltb  T.  State,  33  Me.  48,  S4  Am.  Dec.  B07;  Com.  t.  Jackson, 
IB  Gray  (Maaa.)  187;  State  v.  Alcorn,  7  Idaho,  699,  64  Pac,  1014,  97 
Am.  St.  Hep.  262. 

It  the  attempt  Is  not  made  In  ancli  a  way  as  to  endanger  life,  or 
threaten  great  bodily  harm,  the  homtclde  is  manslaughter  only.  See 
post,  i  2tl3  d. 

instate  T.  Smith,  2  Strob.  (S.  C.)  77,  47  Am.  Dee.  689,  Beale'a  Cas. 
46S;  State  v.  Young,  60  W.  Va.  96,  40  S.  E.  334,  88  Am.  St.  Rep. 
846.  And  see  GolHher  v.  Com.,  2  Duv.  (Ky.)  163,  87  Am.  Dec.  493; 
State  T.  Harris,  63  N.  C.  1;  State  v.  Shaw,  64  S.  C.  666,  43  S.  E.  14,  60 
L.  R.  A.  801  (where  a  boy  was  killed  by  brutal  and  continuous  cbss- 
tlaement  by  one  In  loco  parentis). 

"•Com.  T.  Webster,  5  Cush.  (Mass.)  296.  62  Am.  Dec.  711;  Hayes 
V.  People,  106  111.  306.  46  Am.  Rep.  698;  McMillan  t.  State.  S6  Gb,  64; 
State  T.  Smith,  2  Strob.   (S.  C.)   71,  47  Am.  Dec.  689,  Beale's  Cas. 
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'Tf  the  act  which  produced  the  death,**  said  the  South  Oaro- 
Hna  court,  ''he  attended  with  such  circumstances  as  are  the 
ordinary  symptoms  of  a  wicked,  depraved,  and  malignant  spir- 
it, the  law,  from  these  circumstances,  will  imply  malice,  with- 
out reference  to  what  was  passing  in  the  prisoner's  mind  at 
the  time  he  committed  the  act"^® 

In  an  Illinois  case,  in  which  the  defendant  was  indicted  for 

the  murder  of  his  wife,  it  appeared  that  he  came  home  after 

he  Lad  been  drinking,  and  at  once  began  to  abuse  the  members 

^^  iis  family.    He  threw  a  tin  quart  measure  at  his  daughter, 

«^d  then  threw  a  heavy  beer  glass  in  the  direction  of  his  wife. 

-^xie  glass  struck  a  lamp  which  she  was  carrying,  causing  it  to 

5^pJode,  and  she  was  burned  to  death.     It  was  held  thtft  the 

-.   ^  could  properly  convict  him  of  murder,  if  they  believed 

^^  the  evidence  that  the  circumstances  showed  an  abandoned 

^  Xnalignant  heart  on  his  part,  though  he  may  have  had  no 

^^  intention  to  kill  his  wife.*^^ 


^^X^v, 


4^^;  State  v.  Hoover,  4  Dev.  &  B.   (N.  C.)   865,  84  Am.  Dec.  883; 
^te  ▼.  Shaw,  64  S.  C.  666,  48  8.  B.  14,  60  L.  R.  A.  801. 

^^'Thufl,  in  nilnois  it  is  declared  by  statute  that  "malice  shall 
^  implied  when  no  considerable  provocation  appears,  or  when  all 
^^  circumstances  of  the  killing  show  an  abandoned  and  malignant 
^eait"  In  Mayes  v.  People,  106  lU.  806,  46  Am.  Rep.  698,  thU  was 
<ftM  to  be  merely  declaratory  of  the  common  law. 
^^  State  V.  Smith,  2  Strob.  (S.  C.)  77,  47  Am.  Dec.  689,  Beale's 
^.  468. 

^^*  Mayes  v.  People,  106  111.  806,  46  Am.  Rep.  ^98.    "It  was  utterly 

^^^terial,"  said  the  court,  'Whether  the  plaintiff  in  error  intended 

J^  Sla«s  should  strike  his  wife,  his  mother-in-law,  or  his  child,  or 

®ther  he  had  any  specific  intent,  but  acted  solely  from  general 

^^^^Ous  recklessness,  disregarding  any  and  all  consequences.     It  is 

J.    ^^*^nt   that   he   manifested    a    reckless,   murderous    disposition, — 

^     ^^  language  of  the  old  books,  'a  heart  void  of  social  duty,  and  fatally 

^        ^n  mischief.'    A  strong  man  who  will  violently  throw  a  tin  quart 


^^  — ^e  at  his  daughter, — a  tender  child, — or  a  heavy  beer  glass,  in  a 
,^^^'^ton  which  he  must  know  will  probably  cause  it  to  strike  his  wife, 
ij^^^^ntly  manifests  malice  in  general  to  render  his  act  murderous 
ofw  ^  death  is  the  consequence  of  it.  He  may  have  intended  some 
^    result,  but  he  is  responsible  for  the  actual  result    When  the 

C.  A  M.  Crimes— 22. 
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Tlie  principle  was  also  applied  in  a  South  Carolina  case, 
Tvhere  a  man  recklessly  shot  in  the  direction  of  another  for  the 
purpose,  aa  he  claimed,  of  makng  bis  horse  throw  him,  and 
killed  a  bystander.    He  was  convicted  of  murder."" 

Death  resulting  from  severe  torture,  wantonly  inflicted  with 
the  design  of  producing  grievous  suffering,  will  render  the 
person  causing  the  death  guilty  of  murder,  and  not  merely 
of  manslaughter.'" 

247.  Willftil  Omiasion  to  Perform  a  Legal  Duty. 

To  be  guilty  of  murder,  a  man  need  not  necessarily  do  a 
positive  act  The  crime  may  be  committed  by  mere  nonfeas- 
ance, or  omission  to  act  at  all,  where  there  is  a  duty  to  act. 
Ordinarily,  to  cause  death  by  criminal  neglect  of  duty  is  man- 
slaughter,^"' but  if  the  omission  is  willful,  and  the  natural 
tendency  is  to  cause  death  or  great  bodily  harm,  and  death 
ensues  in  consequeuce,  it  is  murder.^"  For  example,  if  a  fa- 
ther neglects  to  provide  shelter  and  food  and  medical  attendance 
for  a  child  that  is  helpless  and  dependent  upon  him,  where  he 
has  the  means  to  do  so,  but  not  willfully,  he  is  guilty  o£  man- 
slaughter only.'*'  But  if  he  does  so  willfully,  and  with  reek- 
act  iB,  In  Itself,  lavCul.  or,  even  if  unlawful,  not  dangerous  In  Ita 
character,  the  rule  Is  dlflerent.  In  cases  like  the  present,  the  pre- 
sumption U  the  mind  assented  to  what  the  hand  did,  with  all  the 
eunsequeuces  resulting  therefrom,  because  it  fa  apparent  he  was 
willing  that  any  result  might  be  produced,  at  whatever  of  harm  to 
others.  In  the  other  case,  the  result  Is  accidental,  and  therefore 
not  presumed  to  have  been  within  the  contemplation  of  the  party, 
and  so  not  to  have  received  the  assent  of  his  mind." 

»o  State  V.  Smith,  2  Strob.  (S.  C.)  71,  41  Am.  Dec.  G89,  Beale'a 
Cas.  46E. 

i«i  state  V.  Hoover,  4  Dev.  &,  B.  (N.  C.)  36G,  34  Am.  Dec.  383; 
Chapman  v.  State,  43  Tex.  Cr.  R.  32S,  AS  S.  W.  1098.  96  Am.  St. 
Kep.  874;  State  v.  Shaw,  64  S.  C.  666,  43  8.  B.  14,  60  L.  R.  A.  SOI. 

"iPost.  9  S66. 

"»Ter.  V.  Manton,  7  Mont.  162.  14  Pac.  637,  8  Mont.  9E,  19  Pac 
381;  State  v.  Sbelledy,  8  Iowa,  417;  Lee  v.  Bute,  1  Cold.  (41  Tenn.)  62. 

MI  Post,  g  26S  d. 


disrt^ri]  of  the  consequences,  and  a  fortiori,  when  he  ac- 
tnalJj  inlends  to  cause  death,  he  is  guilty  of  murder.^*'  And 
the  same  is  true  in  any  other  ease  where  a  person  willfully 
fails  to  provide  for  the  necessities  of  a  helpless  person  under  his 
special  charge,  when  he  is  under  a  legal  duty  to  provide  for 
iiim."" 

"Hie  principle  also  applies  where  a  switchman  in  the  em- 
ploy of  a  railroad  company  willfully  omits  to  adjust  a  switch, 
and  therehy  causes  a  collision  between  trains,  and  the  death  of 
R  passcager,  or  of  another  employe  of  the  railroad  company."^" 

In  all  cases,  to  render  one  responsible  for  a  homicide  by 
reason  of  mere  nonfeasance,  he  must  have  omitted  some  duty 
which  he  was  legally  bound  to  perform.  A  man  who  sees  a 
stranger  drowning,  or  about  to  take  poison  by  mistake,  or 
nbout  to  commit  suicide,  ia  not  under  any  legal  duty,  as  difl- 
tingnished  from  mere  moral  duty,  to  save  him,  and  his  omis- 
Bion  to  do  80,  whatever  may  be  his  motive,  cannot  render  him 
piDty  of  murder.  ^^^ 

248.  Homicide  in  the  Commission  of  a  Felony. 

(<}■)  In  Genfi-al. — At  common  law,  malice  was  implied  as 
B  maltcr  of  law  in  every  case  of  homicide  while  engaged  in 
[he  commission  of  some  other  felony,  and  such  a  killing  was 
murder  whether  death  waa  intended  or  not.  The  mere  fact 
that  the  party  was  engaged  in  the  commission  of  a  felony  was 
regarded  as  sufficient  to  supply  the  element  of  malice.*** 

"♦Reg.  V.  Conde,  10  Cox.  C.  C.  647,  Beale's  Caa.  424.  And  see 
Lewis  V.  State,  72  Ga.  1G4,  63  Am,  Rep.  83S. 

"'Bee  Reg.  t.  Bubb.  4  Cox,  C.  C.  455;  Ter.  t,  Manton,  7  Mont.  1S2. 
U  Pic.  g37.  8  Mont,  95,  19  Pae,  387.    And  see  post,  !  265  d. 

"»Sl»te  V.    O'Brien,  32   N.  J.  Law,  169,   MlkeH'B   Cas.  218, 

"^  See  post.  I  265  e. 

"•Foal.  C,  L.  258;    1  Hale,  475. 

"Every  telgny.  by  the  common  law.  Involved  a  fortefture  of  the  lands 
or  gcioda  ol  tbe  offender,  upon  a,  conviction  at  the  offense;  and  nearly 
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On  this  principle,  it  was  murder  at  common  law  to  tmin- 
tentionally  kill  another  in  committing,  or  attempting  to  com- 
mit, burglary,  arson,  rape,  robbery,  or  larceny.'** 

The  doctrine  has  repeatedly  been  recognized  and  applied  in 
this  country,  and  is  to  be  regarded  as  still  in  forc^  except 
where  it  bas  been  expressly  abrogated  by  statute.  **° 

The  decisions  at  common  law  do  not  require  that  the  act  done 
shall  haVe  been  of  such  a  nature  as  to  endanger  life,  or  threat- 
ea  great  bodily  harm,  but  the  malice  necessary  to  constitute 
murder  is  implied  from  the  mere  fact  that  the  accused  was 
committing^  or  attempting  to  commit,  a  felony.  This  was 
certainly  the  common-law  doctrine.  If  it  had  been  otherwise, 
the  doctrine  would  have  been  altogether  unnecessary,  because 
&e  killing  would  be  murder  because  of  the  tendency  of  the 
act,^'  without  r^ard  to  its  being  done  in  the  commission 
of  a  felony,'"' 

all  oBenses  of  tbat  grade  ware  punishable  with  death,  with  or 
vlthout  benefit  of  clergr-  la  such  cases,  therefore,  the  maUcloua 
ftQd  premeditated  Intent  to  perpetrate  one  kind  of  felony  waa,  b7 
Implication  of  law,  transferred  from  such  offense  to  the  homicide 
which  was  actually  committed,  ao  as  to  make  the  latter  ollease  a 
kllUag  with  malice  aforethought,  contrary  to  the  real  fact  of  the 
caae  aa  It  appeared  In  evidence."  People  v.  Enoch,  13  Wend.  (M. 
T.)  169,  ZT  Am.  Dec.  197,  200. 

■••  Steph.  Dig.  Crim.  Law,  art  223;  Reg.  ▼.  Greenwood,  7  Coz,  C.  C. 
404,  Beale'g  Cas.  424;  Reg.  t.  Seme,  16  Coi,  C.  C.  311,  Beale's  Cas,  466, 
Mlketl's  Cae.  600;  State  ▼.  HcNab.  20  N.  H.  160;  State  v.  Cooper,  13 
N.  J.  Law,  361;  State  v.  Shelledy,  S  Iowa,  4TT;  Adams  t.  People,  109 
III.  444,  SO  Am.  Rep.  617;  Smith  t.  State,  33  He.  48,  64  Am.  Dec.  607; 
Com.  T.  Rtley,  Thatch.  C.  C.  <MaBs.)  471;  State  v.  Barrett,  40  Minn.  17. 
41  N.  W,  463;  Kennedy  v.  State,  107  Ind.  144,  6  N.  E.  306,  57  Am.  Rep. 
99;  Dill  V.  State,  26  Ala.  15;  Reddlck  v.  Com.,  17  Ky.  L.  R.  1020,  33 
B.  W.  416;  State  r.  Wagner,  7S  Mo.  644;  People  v.  Olsen,  SO  Cal.  122, 
22  Pac.  126;  Rupe  v.  State,  42  Tex.  Cr.  R.  477,  61  S.  W.  929. 

To  kill  In  the  attempt  to  escape  with  the  booty  after  committing 
robbery  ia  to  kill  In  the  commlaalon  of  robbery.  State  t.  Brown,  7 
Or.  1S6,  Mlkell's  Cas.  611. 

i>D  People  T.  Enoch,  13  Wend,  (N.  T.)  169,  27  Am.  Dec,  197;  Peo- 
ple T.  Sulllran,  178  N.  T.  122,  66  N.  E.  988,  63  L.  R.  A.  363. 

1"  Ante,  i  244. 
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'^  doctriae,  In  so  far  aa  the  oonunission  of  felonies  not 
^'''gBrous  to  life  is  concerned,  has  been  criticised  and  render- 
^  (ionbtful,  bat  it  aeems  nerer  to  hare  been  ezpreaal;  re- 

pudUted.M» 

(*)  Attempt  to  Commit  Suicide. — Suicide  was  a  felony  at 
"'"mton  law,*'*  and  therefore  a  homicide  unintentionally  com- 
mitted bj  a  person  in  an  attempt  to  commit  suicide  has  been 
held  to  be  murder.*" 

mill  Reg.  T.  Greenwood,  T  Cox,  C.  C.  4M,  Beale's  Cas.  4S4,  Hlkell'i 
Cu.  EG6,  the  accused  bad  communicated  a  venereal  dleease  to  a 
womu  In  committing  a  rape  upon  her,  and  the  court  charged  tlie 
ittij  that  the  fact  that  he  waa  committing  a  felonr — the  rape— made 
the  homidde  muriler.  d.  Bex  t.  Lad,  1  Leach,  C.  C.  96,  MlkeU's  Cas. 
m.  n. 

lad  Id  an  earner  English  csae  It  was  held  that,  It  a  man  ihot  at 
a  hen  with  Intent  to  steal  It,  he  was  guilty  of  murder  because  of  his 
felonloDB  Intent  to  steal  the  hen.  Rex  t.  Plummer,  I  Bale,  F.  C.  4TE. 
»>  In  Reg.  T.  Seme,  16  Cox,  C.  C.  811,  Beale'a  Caa.  4BB,  Mlkell's  Cas. 
600,  dedded  In  England  In  1S7T,  Stephen,  J.,  expreased  a  doubt 
aa  to  the  soundness  of  the  doctrine,  and  was  of  opinion  that  no  court 
In  England  would  follow  the  old  casee  to  the  full  extent;  but  that,  "In- 
it«ad  of  saying  that  any  act  done  with  Intent  to  commit  a  felony,  and 
wlilcb  causes  death  amouats  to  murder,  it  would  be  reasonable  to  say 
that  any  act  known  to  be  dangerous  to  life,  and  likely  In  Itself  to  cause 
death,  done  for  the  curpoBe  of  committing  a  felony,  which  caused 
death,  should  be  murder."  As  has  been  heretofore  suggested,  how- 
erer,  if  the  doctrine  Is  thus  restricted,  it  Is  unnecessary  to  regard 
the  Intent  to  commit  a  felony  at  all,  as  the  dangerous  tendency  of  the 
act,  in  itself  renders  the  killing  murder.  There  can  be  no  doubt 
that  the  broad  doctrine  was  well  established  at  common  law,  and 
whether  It  Is  to  be  still  adhered  to  is  a  question  tor  the  legislatures, 
and  not  for  the  courts,  whose  duty  It  is  to  enforce  the  law,  and  not 
to  make  It. 
"•Post,  {  860. 
»•  Bute  T.  Levelle,  S4  S.  C.  ISO,  27  Am.  St.  Rep.  79&,  Mlkell's  Cas. 

'n  Com.  T.  Mink,  123  Mass.  422,  2G  Am.  Rep.  109,  Beale's  Cas.  206,  a 
tciTlctloii  ot  manslaughter  was  sustained  where  a  person  killed  an- 
otier  Id  an  attempt  to  commit  suicide,  and  It  was  Intimated  that  the 
'vo'lctlon  might  perhaps  have  been  of  murder.    This,  bowerer,  was 

m  decided. 
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(c)  Statutory  Felonies. — It  was  said  in  a  New  Tort  case 
that  it  neceesarily  follows,  from  this  principle  of  the  com- 
mon law,  that  89  often  as  the  legislature  creates  new  felonies, 
or  raises  offenses  which  were  only  misdemeanors  at  common 
law  to  the  grade  of  felonj,  a  new  class  of  murders  is  created 
by  the  application  of  the  principle  to  the  case  of  a  homicide 
committed  while  engaged  in  the  perpetration  of  a  newly-cre- 
ated felony;  and  on  the  other  hand,  when  the  legislature 
abolishes  an  offense  which  was  a  common-law  felony,  or  re- 
duces it  to  the  grade  of  a  misdemeanor,  unintentional  homi- 
cide by  a  person  in  the  perpetration  of  such  an  act  is  no  longer 
muider,  but  involuntary  manalanghter.*"  The  latter  part 
of  this  proposition  is  no  doubt  true,  but  the  first  part  ia  not 
80  clear. 


249.  Homicide  in  BMiEtiag  Armt  or  Obatnictiiig  an  OfBoer. 

The  malice  necessary  to  constitute  murder  at  common  law 
will  also  be  implied  where  an  officer  or  private  person  is 
killed  by  a  man  in  resisting  or  obstructing  a  lawful  attempt 
to  arreat  him  or  another,  or  even  to  execute  civil  process,  though 
the  killing  may  have  been  unintentional.  The  law  implies 
malice  in  such  a  case  because  the  party  "set  himself  against 
the  justice  of  the  realm. ""^ 

iBfl  People  T.  Enoch,  18  Wend.  (N.  7.)  169.  ST  Am.  Dec.  197. 

MT  Yong'B  Case,  4  Coke,  40  a,  Beale's  Cas.  462;  Pew'a  Case,  Gro.  Car. 
183,  Mikell'a  Cas.  694;  Rez  v.  Ford,  Russ.  &  R.  329;  Rex  t,  Baker,  1 
Leach,  C.  C.  112,  1  Bast,  P.  C.  323;  Roberto  t.  State,  14  Mo.  138,  S5 
Am.  Dec.  97;  Brook»  v.  Com.,  Gl  Pa.  SG2,  IQO  Am.  Dec.  645;  Com.  V. 
Orether,  204  Pa.  203,  63  AU.  753;  Angell  t.  SUte,  36  Tex.  E4Z,  14  Am. 
Rep.  380;  Weatherford  t.  State,  31  Tex.  Ct.  R.  E3D,  21  S.  W.  251,  S7 
Am.  St  Rep.  828;  Boyd  v.  State,  17  Oa.  194;  Rafferty  r.  People,  69  HI. 
Ill;  SUte  V.  Spauldlng.  34  Minn.  S6I. 

This  nite  does  not  apply  where  an  arreat  Is  attempted  la  such  a 
n-anton  and  menacing  manner  aa  to  endanger  life,  or  threaten  great 
bodllr  harm,  even  though  there  may  be  a  right  to  make  the  arrest. 
Jones  T.  State,  26  Tex.  App.  1,  19  S.  W.  G3,  8  Am.  St.  Rep.  454;  Croom 
r.  State,  85  Qa.  718,  11  S.  E.  1035,  21  Am.  St.  Rep.  179;  note  302,  Infra. 
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The  same  principle  applies  where  either  an  officer  or  a 
prirate  person  ia  killed  by  another,  though  unintentionally,  in 
resisting  his  attempt  to  suppress  a  riot  or  affray.^"  Where  a 
person,  in  resisting  a  lawful  attempt  to  arrest  him  or  to  suppress 
a  riot  or  affray,  attempts  to  kill  the  officer,  and  by  accident  killa 
8  third  person,  the  killing  is  murder.*" 

As  we  shall  see  in  treating  of  excusable  homicide,  a  person 
may  oppose  force  to  force  in  resistance  of  an  illegal  attempt  to 
arrest  him,  and  if,  in  the  conflict  which  ensues,  he  kills  the 
officer  to  save  himself  from  death  or  great  bodily  harm,  the 
homicide  is  excusable.''*''  And,  as  we  shall  see  in  treating  of 
manslaughter,  if  a  man  kills  another  in  the  heat  of  passion 
caused  by  an  illegal  arrest,  and  not  from  malice,  the  homicide  ia 
Toltintary  manslaughter  only."*'  Therefore,  to  make  the  killing 
of  an  officer  or  private  individual  in  resisting  an  arrest  murder, 
Md  not  manslaughter  merely,  or  excusable,  these  three  things 
sw necessary,  namely:  (1)  Legal  authority  to  make  the  arrest; 
(2J  kiiowledge  of  that  authority  on  the  part  of  the  person  sought 
'"  be  arrested,  or  knowledge  of  facts  from  which  such  knowl- 
^  may  be  imputed  to  him ;  and  (8)  an  attempt  to  make  the 
^"«at  in  a  legal  manner.*" 

g^.    ^OQg'e  Ckse.  4  Coke,  40  a,  Beale'e  Caa.  462;  Tomaon'B  Case,  J. 
,  ^m.  «6,  Beale'B  Cas.  462;  Rex  t.  Hodgson,  1  Leach.  C.  C.  6;  State 


^'KUson,  2  Hill  (S.  C.)  619,  27  Am.  Dec.  412. 
coj|.  ***  a  private  IndlTldual  Interposes  In  an  affray  to  separate  tbe 
li^  .  ^^nta,  be  must  give  notice  of  his  paciQc  latent.  In  order  that 
r,  p^^^tng  ol  him  shall  be  murder,  instead  of  manslaughter.  State 
Ha  S^iBon,  supra. 
fioj  "^>igell  V.  SUte,  36  Tex.  E42,  14  Am.  Rep.  380.  And  see  Rex  v. 
"^fc^*"-  ^  Le^<=*''  C-  C-  ^• 

tetii    ^^e  Tomson'a  Case,  J.  Eelyng,  66.  Beate's  Cas.  463,  where  It  Is 

MrB^***at  the  slayer  must  know,  or  have  reason  to  know,  that  the 

*^     killed  cornea  for  the  [lurEOse  of  making  the  arrest,  or  sup- 
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As  we  shall  Bee  in  another  connection,  if  a  homicide  la  com- 
mitted  in  resisting  an  illegal  arrest,  not  becanse  of  and  under 
the  influence  of  the  provocation,  and  the  heat  of  blood  caused 
hj  the  attempt  to  arrest,  hut  from  malice,  the  kUling  is  not 
manslaughter,  but  murder.'"* 

(C)  Suicide. 

2fi0.  In  OeneraL — Suicide,  or  self-murder,  wu  a  felony  at 
common  law,  and  it  is  still  r^iarded  u  tmlawfnl  and  criminal, 
though  it  ii  no  longer  punished. 

By  the  common  law  of  England,  suicide  waa  considered  a 
crime.  The  lands  and  goods  of  the  offender  were  forfeited  to 
the  king,  as  In  the  case  of  other  felonies,  and  his  body  wa^ 
ignominiously  buried  in  the  highway.  He  was  deemed  a  mur- 
derer of  himself  and  a  felon."^  Suicide  is  no  longer  punishable 
either  in  England  or  in  this  country,  but  it  baa  not  for  that  rea- 
son ceased  to  be  criminal.'"'  One  who  persuades  another  to  kill 
himself,  and  is  present  when  he  does  so,  is  guilty  of  murder  as 
principal  in  the  second  d^ee,  or,  if  absent,  he  is  guilty  as  an 
accessary  before  the  fact.""    And  if  two  persons  agree  to  kill 

presBlns  tlie  riot  or  aSr&y.  And  eee  Drennan  t.  People,  10  MIcb.  169; 
State  T.  Spauldlng,  34  Minn.  361,  25  N.  W.  TS3;  Crelglitoa  t.  Com.^ 
S3  Ky.  142,  S4  Kj.  103,  4  Am.  St.  Rep.  193,  Beale'a  Cas.  339;  Jones  t. 
State,  26  Tes.  App.  1,  9  B.  W.  G3,  8  Am.  St.  Rep.  454;  Rex  r.  Thompson, 
1  Mood.  C.  C.  80,  Beale's  Cu.  477;  Mockabee  v.  Com.,  78  Ky.  380; 
Fleetwood  v.  Com.,  80  Ky.  1;  Croom  t.  State,  S5  Oa.  718,  11  S.  E. 
103o,  21  Am.  St  Rep.  179. 

""■PoPt,  g  seoc. 

1043  lust.  54;  1  Hale,  P.  C.  411;  2  Hale,  P.  C.  62;  1  Hawk.  P.  C.  c 
27;  Id.  c.  9,  Hlkell's  Gas.  651;  4  Bl.  Comm.  189;  State  t.  Levelle.  84  S. 
C.  120.  13  S.  B.  319,  27  Am.. St.  Rep.  799;  Com.  t.  Mtnk,  123  Mass.  422, 
2S  Am.  Rep.  109.  Beale's  Cas.  206. 

See  moDograpli,  "Is  Suicide  Murder?"  by  Wm.  E.  Mlkell,  3  Col.  I^w 
Rev.  379. 

tot  Com.  T.  Mink,  aupra. 

■<"4  Bl.  Comm.  1S9;  Rei  t.  Dyaon,  Rubs,  ft  R.  523;  Com.  t.  Mink, 
supra;  Com.  t.  Bowen,  13  Mass.  356,  7  Am.  Dec.  1G4,  Ulkell's  Cas.  GS5: 
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tiemselTes  together,  and  the  means  employed  take  effect  upon 
one  oclv,  the  survivor  is  guilty  of  murder  of  the  one  who  dies.*"^ 
Ad  attempt  to  commit  suicide  is  indictable,  unless  the  statutes 
mafeeil  otherwise.^"*  And  if  a  person  unintentionally  kills  an- 
otiierin  attempting  to  commit  suicide,  he  is  guilty  of  manslaugh- 
ter at  least,  and,  according  to  some  decisions,  of  murder.^"" 

(D)  Statutory  Degrees  of  Murder. 

251.  In  General. — ^In  many  of  the  states,  murder  haa  by  stat- 
ute been  divided  into  degrees,  according  to  tte  state  of  mind 
of  the  person  committing  the  same,  or  of  the  circumstances  at- 
tending its  commission.  In  most  states,  murder  in  the  first  de- 
gree is  where  there  is  an  actual  intent  to  kill  and  deliberation 
or  premeditation,  or  where  the  homicide  is  committed,  though 

Com.  Y.  HlcXa  (Ky.)  82  S.  W.  265.  But  an  accessory  could  not  be 
punished  because  tbe  principal  could  not  be  tried  and  convicted.  Id.; 
Rei  T.  Rnssetl,  1  Mood.  C.  C.  356;  Reg.  v.  Leddington.  9  Car.  £  P.  79. 

By  Uie  statute  In  Missouri  one  who  aselBtn  another  to  commit  aul- 
cide  fa  guilty  of  manalaughter.  State  t.  Ludwig,  70  Mo.  412.  See, 
atso.  People  v.  Kent.  41  Misc.  IBl,  83  N.  T.  S.  SJ8. 

In  Ohio  a  conviction  of  murder  by  administering  poison  woa  bad 
under  such  clrcumatancea.     Blackiiurn  v.  State,  23  Ohio  St.  146. 

Neither  suicide  nor  furnishing  the  means  to  commit  suicide  la  a 
critne  In  Teias.    Grace  v.  State,  44  Tex.  Cr.  R.  193.  69  3.  W.  B29. 

•"■' Res  V.  Tyson,  Euaa.  ft  R,  B23;  Reg.  v.  Alison,  8  Car.  &  P. 
418:  Rex  T.  Abbott,  67  J.  P.  151;  Reg.  v.  JesBop,  10  Cr.  Law  Mag.  S62, 
16  Cox.  C.  C.  204;  Burnett  v.  People,  204  111.  208,  68  N.  B.  BOo.  68 
L.  R.  A.  304.  98  Am.  St.  Rep.  206. 

tot  Reg.  r.  Doody,  fi  Cox.  C.  C.  463.  Beale's  Caa.  281;  Reg.  v.  Burgess, 
l«lgh  a  C.  258,  9  Cox.  C.  C.  247;  State  v.  Carney,  B9  N.  J.  Law,  478. 
66  Atl.  44- 

An  attempt  to  commit  suicide  Is  not  punishable  under  the  Massa- 
chuaetlg  etatutea.     Com.  v.  Detmls,  105  Mass.  162. 

•«Com.  V.  Mink.  123  Mass.  422,  25  Am.  Rep.  109.  Beale'a  Cas.  206; 
Bttte  V.  Levelle,  34  S.  C.  120,  13  S.  E.  319,  27  Am.  St.  Rep,  799;  State 
T,  LIndsey.  la  Nev.  47,  5  Pac.  822,  3  Am.  St  Rep.  776;  ante,  3  248  b; 
[XHt,  i  263  L 
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tmintentionaUy,  In  the  perpetration  of  certain  feloniei.  Mnr. 
der  in  the  second  degree  inclodes  otlier  homicides  which  wonld 
be  pauiahed  as  morder  at  common  law.  The  statates,  however, 
vary  in  the  different  states,  and  what  is  mnrder  in  the  first  de- 
gree in  one  state  may  be  morder  in  the  second  d^rree  in  an- 
othOT.  In  some  states  there  is  a  third  degree  of  mord^. 
262.  Particnlar  Stetntes. 

At  common  law  there  were  no  degrees  of  murder.  All  homi- 
cide with  malice  aforethought,  whether  express  or  implied,  was 
simply  murder.  And  all  murder  was  punished  by  death.  It 
has  been  thought  that  many  cases  of  homicide  which  the  com- 
mon law  regarded  as  murder,  and  punished  by  death>  should 
not  be  punished  so  severely,  and  in  many  of  the  states  statutes 
have  been  enacted  from  time  to  time  dividing  murder  into 
degrees,  and  punishing  murder  in  the  first  degree  by  death, 
and  murder  in  the  second  degree  by  confinement  in  the  peni- 
tentiary for  life  or  for  e  less  term.  The  first  state  to  pass 
such  a  statute  was  PentMylvanta.  By  the  act  of  March  31, 
1860,  it  was  provided  that  all  murder  which  should  bo  per- 
petrated by  means  of  poison,  or  by  lying  in  wait,  or  by  any 
other  kind  of  willful,  deliberate,  and  premeditated  killing,  or 
which  should  be  committed  in  the  perpetration  of,  or  attempt 
to  perpetrate,  any  arson,  rape,  robbery,  or  burglary,  should  be 
deemed  murder  of  the  first  degree ;  and  all  other  kinds  of  mur- 
der should  be  deemed  murder  of  the  second  d^ree."" 

In  New  York,  the  statute  is  somewhat  different.  It  is  there 
declared  that  the  killing  of  a  human  being,  unless  it  is  excusa- 
ble or  justifiable,  is  murder  in  the  first  d^reo,  when  com- 
mitted either  from  a  deliberate  and  premeditated  design  to 

*io  Act  P&.  March  31,  1860.  No.  375;  Com.  v.  Drum,  S8  Pa.  9,  Hlkelll 
Cm.  607. 

The  statute  of  179<  o(  which  this  is  the  re-enactmeot  was  tbe  fore- 
runaer  of  all  similar  legislation  In  tbe  United  States.  Ulkell's  .Cos. 
60G,  n. 


effect  the  death  of  the  person  killed,  or  of  another;  or  by 
Ui  act  immineiitlj  dangerous  to  others,   and   evincing  a  de- 
pnved  mind,  regardless  of  human  life,  although  without  the 
P«iaeditated  design  to  effect  the  death  of  any  individual; 
w  without  a  design  t»  effect  death,  by  a  person  engaged  in 
^e  commission  of,  or  in  an  attempt  to  commit,  a  felony, 
'Qer  upon  or  affectii^  the  person  killed  or  otherwise ;  or  when 
i^  'Petrated  in  committing  arson  in  the  first  degree.     Such 
*Qg  of  a  human  being  is  murder  in  the  second  degree  when 
"Qtniiiittcd  with  a  design  to  effect  the  death  of  the  person  killed, 
or   of  another,  but  without  deliberation   or  premeditation.'*' 
In  Maasaehuseits,  the  statute  is  not  exactly  like  either  of 
the  above.     It  is  there  declared  that  murder  committed  with 
deliberately  premeditated  malice  aforethought,  or  in  the  com- 
mission of,  or  in  the  attempt  to  commit,  a  crime  punishable 
with  death  or  imprisonment  for  life,  or  committed  with  ex- 
treme atrocity  ot  cruelty,  is  murder  in  the  first  degree.     Mur- 
der not  appearing  to  be  in  the  first  d^ree  is  murder  in  the 


Effect  of  Statutes. — As  a  rale,  these  statutes  have  not  oth- 
erwise changed  the  common  law  than  by  changing  the  pun< 
uhmeiit  for  murder  committed  under  certain  circumstances. 
What  was  murder  at  common  law  is  still  murder,  though  it 
JDV  be  only  murder  in  the  second  degree,  and  therefore  not 
'  capital  offense.''* 

*"  P«n.  Code  N.  T.  H  183,  184;  Lelghton  v.  People,  88  N.  T.  117. 

""  PTib.  St  Hus.  c.  zoa.  SI  1-8. 

'**  See  St&te  v.  Decklotta,  19  Iowa,  447;  People  v.  Raun,  44  Cal. 
":    'nreighorst  v.  State.  7  Md.  442;  Nye  t.  People,  36  Mlcb.  16. 

'n  moat  ststea  the  kllllnK  of  a  person  other  than  the  Intended  vlc- 
""i  l8  murder  In  the  first  degree  If  It  would  have  been  bad  the 
"^vaa  Intended  been  slain,  though  the  statute  contains  no  express  pro- 
"slon  to  (jj^t  effect  Wareham  t.  State,  2G  Ohto  St.  GOl;  State  v. 
^^rton,  ag  jjg  220,  2  8.  W.  894;  Com.  v.  Breyeaaee,  160  Pa.  451,  28  AH. 
*■     *^fctra,  BreedloTe  v.  State,  2S  Tex.  App.  445,  S  3.  W.  768,  Mlkelfi 
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253.  DeUberatioii  and  PnmeditaticnL 

According  to  the  better  opinion,  the  terms  "deliberation" 
and  "premeditation"  in  these  statutes  are  not  Bjnonjmous. 
"Premeditation"  implies  merely  "previous  contrivance  or  form- 
ed design,"  and  does  not  necessarily  exclude  acts  on  a  sudden 
impulse."* 

"Deliberation"  implies  "reflection,  however  brief,  apon  the 
act  before  committing  it;  fixed  and  determined  purpose,  as 
distinguished  from  sudden  impulse."'"  And  it  has  been  held, 
therefor^  that  a  homicide  committed  on  a  sudden  impulse,  while 
it  may  be  said  to  be  premeditated  because  of  the  intent  to  kill, 
is  not  deliberate,  and  therefore  does  not  constitute  murder  in 
the  first  degree.^"  , 

There  must  be,  before  the  killing,  a  fully  formed  purpose 
to  kill,  vitb  BO  much  time  for  deliberation  and  premeditation 
as  to  convince  the  jury  that  this  purpose  is  not  the  immediate 
offspring  of  rashness  and  impetuous  teuLper,  and  that  the  mind 
has  become  fully  conscious  of  ita  own  design.'" 

No  Considerahle  Length  of  Time  Necessary. — ^It  is  not 
necessary,  however,  to  render  a  killing  dieliberate  as  well  aa 
premeditated,  that  the  intention  to  kill  shall  have  been  enters 
tained  for  any  considerable  length  of  time.  It  is  enough  if 
there  is  time  for  the  mind  to  think  upon  or  consider  the  act, 
and  tiien  determine  to  do  it."* 

»"Cent.  Diet,  ft  Cyc.  "PremedlUtlon." 

HI  Cent.  Diet,  ft  Cyc.  "Deliberation." 

iieCopeland  t.  State,  7  Humpb.  (Tenn.)  479;  Com.  t.  Drum,  E8  P&. 
9,  Ulkell's  Cas.  607;  Lelghton  ▼.  People,  88  N.  T.  117;  Beale's  Caa. 
472;  Fabneatock:  t.  Etate,  23  Ind.  231;  Harris  v.  SUte,  36  Ark.  12T. 

■IT  Com.  T.  Dmm,  E8  Pa.  9,  Hlkell's  Cas.  607. 

■IS  Lelghton  Y.  People,  S8  N.  T.  117,  Beale's  Cas.  472;  Cora.  t. 
Drum.  58  Pa.  9,  Mikell's  Caa.  807;  Keenan  t.  Com.,  44  Pa.  EE;  Atkinson 
y.  SUte,  20  Tex.  E22.  And  see  Hlller  v.  State,  G4  Ala.  lEG;  People  v. 
Kleraan,  101  N.  T.  618,  4  N.  E.  130;  Blnna  v.  State,  se  Ind.  428;  SUte 
T.  WUllamB,  69  Uo.  110;  SUte  v.  Wlenera,  66  Mo.  13;  Schlencker  v. 
SUt«,  9  Neb.  241.  1  N.  W.  8GT;  McDanlel  t.  Com.,  77  Ta.  281;  Wright 
T.  Com.,  33  arat.  (Va.)   880;  Hill  y.  Com.,  2  Grat.  (Va.)  694. 


"An  set,"  said  the  "New  York  court,  "coexistent  with  nn(3 
inseparable  from  a  sudden  impulse,  although  premeditated, 
could  not  he  deemed  deliberate,  as  when,  under  sudden  and 
great  provocation,  one  instantly,  although  intentionally,  kills 
another.  But  the  statutt^  is  not  satisfied  unless  the  intention 
waa  deliberated  upon.  If  the  inipulae  is  followed  by  reflec- 
tion, that  is  deliberation.  Hesitation  even  may  imply  deliber- 
ation. So  may  threats  against  another  and  selection  of  means 
with  which  to  perpetrate  the  deed.  If,  therefore,  the  killing 
is  not  the  instant  effect  of  impulse, — if  there  is  hesitation  or 
doubt  to  be  overcome,  a  choice  made  as  the  result  of  thought, 
however  short  the  struggle  between  the  intention  and  the  act, — • 
it  is  sufficient  to  characterize  the  crime  as  deliberate  and  pre- 
meditated murder.""' 

254,  Murder  in  the  Second  Degree. 

An  actual  intent  to  kill  is  not  necessary  to  constitute  mnrder 
in  the  second  degree  under  the  statutes,  but  it  is  sufficient  if 
the  circumstances  are  such  that  malice  aforethought  would  be 
implied  at  common  l8w,  as  where  a  deadly  weapon  is  used  vnth- 
out  justification  or  excuse,  and  without  such  provocation  as  will 
suffice  to  reduce  the  offense  to  manslaughter,^'*'  As  was  stated 
in  a  previous  section,  the  statutes  have  merely  divided  murder 
into  degrees,  for  the  purpose  of  fixing  the  piiniahnieot  accord- 
bg  to  the  heinousnesa  of  the  offense,  and  have  not  otherwise 
changed  the  common-law  rules, 

(E)  Manslaughter. 

(1)      lir  Gbnchal, 

255.  Definition.— Manslaughter  is  a  homicide  committed 
without  joBtiflcation  or  excuse,  and  without  malice  aiore- 

jjapor  Dflntorth,  J.,  In  Leighton  v.  Ppople,  88  N.  Y.  117,  Beaie's  Caa. 
472,    Ct  People  v.  Cooroy,  97  N.  T.  62;  People  v,  Schmidt,  168  N,  Y,  668,  _ 
61  N.  E.  907. 
»o  State  V.  DeckloLts,  19  Iowa,  447. 


350 


OFFENSES  AOAINST  THE  PERSON. 


thoQglit,  ezpreu  or  implied.**^  It  may  be  (1)  rolmitaty,  or 
(2)  Inrolimtary, — ^Tolontai?  manslaitghter  being  an  inten- 
tioniU  bomicddo,  and  InTolnntftry  muulanglLter  an  nninton- 
tional  homicide. 

Nature  of  Offense. — The  characteristic  distinction  betweeo 
murder  and  manslaughter  ia  that  in  murder,  as  we  bare  seen, 
the  homicide  is  committed  with  malice  aforethou^t,  express 
or  implied,  while  in  manslaughter  the  killing  is  without  malice. 
Although  death  may  be  intended,  yet  if  a  blow  is  given  im- 
mediately after  such  provocation  by  the  deceased  as  is  reason- 
ably calculated  to  excite  sudden  and  angry  passion  and  create 
heat  of  blood,  this  fact  rebuts -the  presumption  of  malice, 
and,  if  there  ia  no  malice  in  fact,  the  offense  is  manslaughter 
only.  It  is  unlawful  and  a  felony,  for  the  law  does  not  ex- 
cuse a  man  who  allows  his  passion  to  cause  him  to  kill  his 
fellow  man,  but  it  is  not  so  grievous  an  offense  as  a  killing 
without  provocation. 

(2)     VotuirrABT  HAirsLAuaHTKm. 
266.  Definition. — Volnntary  mamlanghter  is  an  intentional 
homicide  in  sadden  passion  or  heat  of  blood  oansed  by  a  rea- 
sonable provocation,  and  not  with  malice  aforethonght.***    The 
following  principleB  apply  to  this  grade  of  felonious  homicids: 

1.  The  killing  is  intentionaL 

2.  It  mnst  be  withoat  malice. 

3.  The  proTocation  mnst  be  so  great  as  to  reasonably  tx- 

dte  passion  in  an  ordinary  man,  and  cause  him  to  act 
rashly  and  withoat  reflection.  By  the  weight  of  an> 
thority,  the  proTOoation  is  adeqoate — 

in  1  Hawk.  P.  C.  c.  30,  gs  S,  8;  1  Hale,  P.  C.  466;  Touns  v.  SUte,  11 
Bnmph.  (Tenn.)  200;  Steph,  Dig.  Crlm.  Law.  art.  223. 

■»1  Hawk.  F.  C.  c.  SO,  S  3:  1  Hale,  P.  C.  466;  State  t.  FerEUson, 
2  HiU  (S.  C.)  619,  27  Am.  Dec.  412;  Creek  v.  SUta,  24  Ind.  161;  Yoimg 
T.  State.  11  Humph.  (Tenn.)  200;  State  t,  Johnson.  1  Ired.  (N.  C.)  364, 
8S  Am.  Dec  742;  Brown  v.  Com.,  8$  Va.  466,  10  S.  B.  14B. 
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(a)  Where  the  party  is  assaulted  violently  or  with 

great  mdeness. 

(b)  When  an  unlawful  attempt  ia  made  to  arreet 


(c)  When  the  killing  ia  in  mutual  combat^  provid- 

ed no  unfair  advantage  ia  taken  by  the  slay- 
er, and  the  occasion  was  not  sought  for  the 
purpose  of  killing. 

(d)  Where  a  husband  sees  his  wife  in  an  act  of 

adultery,  and  kills  her  or  her  paramour.  Un- 
der the  old  common  law  it  was  necessary 
that  he  should  see  the  act,  but  this  qualifica- 
tion has  been  repudiated  in  late  cases. 

(e)  Insulting  wordi  or  gestures  are  not  sufficient 

provocation. 

(f)  Mere  trespass  against  the  land  or  goods  of  an- 
•  other  is  not  sufficient. 

(g)  By  the  weight  of  authority,  perhaps,  it  is  for 

the  court  to  determine  and  instruct  the 
jury  as  to  the  adequacy  of  a  particular 
provocation.  But  on  principle,  and  accord- 
ing to  the  better  opinion,  it  is  a  question  of 
fact  for  the  jury,  unless  the  provocation  is 
dearly  inadequate. 
4.  Provocation  does  not  reduce  a  homicide  to  manslaugh- 
ter— 

(a)  If  the  blood  had  actually  cooled  at  the  time  the 

blow  was  given. 

(b)  If  there  was  a  reasonable  time  for  cooling. 

(c)  WheUier  there  was  actual  cooling,  or  a  rea- 

sonable time  for  cooling,  is  ordinarily  a  ques- 
tion of  fact  for  the  jury. 

257.  Distinguished  from  Murder. 

Voluntary  manslaughter  is  distinguished  from  murder  by  the 
fact  that  it  is  committed,  not  with  malice  aforethought,  express 
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or  implied,  but  in  the  heat  of  pasBion  or  heat  of  blood  caused 
by  reaaonable  provocation.  When  a  man,  in  killing  another, 
acts  under  the  influence  of  sudden  passion  caused  by  a  reasoa- 
■  able  provocation,  but  not  in  necessary  defense  of  his  life,  nor 
in  order  t»  prevent  great  bodilj  harm,  the  law  does  not  excuse 
him  because  of  the  provocation ;  but  it  does  not  hold  him  guilty 
of  murder.  The  law  recognizes  the  fact  that  a  man,  when 
greatly  provoked,  will  lose  the  control  of  his  reason,  and,  un- 
der the  influence  of  the  passion  and  excitement  caused  by  the 
provocation,  resort  to  violence  of  which  he  would  not  be  guilty 
in  the  absence  of  passion.  It  therefore  attributes  the  killing  to 
the  frailty  of  human  nature,  and  not  to  malice,  and,  while  it 
does  not  excuse  the  killing  altogether,  it  reduces  it  to  manr 
slaughter.'" 

2B8.  Litention  to  KiU. 

There  is  dictum  in  some  of  the  cases  to  the  effect  that  the 
killing  must  have  been  unintentional  to  constitute  manslaughter. 
But  this  is  not  true.  A  homicide  without  justification  or  ex- 
cuse is  not  murder  merely  because  there  was  an  intention  to 
kilL  In  all  cases  of  voluntary  manslaughter  there  is  an  actual 
intention  to  kill,  or  there  is  an  intention  to  inflict  great  bodily 
harm,  from  which  such  an  intent  may  be  implied.  It  is  man- 
slaughter, and  not  murder,  because  there  is  no  malice  afore- 

tw  state  v.  FerguBon.  2  Hill  (S.  C.)  619,  27  Am.  Dec  41S.  And  see 
tbe  autboTltlee  cited  In  tbe  note  preceding. 

"Tbe  true  oature  of  manslaughter  is  tliat  It  ts  homicide  mitigated 
out  of  tendemesB  to  the  fralltr  of  human  nature.  Ererr  man,  wben 
usalled  with  violence  or  great  rudenen,  li  Inspired  with  a  sudden 
Impulse  of  anger,  which  puts  him  upon  realBtance  belore  time  for 
cool  reflection:  and  If,  during  that  period,  he  attacks  his  assailant 
with  a  weapon  likely  to  endanger  life,  and  death  ensues,  it  Is  ra- 
garded  aa  done  through  heat  of  blood  or  violence  of  angar,  and  not 
through  malice,  or  that  cold-blooded  desire  for  revenge  which  more 
properly  constitutes  tfae  feeling,  emotion,  or  passion  of  malice."  Per 
Shaw,  C.  J.,  in  Com.  v.  Webster,  G  Mass.  39G,  62  Am.  Dec.  711. 


thought,  not  because  of  any  absence  of  intention  to  kill.***"  As 
was  said  in  a  Michigan  case,  provocation  reduces  a  homioide 
from  murder  to  manslaughter,  not  because  the  law  supposea 
that  the  passion  caused  thereby  made  the  slayer  unconscious  of 
what  he  was  about  to  do,  but  because  it  presumes  that  it  die- 
tnrbed  the  sway  of  reason.  It  does  not  regard  him  as  tem- 
porarily deprived  of  intellect,  and,  therefore,  not  an  account- 
able beinj,  but  as  one  in  whom  the  exercise  of  judgment  was 
impeded  by  the  violence  of  excitement,  and  accountable,  there- 
fore, as  an  infirm  human  being.'^ 

259.  Absence  of  MaJice. 
Volmitary   manslaughter,   though   intentional,    is    ■   killing 

U'  State  T.  mil,  4  Dev.  &,  B.  (N.  C.)  491,  34  Am.  Dec.  396,  MiheU'i 
Caa.  618;  People  t.  Freel,  48  Cal.  436;  Maher  v.  People,  10  Mich. 
112,  81  Am.  Dec.  TSl,  Beale'a  Cas.  4S2;  Creek  v.  State,  24  Ind.  IGl; 
Bitilev.  State,  1  Swan  (Teao.)  24S;  Young  t.  State,  11  Humph.  (Tenn.) 
209;  Brown  v.  Com..  86  Va.  466,  10  8.  E.  745. 

"We  nowhere  Qnd  tbat  the  passion  whlcb  In  law  rebuts  the  impu- 
UtioD  ot  matlce  must  be  so  overpowering  as  tor  the  time  to  ehut 
out  knowledge,  and  destroy  volition.  All  the  writers  concur  in  repr» 
BeBling  thla  Indulgence  of  the  law  to  be  a  condeacension  to  the  fralltj 
of  the  human  frame,  which,  during  the  furor  brevis,  renders  a  roan 
deaf  to  the  voice  of  reason,  bo  that,  although  the  act  done  was  in- 
tentional of  death.  It  was  not  the  result  of  roalfgnlty  ot  heart,  but  lin- 
Iialabie  to  human  loarmlty."  State  v.  BUI,  4  Dev.  &.  B.  (N.  C.)  491, 
31  Am.  Dec.  S9S.  Mlkell's  Cas.  61S. 

»"Per  Christlancy,  J..  In  Maher  v.  People,  10  Mich.  212,  81  Am. 
Dec,  TSl.  To  hold,  as  was  said  by  Judge  Cbrlstiancy  In  this  case, 
that  the  reason  must  be  entirely  dethroned  or  overcome  Ly  passion, 
so  as  to  destroy  Intelligent  volition,  would  require  such  a  degree 
of  mental  disturbance  as  Is  equivalent  to  utter  Insanity,  and  this  would 
renfler  the  accused  altogether  Innocent,  whereas  mansiaughter  is  a 
Tery  grievous  (elony,  only  a  little  short  ol  murder.  See,  also.  Young 
T.  State.  II  Humph.  <Tenn.)  200. 

"A  transport  of  passion,  which  deprives  of  the  power  of  aelf  control, 
!b,  in  a  icodlQed  or  restricted  sense,  a  dethronement  of  thfj  reason- 
log  faculty — a  divestment  of  ita  sovereign  power;  but  an  entire  de- 
thronement la  a  deprivation  of  the  Intellect  for  the  time  being."  Clop- 
ton.  ].,  in  Smith  V.  Slate,  83  Ala.  2S,  3  So.  651,  Mikell'a  Cas.  620, 

0.  ft  M.  Crimes — S3. 
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vilLotit  malice  aforethou^t.  As  was  stated  in  defining  the 
offense,  it  is  the  absence  of  malice  that  distinguishes  it  from 
murder.  No  provocation,  however  grievous,  will  reduce  a  vol- 
untary homicide  to  manslaughter,  if  the  circumstancee  show 
that  the  slayer  acted,  not  in  the  heat  of  blood,  but  from  mat 
ice.'*'  "There  can  be  no  such  thing  in  law  as  a  killing  with 
malice,  and  also  upon  the  furor  brevia  of  passion ;  and  provoca- 
tion furnishes  no  extenuation,  unless  it  produces  passion. 
Malice  excludes  passion.  Passion  presupposes  the  absence  of 
malice.  In  law  they  cannot  coexist.""'  IHustrations  of  this 
principle  will  be  shown  in  dealing  with  particular  provocations 
in  the  following  sections. 

260.  The  ProTooation. 

{a)  Sufficiency  in  Oeneral. — To  reduce  a  homicide  from 
murder  to  manslaughter,  the  provocation  must  be  adequate  in 
the  eye  of  the  law,  and  to  be  so  it  must  be  so  great  as  to  rea- 
sonably excite  passion  and  heat  of  blood.  Passion  without  ade- 
quate provocation  is  not  enough.'*^  If  a  man  imreasonably  al< 
lows  his  passion  to  control  his  judgment,  he  is  responsible  to 
the  full  extent  for  the  consequences  of  his  acts.    The  line  which 

tie  1  Havk.  P.  C.  c.  11,  t  IS;  Rex  t.  Hasan,  1  East,  P.  C.  ZS9;  Reg. 
T.  Klrkham,  S  Car.  A  P.  116;  Collins  y.  U.  8..  ISO  U,  8.  G2;  HcWhirt'a 
Case.  8  Gr&t.  (Va.)  594,  46  Am.  Dec.  19S:  State  t.  Ferguson,  2  Hill 
(8.  C.)  619,  27  Am.  Dec.  412;  Brooks  v.  Com.,  61  Pa.  8G2,  100  Am.  Dec. 
645;  SUte  r.  Hill,  4  Dev.  &  B.  (N.  C.)  491,  34  Am.  Dec.  396;  State 
T.  I^ne.  4  Ired.  (N.  C.)  113;  SUte  v.  HcC&nts,  1  Siwers  (S.  C)  384; 
HugEett'B  Case.  J.  Kelrne,  59,  Beale'ii  C&s.  474;  State  v.  Scott.  4 
Ired.  <N.  C.)  409,  42  Am.  Dec.  148;  Slaugkter  v.  Com.,  11  Leigh  (Va.) 
681,  37  Am.  Dec.  638. 

"T  Per  Oaston,  J.,  Id  State  t.  Johneon,  1  Ired.  (N.  O.)  3E4,  35  Am. 
Dec.  742.  And  see,  to  the  same  effect.  Brown  v.  Com.,  86  Va.  466,  10 
8.  B.  745. 

■"SUte  T.  Ferguson.  2  Hill  (S.  C.)  619.  27  Am.  Dec.  412;  Uaher  v. 
People,  10  Hlch.  212,  81  Am.  Dec.  7S1,  Beale's  Cas.  482;  State  v. 
Shippay.  10  Minn.  223,  88  Am.  Dec.  70;  People  v.  aullivan,  7  N.  T. 
399;  Preflton  r.  State.  25  Mlas.  383;  Campbell  v.  State,  23  Ala.  44;  and 
other  cases  cited  in  the  notes  following. 
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distingnislies  provocations  which  will  mitigate  the  offense  from 
tliose  which  will  not  cannot,  in  the  nature  of  things,  be  clearly 
defined.  Beasonableness  is  the  test.  The  law  contemplates  the 
case  of  a  reasonable  man, — an  ordinarily  reasonable  man, — and 
requires  that  the  provocation  shall  be  such  as  might  naturally 
induca  such  a  man,  in  the  anger  of  the  moment,  to  commit 
the  deed."*  The  rule  is  that  reason  should,  at  the  time  of 
ttie  set,  be  disturbed  by  passion  to  an  extent  which  might  ren- 
der ordinary  men,  of  fair  average  disposition,  liable  to  act 
rashly,  and  without  reflection,  and  from  passion  rather  than 
judgment'*" 

(6)  Astault  and  Battery. — Every  man,  when  assailed  with 
violence  or  great  rudeness,  is  inspired  with  a  sudden  impulse 
of  anger,  which  puts  him  upon  resistance  before  time  for  cool 
reflection  J  and  if,  during  that  period,  be  attacks  his  assailant 
with  a  deadly  weapon,  even  with  intent  to  kill,  and  death 
ensues,  it  is  regarded  as  done  through  heat  of  blood,  and,  un- 
less malice  is  shown  by  the  circumstances,  the  killing  is  only 

•»Heg.  T.  yfeUtt,  11  Cox,  C.  C.  336,  Beale'i  Cm.  479;  Maher  v. 
People,  10  Ulch.  212,  SI  Am.  I>ec.  781,  Beale'a  Cas.  482;  State  v. 
PergDBon,  2  Hill  (B.  C.)  619.  27  Am.  Dec.  412;  Flanagan  v.  State,  46 
Ala.  703;  State  v.  Deeklotts.  19  Iowa.  447.  466;  Sllgar  v.  People,  107 
111.  E63;  Tbomas  t.  State,  61  Mtae.  60;  People  v.  Freeland,  6  Cal.  93. 
In  State  v.  Ferguson,  Hupra,  It  waa  eald:  "Tbose  provocations  wbicb 
are  In  themselvea  calculated  to  produce  a  high  degree  of  resentment, 
ud  which  ordinarily  superinduce  a  great  degree  ot  violence,  when 
wmpared  with  those  that  are  slight  and  trivial,  and  from  which  a 
Er«iLt  degree  of  violence  does  not  uaually  follow,  ma^  serve  as  a 
general  outline  to  mark  the  distinction,  and,  when  applied  with  ]udg- 
loeDt  and  discretion,  will  uauBlly  lead  to  correct  resultii." 

•"Per  ChristUncy,  J.,  In  Maher  v.  People,  10  Mich.  212,  81  Am. 
^-  TSl,  Beale'B  Cas.  482.  It  was  said  in  this  case:  "In  determine 
'if  whether  the  provocation  la  sufficient  or  reasonable,  ordinary  hu- 
^'^  nature,  or  the  average  of  men  recognized  as  men  of  lalr  average 
■'^nd  uid  disposition,  should  be  taken  as  the  standard,  unless  the  per- 
'^  'boBe  guilt  is  in  Question  be  shown  to  bave  aome  peculiar  weak- 
""^  Of  lollrmity  of  temper,  not  arising  from  wickedness  of  heart,  or 
""^'y  Of  dIsposlUon." 


356 


OFFENSES  AGAINST  THE  PERSON. 


manstaughter.*'*  To  reduce  the  killing  to  manslai^ighter,  tbe' 
aasault  must  hare  been  with  violeiice  or  great  mdeness,  and 
mu9t  have  been  reasonably  calculated  to  excite  passion  and  heat 
of  blood.  A  mere  touching  of  the  person  of  another,  as  by  in- 
tentionaUj  pushing  against  him,  or  a  light  touch  with  a  small 
cane,  though  technically  an  assault  and  battery,  would  not  be 
sufficient'" 

Malice, — In  no  case  will  an  assault,  however  violent,  miti- 
gate the  offense,  if  there  was  malice.  And  malice  may  well  be 
inferred  if  the  retaliation  was  outrageous  in  its  nature,  either 
in  the  manner  or  the  circumstances  of  it,  and  beyond  all  pro- 
portion to  the  provocation,  "because,"  as  it  has  been  said,  "it 
manifests  rather  a  diabolical  depravity  than  the  frailty  of  hu- 
man nature."'" 

**i  8t«dman's  Case,  Post  C.  L.  Z92,  Be&le'e  Gas.  477;  Reg.  t.  M&ws-  . 
ridge,  J.  KelTiis,  US,  Hlkell'B  Caa.  613;  Com,  v.  Webster,  6  Cash. 
(UaiB.)  295,  62  Am.  Dec  711;  Atkins  v.  SUte,  16  Ark.  66S;  Hard  v. 
People,  -26  Micb.  405;  Stewart  v.  State,  78  Ala.  43G;  Ex  parte  War< 
rick,  73  Ala.  67;  People  v.  Turley,  60  Cal.  4fl9;  Bird  t.  State,  66  Oa. 
317;  State  v.  L«TiEne,  17  Nev.  436,  80  Pac.  1084;  SUte  v.  Cunr.  1  Jonea 
(N.  C.)  280;  Bute  t.  Blunt,  91  Ho.  503,  4  S.  W.  394;  Draper  v.  State. 
4  Baxt.  (Tenn.)  846. 

MiSee  Honesty  t.  Com.,  81  Ta.  283;  State  v.  FerguBon,  2  Hill  (S. 
C.)  G19,  27  Am.  Dec.  412;  Stewart  v.  State,  78  Ala.  436;  State  v.  An- 
deraoa.  4  Nev.  265;  State  r.  BarfleM,  g  Ired.  (N.  C.)  344. 

In  State  v,  FerguBon,  supra,  It  was  held  to  be  murder,  and  not 
manslaughter,  where  the  only  prorocatlon  was  that  the  deceased 
had,  without  using  usneceasary  violence,  separated  the  accnsed  from 
a  person  whom  be  was  beating. 

Throwing  a  Btlck  or  club  at  anotber,  without  hitting  blm,  1b  not  snch 
provocation  as  will  reduce  a  killing  to  manslaugbter.  State  v.  Scott, 
4  Ired.  (N.  C.)  409,  42  Am.  Dec,  148.  See,  also,  Thompson  v.  State, 
EG  Oa.  47. 

Acts  which  might  amount  to  provocation  If  done  by  one's  equal  in 
physical  prowess  will  not  be  so  regarded  where  done  by  a  woman,  a 
child,  or  a  cripple.  Stedman's  Case,  Fost.  292;  Com.  v.  Moeler,  4  Barr 
(4  Pa.)  364:  SUte  v.  Kloss.  117  Mo.  691,  23  S.  W.  780. 

>"SUte  v.  FergUBon.  2  HIII  (S.  C.)  619,  27  Am.  Dec.  413.  And  see 
McWhlrt's  Case,  8  Grat.  (Va.)  694,  46  Am.  Dec.  196;  Brooks  v.  Com.. 
61  Pa.  352,  100  Am.  Dec.  645. 
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(e)  Uttiavjfvl  'Arrest. — We  have  Been  that  a  homicide  oom- 
mitted  in  resisting  a  lawful  arrest  is  murder,  even  when  un- 
intentional."* A  fortiori,  it  is  murder  where  the  killing  is 
intended.  It  is  otherwise,  however,  even  where  there  ia  an  in- 
tent to  kill,  if  the  arrest  is  imlavful  for  some  reason,  as  where 
it  is  attempted  without  a  warrant,  or  under  a  void  warrant, 
vlien  a  warrant  is  necessary,  or  outside  of  the  officer's  juriadic- 
tioD,  or  in  an  unlawful  manner.  In  auch  a  case,  the  attempt 
to  arrest  ia  so  grievous  an  assault  that  it  is  regarded  as  suffi- 
cient provocation  to  reduce  a  homicide  in  reeiating  it  to  man- 
slanghter.*" 

Malice. — In  these,  as  in  other  cases,  the  blow  must  he  given 
in  lieat  of  blood,  and  bv  reason  thereof.  If  the  circumstancefl 
show  that  there  was  malice,  the  mere  fact  that  there  via  provo- 
cation will  not  reduce  the  offense  from  murder."* 

•MAnte,  I  249. 

ml  H&1«,  P.  C.  467;  Rex  v.  Thompson,  1  Hood.  C.  C.  80,  Beale's 
Cu.  4T7;  Cralghton  v.  Com.,  83  K7.  142.  84  K7.  103,  4  Am.  8t.  Rep. 
193,  Scale's  Cas.  339;  Jones  v.  State,  26  Tex.  App.  1,  9  B.  W.  G8,  8 
Am.  8L  Rap.  454;  Com.  v.  Carer,  13  Ciuh.  (Masa.)  246;  Roberta  r. 
Stite,  14  Ho.  138,  G6  Am.  Dec.  97;  Jones  v.  SUte,  14  Mo.  409;  Drennan 
T.  People,  10  Mich.  169;  RaSerty  v.  People,  73  ni.  87;  State  v.  Oliver, 
t  Boost  (Del.)  G8&;  Diss  v.  SUte,  7  Blackf.  (Ind.)  3D,  39  Am.  Dec. 
US;  People  v.  Burt,  Gl  Ulch.  199,  16  N.  W.  ST8;  Poteete  v.  State,  9 
But  (Tens.)   261,  40  Am.  Hep.  90. 

Wbere  an  officer,  attempting  to  make  an  arrest  on  ausplcfon  of  a 
felony.  Is  asked  tor  his  authority,  and  says  that  he  has  a  warrant,  but 
refmes  to  produce  It,  and  gives  no  explanation  whatever,  but  makes 
ttie  arrest  with  drcnmstances  ol  violence,  and  the  person  arreated 
reilats,  and  kills  the  offlcer.  It  is  not  a  case  of  murder,  but  of  man- 
slaaghter.    Drennan  v.  People,  10  Mich.  169. 

Strangers  may  Interfere  to  prevent  an  unlawful  arrest  or  deten* 
tloD  of  a  person.  Such  arrest  or  detention.  It  has  been  held,  la  prov- 
ocation, not  only  to  the  person  arrested  or  detained,  but  also  to 
strangers,  and  If  the  person  who  Is  making  the  arrest,  or  Is  guilty 
at  the  detention,  b  killed  without  malice,  the  homicide  is  manslaugh- 
ter only..  Haggett's  Case,  J.  Kelyng,  59;  Reg.  v.  Phelps,  Car.  ft  U. 
ISO;  Reg.  v.  Allen,  Staph.  Dig.  Crim.  Law,  App.  XT;  Reg.  v.  Mawg- 
ridge,  J.  Kelyng,  119,  Hlkell's  Cas.  618;  Reg.  v.  Tooley,  2  Ld.  Raym. 
1296.  But  see  Reg.  r.  Adey,  1  Leach,  0.  C.  206. 
•MBrooks  T.  Com.,  61  Pa.  352,  100  Am.  Dec.  645;  Roberts  v    SUte, 
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Illegal  Arrest  of  a  Felon. — There  ia  dictum  in  a  Pennsylva- 
nia ease  to  the  effect  that  if  a  man  who  is  actually  guilty  of  a 
felony  is  pursued  for  the  purpose  of  arrest,  and,  when  over- 
taken, kills  his  pursuer,  he  is  guilty  of  murder,  though  the  ar- 
rest may  have  heen  illegal  While  this  is  not  laid  down  in  any 
of  the  hooks  as  an  invariahle  rule  of  law,  it  is  ohvious  that  it 
must  generally,  if  not  always,  apply.  "An  innocent  man  is  un- 
conscious of  guilt,"  said  the  court,  "and  may  stand  on  his  own 
defense.  When  assailed  under  a  pretense  which  is  false,  his 
natural  passion  rises,  and  he  turns  upon  his  assailant  with  in- 
dignation and  anger.  To  be  arrested  without  cause  is  to  the 
innocent  great  provocation.  If,  in  the  frenzy  of  passion,  he 
loses  his  self-control  and  kills  his  assailant,  the  law  so  far  re- 
gards his  infirmity  that  it  acquits  him  of  malicious  homicide. 
But  this  is  not  the  condition  of  the  felon.  Conscious  of  his 
crime,  he  has  no  just  provocation— he  knows  his  violation  of 
law,  and  that  duty  demands  his  capture.  The  passion  is  widced- 
nesa,  and  resistance  is  crime.  Neither  reason  nor  law  accords 
to  him  that  sense  of  outrage  which  springs  into  a  mind  imcon- 
scious  of  offense,  and  makes  it  stand  in  defense  of  personal 
liberty.  On  the  contrary,  fear  settles  upon  hia  heart,  and,  when 
he  uplifts  his  hand,  the  act  is  prompted  by  wicked  hate  and 
fear  of  punishment.  «  »  *  A  sense  of  guilt  cannot  arouse 
honest  indignation  in  the  breast,  and  therefore  cannot  exten- 
uate a  cruel  and  willful  murder  to  manslaughter.""' 

(d)  Mutual  Combat. — The  same  rules  apply  to  homicide  in 
mutual  combat,  the  killing  being  attributed  to  heat  of  blood 

14  Ho.  188,  G5  Am.  Dec.  97;  SUte  t.  SpauMIng,  84  Ulon.  361,  25  N.  W. 
793;  Slate  v.  McNallj,  87  Mo.  644;  Boberson  v.  State,  48  Fta.  166, 
29  So.  ESS,  52  L.  R.  A.  761. 

Thus,  If  a  man  who  has  committed  a  crtme  ktlle  an  officer  wbo  Ii 
attempting  to  srreRt  blm,  not  through  beat  of  blood,  but  becanee  of 
hla  coDacfousneBB  of  guilt,  and  for  the  purpose  of  escaping,  he  li 
gullt7  Of  murder,  not  manslaushtor,  though  the  attempt  to  Brr«Bt  him 
may  have  been  Illegal.  Brooks  v.  Com.,  supra. 
'  MI  Brooka  v.  Com.,  61  Pa.  352,  100  Am.  Dec.  645, 
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occasioned  by  the  combat,  and  not  to  malice,  though  it  be  in- 
tenlionaL  The  doctrine  in  sach  cases  baa  been  thus  stated :  If 
two  persons  meet,  not  intending  to  quarrel,  and  angry  words 
Buddenly  arise,  and  a  conflict  springs  up,  in  which  blows  are 
given  on  both  sides,  without  much  r^ard  to  who  is  the  assailant, 
it  is  a  mutual  combat ;  and  if  no  unfair  advantage  is  taken  at 
the  outset,  and  the  occasion  was  not  sought  for  the  purpose  of 
grstifjing  malice,  and  one  of  them  seizes  a  weapon  and  strikes 
a  fatal  blow,  it  is  regarded  as  homicide  in  the  heat  of  blood, 
and  manslaughter."* 

Malice. — The  killing  in  such  cases,  to  constitute  manslaugh- 
ter instead  of  murder,  miist  have  been  without  malice.  If  the 
circQinstances  show  that  the  accused  sought  the  occasion  or  pro- 
voked the  difficulty  for  the  purpose  of  killing  the  deceased,  he 
is  guilty  of  murder,  for  this  shows  malice.'"     And  the  same 

*"Lord  Morley's  Case,  J.  Kelyng,  G3,  BeaU's  Caa.  173;  Com.  v.  Web- 
ster, 5  CuBh.  (Haes.)  29S,  S2  Am.  Dec.  711;  Rex  v.  Ayes,  Rubb.  &  R. 
16t;  Rex  V.  Snow,  1  Leocb,  C.  C.  151,  1  East,  F.  C.  244;  State  v.  Hill, 
4  Dev.  A  B.  (20  N.  C.)  S29,  34  Am.  Dec.  396.  Mikeirs  Cos.  61S;  State 
T.  Curry,  1  Jones  (N.  C.)  880;  State  v.  Moore,  68  N.  C.  267|  McCoy  v. 
State,  8  Ark.  451;  Copeland  v.  SUte,  7  Humpti.  (Tenn.)  479;  CateB  v. 
State,  50  Ala.  166;  People  v.  BullWan,  7  N.  Y.  396;  SUte  v.  Levlgne, 
17  Nev.  435,  30  Pac.  10S4;  People  v.  Sanchez,  24  Cal.  17;  Stiles  v. 
SUte,  57  Qa.  183;  Tate  v.  SUte.  46  Oa.  148;  SUte  v.  Partlow,  80 
Ho.  eos.  4  8.  W.  14;  SUte  v.  McDonnell,  82  Vt.  491. 

M>It  a.  man  commences  an  affray  with  the  preconceived  purpose 
of  klUloE  his  adversary,  or  of  doing  him  great  bodily  harm,  and  does 
kill  him.  nothing  tbat  may  have  occurred  during  the  affray  can  reduce 
the  killing  to  manslaughter.  The  malice  of  the  flrst  assault,  notwlth- 
aUndlng  any  violence  with  which  It  may  have  been  returned,  com- 
maalcates  Its  character  to  the  act  of  killing,  and  the  accused  cannot 
be  heard  to  say  that  the  homicide  was  by  reason  of  uncontrollable 
paislon,  caused  by  the  violence  of  the  deceased,  and  not  by  reaaon 
of  the  previous  malice.  SUte  v.  Hill,  4  Dev.  &  6.  (N.  C.)  491,  34  Am. 
Dec  33e,  Mlkell's  Cas.  618;  State  v.  Lane,  4  Ired.  (N.  C.)  113;  SUte 
v.  HcCanta,  1  Speer  (S.  C.)  384;    Huggett's  Caee,  J.  Kelyng.  59,  Beale'a 

Cm.  414;  SUte  V.  Martin,  2  Ired.  (N.  C.)  101;   Ex  parte  Nettles,  58 

Ma,  ZG8;  Tate  v.  State,  46  Oa.  148.    See,  also,  SUte  v.  Howell,  9  Ired. 

in.  C.)  485;   SUU  v.  Smith,  24  W.  Va.  814;   SUte  v.  Matthews,  80 

y.  C.  417;  state  v.  Underwood,  B7  Mo.  40. 


ri 


360 


OFFENSES  AGAINST  THE  PERSON. 


is  true  if  be  took  an  unfair  advantage  at  the  outset,  as  hy  se- 
cretly arming  himself,  in  anticipation  of  the  conflict,**"  But 
in  cases  of  homicide  in  mutual  combat;  it  makes  no  difference 
that  the  accused  Btmck  the  first  blow,  if  the  occasion  was  un- 
premeditated, and  at  the  commeocemeDt  of  liie  contest  the  par- 
ties were  on  equal  terms.**'  Nor  does  it  make  anj  difference 
that  dangerous  weapons  were  used  from  the  beginning,  if  the 
combat  was  unpremeditated,  and  both  parties  were  equally 
armed  and  ready,  or  that;  in  the  course  of  the  combat,  the 
accused  used  against  an  unarmed  adversary  a  deadly  weapon, 
if  it  was  hastily  snatched  in  the  heat  of  passion,  and  not  dearly 
provided  for  the  purpose.'*' 

Previous  Encounters  and  Threats. — When  a  man  kills  an- 
other in  mutual  combat,  it  is  not  to  be  presumed  that  he  acted 
with  malice  merely  because  he  was  actuated  by  malice  in  a 
former  encounter  with  the  deceased,  and  because  he  had  quar* 
reled  with  the  deceased,  and  made  threats  against  him.  *'Cer- 
tainlj,  where  two  persons  have  formerly  fought  on  malice,  and 
are  apparently  reconciled,  and  fight  again  on  a  fresh  quarrel, 
it  shall  not  be  intended  that  they  were  moved  by  the  old  grudge, 
unless  it  so  appears  from  the  circumstances  of  the  affair.""*' 

»*1  But,  P.  C.  242,  213;  Post,  C.  L.  £96;  Whlteley'a  Case,  1  Levin. 
C.  C.  173;  St&te  t.  Scott,  4  Ired.  (N.  C.)  409.  42  Am.  Dec.  148;  8Ut« 
V.  McCants,  1  Speers  (S.  C.)  384;  Slaughter  v.  Com.,  11  Letgli  (Ta.) 
681;  State  v.  Hlldrcth,  9  Ired.  (N.  C.)  429.  61  Am.  Dec  864;  Bx  parte 
NetUea,  68  Ala.  £68. 

■«i  SUte  T.  HcCaoU,  1  Bpeers  (8.  C.)  384. 

Thus,  in  SUte  v.  Hill,  4  Dev.  &  B.  (N,  C.)  491,  84  Am.  Dec.  396, 
wbere  the  accused  made  a  Blmi>le  assault  upon  the  deceased,  and  the 
deceased,  to  avenge  the  blow,  attacked  the  accused  with  a  knife,  and 
severely  vounded  him,  and  the  accused  fnstantlr,  and  la  a  transport 
of  passion  thus  excited,  aud  without  previous  malice,  killed  the  de- 
ceased. It  was  held  a  case  of  manslaushter.  See,  also.  State  v.  Le- 
vlgne,  17  NsT.  436,  30  Psc.  1084. 

»*'  State  V.  McCanU,  1  Bpeors  (S.  C.)  384;  State  v.  Levlgne,  17  Nev. 
436,  30  Pac.  10S4. 

■t*  1  Hawk.  P.  C.  c  13,  g  SO;  Copeland  v.  State,  7  Humph.  (Tenn.) 
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thieL — A  homicide  committed  in  b  deliberate  duel,  however 
fairly  tie  combat  may  be  conducted,  is  not  mauBluughter,  but 
murder.  "The  punctilios  of  ftUe  honor  the  law  regards  as  fnr- 
niflbing  no  excuse  for  homicide.  He  who  deliberately  seeketh 
the  blood  of  another,  in  compliance  with  auch  ptmctilios,  acts 
is  6pcn  defiance  of  the  laws  of  God  and  of  the  state,  and  with 
that  wicked  purpose  which  ia  termed  'malice  aforethought*  "'** 

(c)  Sight  or  Knowledge  of  Wife's  Advit^. — It  has  long 
been  Eettled  that  if  a  man  sees  his  wife  in  the  act  of  adultery, 
this  is  sufficient  provocation  to  reduce  to  manslaughter  an  in- 
stant killing  either  of  the  wife  or  of  her  paramour.'*'  Accord- 
ing to  the  old  authorities  the  husband  must  see  the  act  If  he 
kills  on  suspicion,  however  well  founded,  or  on  information, 
he  is  guilty  of  murder.  And  there  are  late  cases  also  holding 
this  doctrine.'*'  The  distinction,  however,  is  not  reasonable. 
For  example,  it  is  not  reasonable  to  hold  a  husband  guilty  of 
murder,  instead  of  manslaughter,  in  killing  his  wife's  para- 
moor,  if  he  did  so  under  the  iuflnence  of  passion  immediate!; 

4T»;  SUt«  V.  HUl.  4  Dev.  *  B.  <N.  C.)  491,  84  Am.  Dec.  396;  State  v. 
HOdretb,  9  Ired.  <N.  C.)  429,  Gl  Am.  Dec.  3S4. 

MStaU  V.  HIU,  4  Dev.  &  B.  (N.  C.)  491,  84  Am.  Dec.  S96. 

H*l  Hale,  P.  C.  4St:  Fost  C.  L.  29S;  1  Bast,  F.  C.  234.  SEl;  4  Bl. 
Comm.  192;  Reg.  r.  Rotbwell,  13  Cox,  C.  C.  145,  Beale's  Cas.  481; 
Hooks  V.  Bute,  99  Ala.  166,  13  So.  767;  and  c&sea  cited  In  the  notes 
foUowlnK. 

M*ReE.  T.  MavgrldsB,  J.  Kelyng,  119,  Hll^ll'g  Cas.  313;  Reg.  v. 
rtaber.  S  Car.  &  P.  182;  Reg.  v.  Kelly,  2  Car.  t  K.  814;  State  v.  John, 
*  Irad.  (N.  C.)  330,  49  Am.  Dec.  396;  State  v.  Samuel,  3  Jones  (N.  C.) 
14,  64  Am.  Dec.  696;  State  t.  Neville.  6  Jones  (51  N.  C.)  423;  Mo- 
WUrt's  Case,  8  GraL  (Va.)  694,  46  Am.  Dec.  196.  See,  also,  Shut- 
aiD  v.  People,  62  N.  T.  229;  Jones  v.  People.  23  Colo.  276.  47  Pac.  275; 
aawrer  v.  State,  35  Ind.  S3;  State  v.  Avert,  64  N.  C.  608;  State  v. 
Bamian.  78  N.  C.  619;  People  v.  Horton,  4  Mich.  69;  Bugg  v.  Com., 
18  Ky.  L.  R.  844,  88  8.  W.  684. 

In  State  v.  Samuel,  supra.  It  was  beld  that  the  fact  that  the  hus- 
band knows  that  the  other  man  baa  previouBly  been  Id  the  bablt  of 
&dalterons  interconrse  with  his  wife,  and  ttiat  he  believes,  when  he 
kills  Um,  that  he  le  then  accompanrlng  her  for  tliat  purpose,  will  not 
rednce  the  homicide  to  manslaughter. 
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after  their  separation,  and  with  conclusive  evidence  of  their 
guilt.  And  there  are  some  well-considered  cases  holding  that 
it  is  a  question  for  the  jury  iu  such  cases  whether  the  provoca- 
tion was  sufficient.'*' 

Malice. — Even  the  sight  of  his  wife's  adultery  does  not  re- 
duce a  homicide  by  the  husband  to  manslaughter  if  he  oom- 
mitted  the  deed  with  malice,  and  not  under  the  influence  of  in- 
dignation and  passion  caused  by  the  sight.'*' 

(/)  Adultery  with  Daughter,  Sister,  or  Other  RelaiivB. — It 
was  held  in  Pennsylvania  that  where  a  man  detects  another  in 
bed  with  his  sister  under  circumstances  showing  clearly  that  she 
has  been  committing  adultery,  and  kills  the  man,  there  is  no 
such  provocation  as  will  reduce  the  homicide  to  manslaughter.'** 
According  to  the  better  opinion,  however,  the  question  in  such 
a  case  would  be  for  the  jury,"" 

(g)  Insulting  Words  and  Gestures. — It  is  well  settled,  aa  t 
general  rule,  that  no  words  of  reproach  or  contemptuous  gestures, 
however  insulting,  will  constitute  sufiioient  provocation  to  reduce 
a  homicide  to  manslaughter.'"     But  this  rule  does  not  apply 

■"  Maber  v.  People,  10  Mich.  212,  81  Am.  Dec.  781,  BeEiIe's  Cas. 
482;  Reg.  v.  Rothwell,  12  Cox,  C.  C.  HB,  Beale'e  Caa.  481;  SUte  ▼. 
Qrugin,  147  Mo.  39.  47  3.  W.  lOSS,  Mlkell'a  Cbb.  626;  Hooks  t.  SUte, 
99  Ala.  166.  13  So.  767;  BlggB  v.  State,  29  Qa.  T23. 

To  see  them  In  a  poHitlon  JuBtllylnK  a  belief  In  their  guilt  is  Buffi- 
dent.  The  husband  need  not  Judge  of  the  fact  at  his  peril.  State 
V.  Yanz.  74  Conn.  177,  50  Atl.  37,  54  L.  R.  A.  7S0.  Mtkell'a  Caa.  fiSl. 

■«<  See  the  cases  abore  cited.    And  see  ante,  |  269. 

«»o  Lynch  v.  Com..  77   Pa.  205. 

"oPo3t,  {  2601;  State  v.  Omgln,  147  Mo.  39.  47  S.  W.  1058.  MikeU'a 
Cas.  625  (outrage  of  daughter). 

m  1  Hale.  P.  0.  456;  Foet.  C.  L.  290;  Lord  Morely's  Case,  J.  Kelyng, 
63.  Beale's  Cas.  473;  Beg.  v.  Mawgrldge.  J.  Kelyng.  119,  Mlkcll's  Caa. 
613;  Reg.  t.  Rothwell.  12  Coi,  C.  C,  145,  Beale's  Cas.  481;  Com.  v. 
Webster.  5  Cush.  (Mass.)  296,  52  Am.  Dec.  711;  Preston  v.  State,  23 
MlBB.  383:  U.  S.  v.  Wlltberger,  3  Waah.  C.  C.  516,  Fed.  Caa.  No.  16,738; 
State  T.  Carter,  76  N.  C.  20;  Taylor  v.  SUte,  48  Ala.  180;  Ex  parte 
Brown.  65  Ala.  416;  People  v.  Butler,  8  Cal.  436;  Malone  T.  State,  49 
Ga.  210;    Bird  v.  SUte,  66  Qa.  317;   People  r.  Turler,  60  Cal.  469; 
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flere,  because  of  ineulting  words  or  gestures,  persons  become 
suddenly  heated  and  engage  in  mutual  combat,  and  the  person 
iisulted  elaja  the  other  under  the  inilueuce  of  passion  caused 
"J  the  other's  blows,  and  not  because  of  the  insulting  words  or 
S^stures.     In  sucli  a  cage  it  ia  manslaughter  in  mutual  com- 
bat.''''   Ad  assault,  too  slight  in  itself  to  be  sufficient  provoca- 
!JOn  to  reduce  murder  to  manslaughter,  may  bei;ome  sufficient 
lor  that  purpose  when  accompanied  by  words  of  great  insult,*''** 
^t(  (here  is  authority  for  saying  that  there  may  be  circum- 
stancea  under  which  words  alone  may  constitute  sufficient  provo- 
•^''on,  if  tlie  jury  think  that  they  were  such  as  to  reasonably 
^^i^ite  uncontrollable  passion.*** 

■^n  Texas  the  statute  makes  it  manslaughter,  and  not  murder, 
^here  a  man  kills  another  because  of  insulting  words  or  con- 
'^"^t  towards  a  female  rt^ative,  if  the  killing  occurs  as  soon 
"*  the  parties  meet  after  knowledge  of  the  insult.*"  And  in 
■^^bama  a  statute  provides  that  opprobrious  words  shall  in 
Wnie  circumstances  jiistify  an  assault  and  battery.*"* 

Johnson  ▼.  Slate,  !7  Tei.  758;  State  t.  Evans,  6B  Mo.  574;  Green  T. 
•^m..  83  Pa.  75;  Slata  v.  Marlln.  30  Wis.  216. 

"This  rale  governa  ever)'  case  where  the  party  killing  upon  such 
Crovocatloa  made  use  of  a  deadly  weapon,  or  otherwise  manifested  an 
'"'ention  to  kill,  or  do  some  great  bodily  harm."  1  East,  p.  C.  c.  6, 
i  ZO. 

"•Lord  Morley'8  Case,  J.  Kelyng,  63,  Beale's  Caa.  US-.  State  v.  Hill, 
*  Dev.  £  B.  (N.  C.)  491,  34  Am.  Dec.  396.    Ante,  i  260  d. 

'*"■  Reg.  y.  Smith.  4  Fost.  &  F.  1066;  Reg.  v.  Sherwood.  1  Car.  A  K. 
^"6;     Slate  V.   Orugln,   147   Mo.  33.   47   3.   W.   105S,   Mtkell'a   Cas.   625. 
■»»  Eeg;.  V.  Bothwell.  12  Cox.  C,  C,  145.  Beale'a  Caa.  481;   State  v. 
^^'Tiein,  147  Mo.  39,  47  S.  W.  105S,  Mlkelfa  Caa.  62&;   post,  {  2601. 

"'*  See  Richardson  v.  State.  9  Tex.  App.  612;  Orman  v.  Stale.  22 
T'ex,  App.  604,  3  3.  W.  468,  58  Am.  Rep.  602;  BImmona  v.  State,  23 
"^^x.  Jipp.  653,  B  S.  W.  208;  Hardcastlo  v.  Stale,  36  Tex.  Cr.  R.  £55, 
3S     s.    w.    186. 

ti  Is  Immaiertal  that  tbe  female  Is  dead  and  that  she  vas  the  wlCe 
**r  the  person  Insulting  her.  WUlla  v.  State  (Tes,  Cr.  App.)  7E  S.  W. 
7»0. 

■=*"  Riddle  T.  State,  49  Ala.  339;  Brown  v.  SUte.  74  Ala,  42.  And 
'Be    iWltcheU  T.  State.  41  Ga.  627;  ante,  S  212. 
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(A)  Trespasi  upon  Land  or  Goode.- — It  ia  also  well  settled 
that  no  mere  trespass  upon  the  land  or  goods  of  another  is  suffi- 
cient  to  reduce  an  intentional  killing  to  manslaughter.  If  one 
uses  a  deadly  weapon  upon  another  to  prerent  a  mere  trespaflo 
upon  his  property,  and  kills  him,  be  is  guilty  of  murder.*" 

It  will  be  shown  in  a  subsequent  section  that  a  man  may  kill 
another  to  prevent  a  felony  attempted  by  violence  or  surprise, 
as  burglary  or  robbery.  These  are  more  than  mere  trespasses, 
and  the  homicide  is  justifiabla'**  80,  as  we  shall  see,  a  man 
may  sometimes  kill  to  prevent  an  entry  into  bis  dwelling 
house."' 

A  man  may  also  oppose  force  to  force  to  prevent  a  mere  trea- 
pass  if  he  does  not  use  a  deadly  weapon,  or  use  unnecessary 
force,  and  if  it  becomes  necessary,  during  the  encoimter,  to 
kill  in  order  to  save  himself  from  death  or  great  bodily  barm, 
he  will  be  excuaed.""  In  such  a  case,  if  be  should  kill  the 
other  during  the  conflict,  not  in  order  to  save  himself  from 
death  or  great  bodily  harm,  but  because  of  passion  caused  by 
the  other's  blows,  it  would  be  manslaughter  in  mutual  'com- 
bat'" If  he  should  kill  bim  from  malice  in  such  case,  it 
would  be  murder,"" 

(i)  Question  of  Law  or  Fact. — The  weight  of  authority  in 
England  is  to  the  effect  that  it  is  for  the  court  to  determine  in 
the  abstract  whether  a  particular  act  of  provocation  is  adequate, 
and  to  instruct  the  jury  as  a  matter  of  law  that  it  is  or  is  not, 

•g>Reg.  V.  MawKTldge,  J.  Kelyng,  119,  HIkell'a  Csb.  eiS;  State  v. 
Shfppe7,  10  Minn.  223,  88  Am.  Dec.  TO;  Com.  v.  Drew,  4  Mass.  396; 
Ptiople  r.  Horton,  4  MIcb.  67;  Beauchamii  v.  State,  6  Blackf.  <Iiid.) 
2991  SUte  V.  Vance,  IT  Iowa,  138;  Monroe  v.  State,  5  Qa.  85;  Hayes 
T.  SUte,  GS  Ga.  36;  Sellers  v.  State,  99  Oa.  689,  ZG  S.  E.  484,  59  Am. 
SL  Rep.  258;  Simpson  v.  State,  E9  Ala.  1,  31  Am.  Bep.  1;  Oliver  v. 
SUte,  IT  Ala.  6ST;  Lambeth  t.  State,  23  Miss.  322. 

M«FoBt,   !    268. 

MTPost,  i  287. 

MtPost,   I  278, 

IS*  Com.  V.  Drew,  4  Mass.  391;  Clazton  v.  State,  2  Hnmpb.  (Tenn.) 
181;  ante.  {  260  d. 

i'oAnte,  !5  259.  26CiI. 
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and  tliat  it  is  for  the  jtiry  to  say  whether  such  provocation  was 
given,  whether  it  caused  heat  of  blood,  and  whether  the  homi- 
cide waa  committed  in  the  heat  of  blood."'  And  there  are 
cases  in  this  coontry  to  the  same  effect."'  The  soundness  of 
tills  view  is  more  than  doubtful,  and  there  are  well-considered 
cases  both  in  England  and  in  this  country  to  the  effect  that  the 
adequacy  of  any  act  of  provocation  to  arouse  passioD  in  an  or- 
dinarily reasonable  man,  which  all  agree  to  be  the  test,  is  essen- 
tially a  question  for  the  jury,  unless  it  is  bo  clearly  inadequate 
■a  to  admit  of  no  reasonable  doubt  upon  any  theory."'     As 

•"RflB.  T.  Pliher,  8  Car.  ft  P.  18S;  Res.  t.  Kelly,  S  Car.  ft  K.  814. 

Thus,  In  Reg.  v.  Fisher  and  Reg,  v.  Kelly,  supra,  tbe  Jury  were 
liutmcted,  as  a  matter  of  law,  tliat  a  vUe's  adultery  was  not  snfflcieat 
proTocatlon  to  tlie  husband,  where  he  did  not  bm  the  act. 

Migtnte  V.  John,  8  Ired.  (N.  C.)  S30.  In  thU  case  It  was  held  as  a 
matter  of  law  that  a  wife's  adultery  was  not  snOlclent  provocation  to 
the  husband  where  he  did  not  see  the  act. 

wReg.  V.  Welch,  11  Cox.  C.  C.  3SE,  Beale's  Cms.  479;  Reg.  v.  Roth- 
well,  U  Cox,  C.  C.  14E,  Beale's  Cas.  481;  Maher  v.  People,  la  Mich. 
Sit,  81  Am.  Dec.  781.  Beale's  Cas.  482;  State  r.  arugln.  147  Mo.  S9, 
47  8.  W.  1068,  IflkeU's  Cas.  62E;  Hooks  v.  State,  B9  Ala.  168,  18  8a 
7(7. 

In  Haber  v.  People,  supra.  It  waa  tald  by  Judge  Chrlstlancy:  "It 
li  doubtless.  In  one  sense,  the  province  of  the  court  to  define  what. 
In  lav,  will  constitute  a  reasonable  or  adequate  provocation,  but  not, 
I  think.  In  ordinary  caaies,  to  determine  whether  the  provocation  prov- 
ed In  the  particular  case  is  sufficient  or  reasonable.  This  is  essential- 
ly &  question  of  fact,  and  to  be  decided  with  reference  to  the  peculiar 
facts  of  each  particular  case.  As  a  general  rule,  the  {ourt,  after 
tnfomlng  the  Jury  to  what  extent  the  paBBlons  must  be  arouBed,  and 
reason  obscured,  to  render  the  homicide  manslaughter,  should  Inform 
them  that  the  provocation  must  be  one,  the  tendency  of  which  would 
be  to  produce  anch  a  degree  of  excitement  and  disturbance  In  the 
tnlsds  of  ordinary  men;  and  if  they  should  find  that  It  did  produce 
that  effect  In  the  partlcnlar  Instance,  and  that  the  homicide  was  the 
result  of  such  provocation.  It  would  give  It  (lie  character  of  man- 
■langbter." 

It  was  further  said:  "Besides  the  consideration  that  the  qneatlon 
b  essentially  one  of  fact.  Jurors,  from  the  mode  of  their  selection, 
coming  from  the  various  classes  and  occupations  of  society,  and  con- 
Tersant  with  the  practical  aftalrs  of  life,  are  much  better  qualified  to 
^ge  of  the  snlBclency  and  tendency  of  a  given  provocation,  and 
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was  said  by  Judge  ChriBtiancy  in  a  Michigan  case,  "Proyoc«- 
tiona  will  be  given  without;  reference  to  any  previous  model, 
and  the  passions  they  excite  will  not  consolt  the  precedents."*** 

361.  Cooling  of  Blood. 

(a)  In  Oenerai. — Not  only  muat  tte  provocation  have  been  of 
Buoh  a  nature  as  might  reasonably  excite  passion  and  overthrow 
reason,  but  the  homicide  muat  have  been  committed  before  the 
passion  subsided  and  the  blood  cooled,  and  before  the  lapse  of 
a  reasonable  time  for  cooling.  If  the  blood  of  the  accused 
actually  did  cool  before  he  gave  the  fatal  blow,  it  is  clearly  a 
•  case  of  murder,  however  short  the  time  between  the  provocation 
and  the  blow.  And  if  the  circumstances  show  that  he  reflected, 
as  where  it  appears  that  he  sought  some  advantage,  or  took  time 
to  choose  some  convenient  place  for  fighting,  or  to  strike  at  a 
particular  vital  spot,  actual  cooling  may  well  be  inferred,  for 

much  more  Ilkel;  to  fix,  irlth  aome  degree  of  accuracy,  the  standard 
of  ordinary  human  nature,  than  the  Judge,  whose  babiu  and  course 
of  life  give  him  much  less  esi>erlence  of  the  working  of  passion  tn 
the  actual  conflicts  of  life." 

In  the  case  from  which  these  quotationa  are  taken,  the  evidence 
showed  that  the  accused  ahot  another  when  laboring  under  great  ex- 
citement. Hts  counsel  offered  to  prove,  for  the  purpose  of  showing 
provocation,  that  the  person  assaulted  had  committed  adultery  with  the 
wife  of  the  accused  wlthlo  half  an  hour  prior  to  the  Bhooting,  that  the 
accused  saw  them  come  out  of  the  woods,  and  followed  them,  and,  after 
they  had  serrated,  went  into  a.  saloon  after  the  person  assaulted,  and 
Instantly  shot  him,  and  that,  a  few  minutes  before  he  entered  the  sa- 
loon, a  friend  told  him  that  his  wife  and  the  person  assaulted  had  com- 
mitted adultery  in  the  woods  the  day  before.  According  to  the  old 
authorities,  this  would  not  show  adequate  provocation,  as  the  accused 
did  not  see  the  act  (ante,  {  S6de),  and  the  trial  court  excluded  the 
evidence.  On  writ  of  error  after  a  conviction  of  assault  with  intent  t« 
murder,  the  Judgment  was  reversed  on  the  ground  that  it  was  for  the 
Jury  to  say  whether  there  was  sufficient  provocation,  and  that  the  evi- 
dence Bbould  have  been  admitted. 

*««Maher  v.  People,  10  Hlch.  312,  81  Am.  Dec  7S1,  Beale'a  Caa. 
483. 
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ihew  drcamfltances  ahow  the  exercise  of  reason  and  judg- 
ment"" 

(6)  Reasonable  Time  for  Cooling. — ^It  ie  not  necessary,  how- 
ever, in  all  cases,  to  show  that  the  blood  actually  did  cool,  in 
order  to  make  out  a  case  of  murder.     It  ia  enough  to  show  that 
there  was  a  reasonable  time  for  cooling,  for  the  law  requires 
that  men  shall  act  reasonably  in  controlling  their  passions."' 
^V  reasonable  time  for  cooling  is  the  time  within  which  an 
^inarily  reasonable  man  would  cool  under  like  circumstan- 
ces.'*^   In  applying  this  test,  all  the  circumBtancee  attending 
uie  homicide  are  to  be  taken  into  consideration,  including  the 

•"S«  1  East,  P.  C.  2BS;  Rex  v.  Oneby,  2  Ld.  Raym.  148B.  "It.  from 
"V  clrcniiutaiice  irhateTer,"  Bald  Baet,  "It  apuear  that  the  partr 
'^ected,  deUberat«d,  or  cooled  any  time  before  tbe  fatal  strolce  glT- 
°''>  <"  It,  In  legal  preBumpUon,  there  waa  time  or  opportunity  for 
"^"n*.  the  killing  wlU  amonnt  to  murder."    1  East,  P.  C.  262. 

■•'1  Eaat,  P.  C.  252;  Rex  v.  Oneby,  2  Ld.  Raym.  1486;  Lord  Morely'a 
^c.  J.  Kelyng,  E3,  Beale's  Cae.  473;  State  t.  McCants.  1  Speers  (S.  C.) 
*^*>  Mlkell'a  Cat.  821  (one  of  the  best  cases  on  this  point  to  be  found 
^  the  reports);  State  t.  Hill,  4  Dev.  k  B.  (N.  C.)  4B1,  84  Am.  Dec 
!f*'  MlkeU'H  Caa.  618;  Kllpatrick  t.  Com.,  31  Pa.  198;  McWhlrfa 
r^*^  3  Grat.  (Va.)  694,  46  Am.  Dec  196;  Havklna  t.  SUte,  26  Ga. 
"^'  71  Am.  Dec.  16S;  StaU  t.  Shlppey,  10  Minn.  228.  88  Am.  Dec.  70. 
'Was  he  coolT'  means,  not  was  there  In  (act  a  geotle  flowing  ol 
^  blood,  which  had  been  hurried  in  Its  circulation,  but  means,  waa 
^''^>  In  law,  malice  tn  his  act;  and  the  reasonable  time  then  is* 
r^  ^ere  evidence  of  actual  cooling,  or  cooling  In  Its  popular  sense, 
^^  ^.  In  Itself,  a  circumstance  which.  In  law,  stands  In  place  of  actual 
antn'^^'  ^^^  '^  equally  slgnlQcant  of  malice.  He  who  has  received  a 
g.  '^'ent  legal  provocation,  such  as  might  have  mitigated  to  man- 
"Khter  a  mortal  blow  proceeding  from  It  and  given  instantly,  would 


not 
"'■Bl, 


^'Q  lesB  than  a  murderer  if  he  abould  remain  In  apparently  i 


_       '»Ished  fury  for  a  length  of  time  unreasonable  under  the  clrcum- 

^*'c©8_  and  then  kill."    State  v.  McCanta,  1  Speers  (S.  C.)  384. 
p     **  State  T.  McCanta.  1  Speers  (S.  C.)  384,  Mlkell's  Cas.  621;  Kll- 

.^*<=k  T.  Com.,  31  Pa.  198. 
t^j  ^^ere,  after  men  had  been  engaged  In  mutual  combat,  they  ceased 
t|^  ^Klit,  and  one  of  them  went  to  some  dletance  after  a  weapon,  and 
w  ^**  returned  and  hilled  the  other,  It  was  held  that  the  homicide  was 
j-**'"*er,  whether  the  party  actually  cooled  or  not.  Hawkins  t.  State, 
**«-  207,  71  Am.  Dec.  186. 


368  OFFENSES  AOAINST  THE  PERSON. 

uature  and  extent  of  the  provocation,  the  physical  and  mental 
constitution  of  the  accused,  his  condition  in  life  and  peculiar 
situation  at  the  time  of  the  affair,  his  education  and  habits,  and 
his  conduct,  manner,  and  conversation  throughout  the  affair. 
"In  a  word,  ell  pertinent  circumstances  may  be  considered,  and 
'  the  time  in  which  an  ordinary  man,  in  like  circumatances,  woald 
have  cooled,  is  the  reasonable  time."*'* 

(c)  Question  of  Imw  or  Fact. — Some  of  the  cases  hold  that 
whether  there  was  reasonable  time  for  cooling  is  a  question  of 
law  to  be  decided  by  the  court  upon  consideration  of  the  length 
,  of  time  and  all  the  other  circumstances  found  by  the  jury  on  a 
special  verdict,  or  else  to  be  given  to  the  jury  in  the  court's 
charge."'  This,  however,  ia  wrong.  The  proper  practice  is 
to  leave  the  question  to  be  determined  by  the  jury  as  a  question 
of  fact,  under  proper  instructions,  and  by  a  general  verdict. 
Whether,  under  aTl  the  circumstances,  there  waa  time  for  the 
passions  of  an  ordinary  man  to  cool  must  depend  upon  the 
nature  of  man  and  the  laws  of  the  human  mind,  as  well  as  upon 
the  nature  and  circumstancea  of  the  provocation,  and  in  ordi- 
nary oases  is  essentially  a  question  of  fact  for  the  jury,'^° 

(S)     Invoi.cnTABX  Hamblauohixl 
262.  Deflsition. — Involuntary  manslaughter  is  a  homicide 
oommitted  unintentionally,  bat  without  excuse,  and  not  under 
inch  circumstances  aa  to  raise  the  implication  of  malioe.*'^ 
It  may  arise — 

1.  From  malfeasance,  or  the  doing  of  a  criminal  aot  not 
amounting  to  a  felony,  nor  naturally  tending  to  cause 
death  or  great  bodily  barm. 

Mt  State  T.  McCantB,  1  Bpeera  (S.  C.)  384,  MlkeD'a  Cas.  821.  See 
SUte  T.  Moore,  69  N.  C.  267. 

lasRez  t.  Oaeby,  2  Ld.  Raym.  14SE>;  Reg.  t.  Fisher,  8  Car.  A  P. 
182;  State  v.  McCantB,  1  Speers  (S.  C.)  384,  Mlkell's  Cos.  621. 

tiARez  T.  Hayward,  6  Car.  &  P.  157;  Rex  v.  Lynch,  6  Car.  &  P.  324; 
Haher  v.  People,  10  Mich.  212.  81  Am.  Dec.  781,  Beale's  Caa.  482; 
Hooks  V.  State,  99  Ala.  166,  13  So.  767, 
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2.  From  miafeuanca,  or  the  doliur  of  a  lawful  act  wtth 

gnu  negligence, 

3.  From  nonfeasance,  or  the  omiuion  to  perform  a  legal 

dntjr  nnder  drcnnutances  showing  gron  negligence. 

The  absence  of  an  intent  to  kill  or  to  inflict  great  bodily 
liarni  distinguishes  involiintaTy  manslaughter  from  voluntary 
manslaughter.  It  is  distinguished  from  murder  in  that  there 
is  Eo  malice,  either  express  or  implied, — that  is,  no  actual  in- 
tent to  kill  or  inflict  great  bodily  harm,  nor  circumstanceB  from 
which  malice  will  be  implied,  as  the  doing  of  an  act  dangerous 
10  life,  or  the  commission  of  a  felony,  or  resistance  of  a  lawful 
arrest.  It  is  distinguished  from  excusable  homicide  by  acci- 
dent by  the  fact  that  the  killing  results  from  doing  a  criminal 


263.  Malfeasance. 

(a)  In  General. — An  unintentional  homicide  in  the  doing  of 
a  criminal  act  not  amounting  to  a  felony,  nor  naturally  tending 
to  cause  death  or  great  bodily  barm,  is  generally  manslaugh- 
tw.»" 

As  we  have  seen,  it  is  murder  to  unintentionally  kill  another 
in  committing,  or  attempting  to  commit,  some  felony,  as  bur- 
glary, rape,  arson,  or  robbery,  or  by  doing  an  act  which  has  a 
natural  tendency  to  cause  death  or  great  bodily  harm,  because 
in  Euch  tases  the  law  implies  malice  from  the  nature  of  the 
act.'" 

•"See  Wlld'8  Case,  2  Lewin,  C.  C.  214,  Beale's  Cae.  847;  Reg.  t. 
Tawera,  12  Cox,  C.  C.  S30.  Beale'a  Cas.  42G;  Mirror  of  Justices  (Sel. 
Soc.)  c.  15,  Mlkell'B  Caa.  215;  SUte  t.  Beaham,  23  Iowa,  1G4,  92  Am. 
Dee.  417;  Keeaan  v.  State,  8  Wis.  132;  People  v.  Stubenvoll,  62  Mich. 
328,  M  N.  W.  883. 

"iReg.  T.  Towers,  12  Cox.  C.  C.  630,  Beale's  Caa.  245;  Reg.  v. 
Bradshaw,  14  Cox,  0.  C.  83,  Beale's  Cas.  146;  State  t.  Benhara.  23 
Iowa,  154,  92  Am.  Dec.  417.  See,  kIbo,  People  v.  Stubenvoll,  62  Mlcli. 
S29.  28  N.  W.  883;  Rex  t.  Sullivan,  7  Car.  ft  P.  841. 

"■Ante,  tS  244,  248. 

C.  ft  M.  CrlmeB— 24. 
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If  the  act  18  not  of  such  a  nature,  but  is  criminal, — that  is, 
a  misdemeanor, — and  is  malum  m  se  and  not  merely  malum 
prohibitum,  the  law  does  not  excuse  the  act  alt(^ther  as  an 
accident,  but,  because  the  act  was  criminal,  punishes  the  homi- 
cide as  manslaughter."* 

(h)  Assaulls,  Breaches  of  the  Peace,  and  Unlawful  Oames. 
— If  one  assaults  another,  but  not  in  a  way  to  naturally  cause 
death  or  great  bodily  harm,  he  is  guilty  of  a  criminal  act,  and 
if  death  ensues,  though  contrary  to  his  intention  and  wish,  the 
homicide  is  manslaughter."'  So,  if  men  engage  in  a  prize 
fight  under  such  circumstances  as  to  constitute  a  breach  of  the 
peace,  and  one  of  them  unintentionally  kills  the  other,  it  is 
manslaughter  at  common  law  because  of  the  breach  of  the 
peace.*'*  The  same  is  true  of  a  homicide  unintentionally  eausod 
in  an  affray.'^'  And  it  is  manslaughter  to  unintentionally  kill 
another  in  an  unlawful  game  or  sport,  as  in  a  game  of  football 

>i*  See  the  caaeB  cited  In  note  372,  supra,  and  lo  the  notes  folloirtiiE. 
And  &ee  post,  S  263  E- 

3--:  Wild's  Case.  2  Lewln.  C.  C.  214.  Beale's  C».  347;  Fray's  Case.  1 
East,  P.  C,  236.  Beale's  Caa.  477;  Wlgg's  Case.  1  Leach,  C-  C,  378; 
Reg.  V.  Towers,  12  Cox,  C.  C.  630,  Beale's  Gas.  426;  People  t.  Stubea- 
voil,  62  Mich.  329,  28  N.  W.  S83.  And  see  Reg.  t.  Bruce,  2  Coz,  C.  C. 
262,   Beale's  Cas.   202. 

In  Keg.  T.  Towers,  supra,  this  principle  was  applied  where  a  man 
assaulted  a  woman  who  was  nursing  a  child,  and  thereby  c&uaed  the 
child  to  go  Into  convulsions,  and  die.  t 

It  IB  manslaughter  If,  on  a  sudden  Quarrel  Ijetveen  two  persons,  a 
blow  Intended  for  one  of  them  accidentally  falls  upon  and  kills  a 
third  person.    Rex  v.  Hrown.  1  Leach.  C.  C.  136. 

It  [a  murder  if  the  assault  is  made  in  a  way  to  manifestly  endanger 
lite,  or  threaten  great  bodily  harm,  as  when  It  is  made  with  a  deadly 
wc:ii)im,  though  without  Intent  to  kill.    Ante,  S  244. 

"I')  See  Ward's  Case,  1  East,  P.  C.  270;  Heg.  t.  Knock,  U  Cox, 
C.  C.  1. 

If,  by  statute  In  the  particular  Jurisdiction,  pri»  flghtlng  is  law- 
ful, the  homicide  la  excusable  as  an  accident.  Post,  i  274.  If  prize 
fighting  should  be  made  a  felony  by  statute,  the  homlHde,  according 
to  the  common-law  doctrine,  would  be  murder.    Ante,  j  248. 

sn  Reg.  V.  Knock,  14   Cox,  C.  C,  1. 
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plajed  ID  mch  a  manner  aa  to  be  dangerous.'^'  If  i  game  is 
played  in  such  a  way  &s  to  make  it  likely  to  cause  aeath,  it  is 
uolawful,  and  this  principle  applies,  notwithstanning  it  iB 
played  according  to  eatablibtiud  mles.'^' 

(c)  Immoderaie  Correction  of  Child,  Pupil  or  Apprentice. 
—It  is  lawful  for  a  parent  or  one  in  loco  parentis  to  correct  his 
child,  and,  if  the  correction  does  not  exceed  the  bounds  of  mod* 
eraticm,  the  nnintentional  killing  of  the  child  will  be  excused 
as  an  accident'***  If  the  correction  is  immoderate,  howcTer, 
eitlier  because  of  the  instrument  used,  or  because  of  the  extent 
of  the  punishment,  it  becomes  an  assault  and  battery,  and,  if 
death  ensues  in  consequence,  it  is  a  case  of  manslaughter.'** 
Of  course,  in  determining  whether  the  correction  was  moderate 
or  not,  the  age  of  the  child  must  be  taken  into  consideration.'*" 
The  same  principle  applies  to  the  correction  of  a  pupil  by  his 
teacher,  or  an  apprentice  by  his  master,  where  the  right  to  cor- 
rect at  all  is  recognized.'*' 

(d)  Attempting  or  Procuring  an  Abortion. — If  a  person  at- 
tempts to  procure  an  abortion  under  such  circumstances,  or  in 
such  a  manner,  as  to  inflict  serious  injury  on  the  woman,  and 
endanger  her  life,  and  she  dies  by  reason  thereof,  the  homicide, 
as  we  have  seen,  is  murder.'**  If  the  attempt  is  not  made  in 
Buch  a  way  as  to  inflict  serious  injury  or  endanger  life,  the 
homicide  is  manslaughter,  for  the  attempt  to  procure  an  abor- 

*"Reg.  T.  Bradshaw,  14  Coz,  C.  C.  88,  Beale'a  Cas.  146.  If  the 
same  or  Eport  Is  lawful,  the  homicide  Is  excusable.    Post,  i  £74 

"•Heg.  T.  BradBhaw,  14  Cox,  C.  C.  83,  Beale's  Cas.  146 

'"Ante,  3  274b. 

>"1  Hale,  P.  C.  45G;  FoBt.  C.  L.  262,  Beale's  Caa.  18E,  315;  Reg.  t. 
Grlffln,  11  Cox,  C.  C.  402,  Beale'a  Cas.  315;  Rex  v.  Cheeseman,  7  Car. 
*  P.  455;  State  v.  Fields,  70  Iowa,  196.  SO  N.  W.  480;  Cora.  T.  Ran- 
dall. 4  Gray  (Moss.)  36;  State  T.  Sbaw.  64  S.  C.  ES6,  48  S.  B.  14;  post, 
1274  b. 

wjReg.  Y.  GrifflD,  11  Cox,  C.  C.  402,  Beale's  Cas.  315. 

"•Grey's  Case,  J.  Kelyng,  64.  Be-.le'-  Cas.  463.  MIkell's  Caa.  400; 
Ree  T.  Hopley.  S  Post  ft  F.  202;  ante,  S  211;  post,  i  274b. 

••'Ante.  {  244e. 
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tioQ  IB  unlavful.^^'  Such  a  homicide  is  punishable  as  mait- 
slaughter,  though  the  statute  provides  a  specific  penalty  ior 
abortion.'*'* 

(e)  Siots.^A  riot  is  not  a  felony,  so  as  to  make  an  uninten- 
tional homicide  while  engaged  in  a  riot  murder.'"  But  such 
a  homicide  is  manslaughter,  if  there  is  no  intention  to  kill  or 
inflict  gTRat  bodily  harm,  for  the  riot  is  a  misdemeanor."'' 

(/)  Attempt  io  Commii  Suicide. — One  who,  in  attempting 
to  commit  suicide,  unintentionally  kills  a  bystander,  is  guilty 
of  manslaughter  at  least,  because  an  attempt  to  commit  suicide 
is  criminal  and  malum  in  se,  though  no  longer  punishable."* 

(ff)  Acts  Merely  Mala  Prokibita. — To  conBtitute  involuntary 
manslaughter  by  malfeasance,  the  act  done  must  be  malum  in 
se,  and  not  merely  malum  prohibitum.  For  this  reason  it  was 
held  in  a  Massachusetts  case,  referred  to  in  a  previous  section, 
that  a  person  was  not  guilty  of  criminal  assault  and  battery  in 
driuing  over  a  man  in  the  street,  merely  because  he  was  driv- 
ing at  a  rate  of  speed  prohibited  by  a  city  ordinance,  where  he 
was  not  driving  bo  recklessly  as  to  be  guilty  of  criminal  negli- 
gence.^"    Thia  case  would  apply,  of  course,  if  the  man  had 

>»Res.  V.  Qaylor,  Dears.  &  B.  C.  C.  288;  Tundt  v.  People,  65  111. 
372;  People  v.  Olmatead,  30  Mich.  431;  WUley  v.  State,  46  Ind.  363; 
People  r.  Clark,  7  N.  T.  3S5;  State  v.  Glass,  6  Or.  73;  Com.  v.  Railing. 
113  Pa.  87,  4  Atl.  4B9;  WorthlnBton  v.  SUte.  92  Md.  222,  48  AU.  3S5, 
84  Am.  St.  Rep.  506. 

tBSi  State  V.  Power,  24  Wash.  34,  63  Pac.  1112,  63  L.  R.  A.  902. 

tssAnte,   i  248. 

■Bi  1  wiiart.  Grim.  Law,  JS  326,  398;  Res  v.  Murphy,  6  Car.  ft  P. 
103;  Brennan  v.  People,  15  111.  511;  Sloan  v.  State,  9  lod.  665;  Patten 
V.  People,  18  Mich.  814,  Mikell'a  Cas.  433;  State  v.  Jenlna,  14  Rich. 
(S.   C.)   215. 

auCom.  V.  Miak,  123  Mass.  422,  25  Am.  Rep.  IDS,  Beale's  Cas.  206; 
antn,  E  250. 

tn  South  Carallna  and  Nevada  It  has  been  held  murder.  State  v. 
IJevelle,  34  S.  C.  120,  13  S.  E.  319,  27  Am.  St.  Rep.  799;  State  r.  Lind- 
sey,  19  Nev.  47,  G  Pac.  822,  3  Am.  St  Rep.  776. 

)s>  Com.  V.  Adams,  114  Mass.  323,  19  Am.  Rep.  362,  Beale's  Cas.  204, 
Mikell'a  Cas.  160;  ante.  Si  B9,  71. 


been  killed  and  the  indictment  had  been  for  manslati^ter. 
There  is  some  autboritj  apparently  against  this  view.  In  a 
Kentuchy  caae  a  man  waa  held  guilty  of  manslaughter  without 
r^rd  to  any  question  of  negligence,  where  he  deliberately  fired 
his  pistol  within  the  limits  of  a  city  in  violation  of  an  ordi- 
nance, and  unintentionally  killed  a  bystander."*'  This  case 
may  perhaps  he  sustained,  however,  on  the  ground  that  the  act 
of  firing  the  pistol  was  wanton  and  malum  in  se.  Carrying  a 
concealed  weapon  in  violation  of  law  being  only  malum  prohib- 
itum is  not  such  an  unlawful  act  as  will  render  one  liable  for 
manslaughter  if  the  accidental  discharge  of  the  weapon  results 
in  homicide.'"** 

(h)  Act  Constituting  a  Mere  Civil  Wrong. — The  dictum  in 
many  of  the  cases  is  broad  enough  to  make  it  manslaughter  to 
unintentionally  kill  another  while  engaged  in  committing  a  mere 
ciril  wrong  or  tort,  but  this  is  not  the  law.  To  have  this  effect 
the  act  mnst,  at  least,  be  a  misdemeanor.  In  a  leading  English 
case  it  was  said  that  the  mere  fact  of  a  person  committing  a 
civil  wrong  against  another  ought  not  to  be  used  as  an  inci- 
dent which  is  a  necessary  step  in  a  criminal  case,  apart  from 
the  question  of  criminal  negligence,  and  it  was  therefore  held 
that  the  mere  fact  of  a  person  wrongfully  taking  up  a  box  from 
a  refreshment  stall  on  a  sea  pier,  and  wantonly  throwing  it 
into  the  sea,  thereby  unintentionally  causing  the  death  of  a 
person  who  was  bathing  in  the  sea,  was  not  per  se,  apart  from 
the  question  of  negligence,  sufficient  to  make  him  guilty  of  man- 


't^ 


T." 


'»  Sparks  v.  Com.,  8  Bueh  (Ky.)  Ill,  9G  Am.  Dec.  196.  And  It  was 
beld  tLat  the  same  result  follovs  If  he  expresses  an  Intention  to  dls> 
charge  bis  pistol  In  violation  of  law,  and  It  la  accidentallj  dlscliarged 
In  drawing  it.     SpitrkB  v.  Com.,  aupra. 

MMpoUer  T.  State,  162  Ind.  213,  70  N.  B.  ]29,  64  L.  R.  A.  942. 

"I  Reg.  V.  PranWIn,  15  Cnx,  C.  C.  163,  Beale'is  Gas.  208,  Mlkell's  Cas. 
158.    Comp&re  Rex  v.  Sullivan,  7  Car.  &  P.  641. 
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264.  Misfeaaanoe. 

(o)  In  General. — The  tinintentional  killing  of  another  by 
gross  negligence  in  the  doing  of  a  lawful  act  ia  manslaughter 
at  common  law.*"*  If  a  man  does  a  lawful  act  in  a  lawful 
manner,  and  unintentionally  kills  another,  the  homicide  is  ex- 
cusable as  an  accident.^^^  And  it  is  also  excusable  if  be  was 
negligent,  provided  his  negligence  was  not  gross  under  the  cir- 
cumstances. Negligence  rendering  a  man  liable  in  a  civil  action 
for  damages  does  not  necessarily  render  him  criminally  re- 
sponsible.   To  have  this  effect  it  must  be  gross.'" 

(6)  Careless  Driving  or  Bicycling,  etc. — It  is  perfectly  law- 
ful for  a  man  to  drive  along  a  frequented  thoroughfare,  but  he 
must  take  care  not  to  injure  others  in  doing  so.  If  he  is  guilty 
of  gross  negligence  in  the  manner  of  his  driving,  end  runs 
over  and  kills  another,  he  is  guilty  of  manslaughter.'*"  What 
is  gross  negligence  in  such  cases  muat  depend  upiMi  the  circum- 
stances. Proper  speed  on  a  country  road  might  be  excessive 
speed  on  a  city  street,  and  proper  speed  in  the  daytime  might 
bo  grossly  excessive  at  night  Precisely  the  same  principle  must 
necessarily  apply  to  death  caused  by  careless  bicycling,  or  care- 
lessness in  the  use  of  automobiles  and  other  conveyances,**** 

■DiFost.  C.  L.  262,  Beale'a  Cas.  186;  Reg.  v.  Salmon,  H  Cox,  C.  C 
494.  Beale's  Cas.  186;  Enl^t's  Caw,  1  Lewin,  C.  C.  168.  Hikell'B  Cu. 
217;  Rlfmaldon'B  Oase,  1  Lewln.  C.  C.  180,  Mik«11's  Caa.  217. 

■»8post,  i  274, 

>»«  Rei  V.  Long,  4  Car.  t  P.  398,  423;  Eeg.  t.  Spilling,  S  Mood,  ft  R, 
107;  Reg.  v,  Spencer,  10  Cox,  C.  C.  626;  Rex  v.  WUllamBon,  3  Car.  A  P. 
636;  Hull's  Caee,  J.  Kelyng.  40,  Hlkell'a  Cas,  216;  Rez  v.  Gr«en,  7 
Car.  ft  P.  156;  Rex  v.  Alien,  7  Car.  ft  P.  163. 

('°  Reg.  r.  SvlndftU,  2  Car.  ft  K.  230,  2  Cox,  C.  C.  141,  Beale's  Gas. 
167;  Reg.  V.  Longbottom,  3  Cox,  C.  C.  439,  Mikell'e  Cas.  94;  Knigbt'a 
Case,  1  I^win,  C.  C.  168,  Mlkell's  Cas,  217;  Reg.  t.  Dollowar,  2  Cox, 
C.  C.  273,  Beale's  Cos.  166;  Reg.  t.  Kew,  12  Cox,  C.  C.  355,  Beale's 
Caa.  165;  Belk  v.  People,  126  111.  584,  17  N.  E.  744;  Crum  v.  State,  64 
Miss.  1,  1  So.  1,  80  Am.  Rep.  44;  Lee  v,  SUte,  1  Cold.  (Tenn.)  62; 
Wlilte  Y.  State,  84  Ala,  421,  4  So.  69S;  SUt«  v.  Stentz,  33  Wash.  444, 
74  Pac.  S88. 

tBiain  a  recent  Ohio  case  It  was  held  that  Inasmuch  as  there  were 


(c)  Careless  Handling  of  Deadly  Weapons,  Poisons,  and  Oth- 
er Agencies. — A  man  may  also  be  guiltj  of  manslaughter  be- 
cause of  carelesBoess  in  the  handling  of  a  deadly  weapon.  It 
ia  perfectly  lawful  to  ahoot  at  a  mark  in  the  absence  of  statutory 
prohibition ;  yet,  if  a  man  negligently  takes  such  a  position  that 
the  bullets  must  go  in  the  direction  of  a  habitation,  he  will  be 
gnilty  of  manslaughter  if  they  happen  to  kill  a  person.'*^  And 
the  same  is  tme  in  any  other  case  of  culpable  negligence  in 
handling  a  deadly  weapon.'"'  The  principle  also  applies  to 
Diligence  in  handling  poisons  and  other  dangerous  drugs.^"^ 

no  common  law  crimes  In  tiULt  state,  and  no  statute  bad  declared 
gnuB  negligence  a  crime,  a  Iiomlcide  committed  by  negligently  rtd- 
iog  a  man  down  with  a  bicycle  could  not  be  m&nBlaughter  under  a 
RtAtate  punishing  homicide  in  the  commlaslon  of  an  "unlawful  act" 
Johnson  t.  State,  68  Ohio  St.  69.  83  N.  EL  807,  SO  Am.  SL  Rep.  664. 
In  this  case  the  court  tailed  to  talie  Into  consideration  the  fact  that 
many  acta  are  "unlawful"  that  are  not  crimes,  either  at  the  common 
Isw  or  nnder  statntes.    See  90  Am.  St.  Rep.  671,  note. 

■MReg.  T.  Salmon,  14  Cox,  C.  C.  4S4,  Scale's  Cas.  189;  Reg.  t. 
Hatchinson,  9  Coz,  C.  C.  555. 

**TIn  State  v.  Hardie,  47  Iowa,  847,  29  Am.  Rep.  496,  the  accused, 
lor  the  purpose  of  frightening  a  woman,  snapped  a  pl«tol  at  her,  and 
it  went  off,  and  killed  her.  The  weapon  had  been  In  the  house  for 
Dto  years,  and  nnsuccessful  attempts  had  repeatedly  been  made  to 
Are  It  off,  and  It  was  clear  from  the  eTldence  that  the  accused  did 
not  think  it  would  go  off.  He  was  convicted  of  manslaughter,  how- 
ever, and  the  conviction  was  eustalned  on  the  ground  that  hs  was 

guilty  of  gross  negligence.    See,  also,  Hampton's  Case.  J.  Kelyng.  41; 

People  T.  Fuller,  2  Park.  Cr.  R.  (N.  Y.)  16;  Reg.  v.  Campbell.  11  Cox, 

C.  C.  323;  Reg.  t.  Jones,  IS  Coz,  C.  C.  62S;  Sparks  v.  Com.,  3  Bush 

(Ky.)   Ill,  96  Am.  Dec.  196;  People  v.  Stubenvoll.  62  Mich.  329,  28 

N.  W.  883;  State  v.  Emery,  73  Mo.  77.  47  Am.  Rep.  92;  SUte  v.  Roane. 

2  Dev.  (N.  C.)   68:   SUte  v.  Vines,  93  N.  C.  493,  S3  Am.  Rep.  466; 

Robertson  v.  SUte,  2  Le&   (Tenn.)    239,  31  Am.  Rep.  602;    State  v. 

Tance.  17  Iowa,  138;  People  v.  Puller,  2  Park.  Cr.  R.  (N.  T.)  16. 
■MReg.  T.  Crook,  1  Foet.  ft  F.  631;  Reg.  v.  Markues,  4  Fost.  «  F. 

366;   Reg.  t.  Oaylor,  Dears.  *  B.  C.  C.  2S8,  7  Cos,  C.  C.  263;  Com. 

V.  Thompson,  6  Mass.  134;  Rice  v.  State,  8  Mo.  661;   State  v.  Center, 

35  Vt.  378. 
A  person  causing  the  death  of  a  child  by  giving  It  spirituous  liquors 

In  a  quantity  unfit  for  its  tender  age  Is  guilty  of  manslaughter.    Rex 
T.  Martin.  8  Car.  A  P.  211. 
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A  building  contractor  ia  guilty  of  manslaughter  if,  by  usin^ 
poor  and  defective  materials,  he  constructs  a  building  in  such 
a  manner  as  to  render  it  dangerous,  and  it  collapses  because 
of  aueh  negligence  on  his  part,  and  causea  a  death.'" 

(d)  Negligence  of  Physicians  and  Surgeons. — If  a  phyBician 
or  surgeon  honestly  and  in  good  faith  performs  an  operation,  or 
administers  a  drug,  and  the  patient  diea  therefrom,  he  is  not 
guilty  of  manslaughter,  merely  because  he  made  a  mistake,  or  did 
not  have  sufficient  akill.*""  But  if  the  death  was  due  to  gross  neg- 
ligence, inattention,  or  ignorance,  he  ia  guilty,**"  By  the  weight 
of  authority,  the  same  rules  apply  to  one  who  assumes  to  act 
as  a  physician  or  Burgeon  without  being  regularly  licensed,*"' 

266.  Nonfeasance, 

(a)  In  General. — The  unintentional  killinft  of  another  by 
omission  to  perform  a  legal  duty  owing  to  him,  under  circiim- 
Btances  showing  inexcusable  negligence,  or  failure  to  exercise 
reasonable  diligence,  ia  manslaughter.*"'    "Whether  a  homicide 

»•  People  T.  Buddenaieck,  103  N.  T.  487.  9  N.  B.  44,  67  Am.  Rep.  766. 

«M1  Hale,  P.  C.  428;  4  BI.  Comm.  197;  Reg.  t.  CbamberlaiD,  10 
Cox,  C.  C.  4S6,  Beale'B  Cu.  1ST;  Reg.  t.  Spencer,  10  Coj,  C.  C.  526; 
Rex  T.  WtlllamsoD,  3  Car.  &  P.  635;  Rex  T.  Van  Butcbell,  3  Car.  A 
P.  629;  Rex  t.  Long,  4  Car.  ft  P.  398;  Reg.  v.  Maclood,  la  Cox,  C.  C. 
634,  MIkell'B  Cas.  220;  Com.  v.  Thompson,  6  Mass.  134;  Rice  t.  State, 
8  Mo.  561;  poet,  i  274. 

'01  Rex  T.  Long,  4  Car.  ft  P.  423;  Rex  t.  SpHIer,  6  Car.  ft  P.  333;  Reg. 
T.  ChamberlaiD,  10  Cox,  C.  C.  4SG,  Beale's  Cas.  187;  Reg.  v.  Macleod,  12 
Cox.  C.  C.  534,  Mlkell'S  Gas.  220;  Reg.  t.  Spilling,  2  Mood,  ft  R.  107; 
Reg.  V.  Spencer,  10  Cox,  C.  C.  E25:  State  v.  Hardleter,  38  Ark.  60S,  42 
Am.  Rep.  5;  Com.  t.  Pierce,  138  Maaa.  165,  52  Am.  Rep.  264.  Bee,  alao. 
Rei  V.  Senior,  1  Mood.  C.  C.  346;  Reg.  v.  Markuas,  4  Foat.  ft  F.  3G6; 
Reg.  7.  Crook,  1  Fost.  ft  F.  521;  Mirror  of  Juatlcee  (Sel.  Hoc.)  c.  16, 
MIkell'B  Cas.  215. 

«ii  Halo.  P.  C.  429;  Rex  t.  Van  ButcLell,  3  Car.  ft  P.  629;  Rex  v. 
Long,  4  Car.  ft  P.  398,  423;  Reg.  v.  Chamberlain.  10  Cox.  C.  C,  486, 
Beale's  Caa.  187.    And  see  the  cases  cited  Id  the  notes  preceding. 

<o»  Reg.  ¥.  Halnea.  2  Car.  ft  K.  368.  Beale's  Cas.  170;  Reg.  v.  Lowe,  3 
Car.  ft  K.  123,  Beale's  Cas.  192;  Reg.  v.  Hughes.  7  Cox,  C.  C.  301. 

The  captain  ot  a  vessel  is  gulH)'  of  manslaughter,  at  least.  It  be  neR. 
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by  mere  nonfeasance,  or  omission  to  perform  a  duty,  is  murder 
or  manslaughter,  depends  upon  wbetber  the  omission  was  will- 
ful or  not.  If  U  was  not  willful,  but  due  to  gross  negligence, 
the  homicide  is  manslaughter ;  but  if  it  was  willful,  and  the 
natural  consequence  was  to  cause  death,  the  homicide  is  mur- 
der.'"'* Whether  such  a  homicide  is  manslaughter  or  excusable 
homicide  depends  upon  whether  tbe  omission  was  due  to  gross 
negligence.  If  tbe  negligence  was  not  gross  under  the  circimi- 
Etances,  tbe  homicide  is  excusable.**' 

(b)Ncgligence  of  Persons  in  Charge  of  Railroad  Trains,  Mor 
chinery.  Appliances,  etc. — Tbe  above  principle  has  repeatedly 
been  applied  to  persons  in  charge  of  railroad  trains  and  steam- 
boats, and  other  persons  charged  with  duties  in  connection 
therewith,  or;  with  other  kinds  of  machinery  and  appliances. 
In  tbe  case  of  a  collision  between  railroad  trains,  and  tbe  death 
of  a  passenger  or  employe  of  tbe  company  caused  by  the  negli- 
Srace  of  tbe  engineer  or  of  a  switchman  or  train  dispatcher, 
if  Ws  omission  was  willful,  and,  a  fortiori,  if  he  actually  in- 
ter.iei  the  collision,  be  is  guilty  of  murder.  If  tbe  omission 
^'»s  not  due  to  gross  negligence  or  inattention,  the  homicide  is 
Wcu-'able  as  an  accident.  If  it  was  due  to  gross  negligence  or 
Jflatfention,  it  is  manslaughter.*"' 

"Sently  falls  to  stop  tbe  vessel,  and  lower  a  boat,  so  aa  to  rescue  a  sea- 
**>an  Who  bas  fallen  overboard.    U.  8.  v.  KnowlM,  1  Sawy.  517,  Fed.  Caa. 
*''-   15,540. 
***  Ante,  S  2*7. 
"•='  Post,  S  274. 

'"•  Stats  V.  O'Brien.  32  N.  J.  Law,  169,  Mllteirs  Caa.  218;    Heg  t.  Par- 
'   f«er,   a  Cat.  C.  C.  191;  Btate  v.  Doraey,  118  Ind.  167,  20  N.  E.  777.  10 
^-  St.  Rep.  111. 

^  person  In  charge  of  a  steamboat  was  held  guilty  of  manslaughter 
*here  death  was  caused  by  bia  leaving  the  boat  In  tbo  charge  ot  a  rer- 
■"n  who  was  Incompetent  Reg.  t.  Lowe.  8  Car.  &  K.  123,  4  Cox.  C.  C. 
149.  But  there  must.  In  such  case,  be  some  act  done  by  the  captain  to 
maka  him  liable;  mere  omlaaion  to  act  la  not  enough.  Reie  v.  Oreen, 
'Car.  A  p.  168;  «„  v.  Allen.  7  Car.  &  P.  163. 
F'aiiure  ot  the  olBcers  of  s  veaael,  or  of  an  employe  on  a  atreet  car,  to 
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(c)  Negligence  in  Cotmection  iL-ith  Mines. — The  oftme  prin- 
ciple applies  when  a  mine  owner  or  a  Buperintendent  or  em- 
ploye in  a  mine,  charged  with  the  duty  of  ventilating  the  mine, 
or  of  attending  the  engine  fop  drawing  up  the  miners,  fails 
to  properly  perform  hia  duty,  and  thereby  causea  the  death  of 
a  miner.  If  his  neglect  was  due  to  failure  to  exercise  reason- 
able diligence,  he  is  guilty  of  manslaughter.*"' 

(d)  Neglect  of  Children  and  other  Dependent  Persons. — 
He  doctrine  under  consideration  has  repeatedly  been  applied  in 
case  of  the  death  of  a  child  or  other  helpless  person,  caused  by 
the  neglect  of  those  charged  with  his  custody  and  care.  It  is 
well  settled  that  if  a  parent,  being  able,  fails  through  culpable 
negligence  to  provide  food,  shelter,  medical  attendance  and 
other  necessaries  for  his  dependent  child,  and  thereby  causes 
the  child's  death,  he  is  guilty  of  manslaughter  at  least ^"^  If 
the  omission  is  willful,  he  is  guilty  of  murder.*"'  The  same 
principle  appliea  if  a  husband,  by  such  neglect,  causes  the  death 
of  a  sick  and  helpless  wife,*"*  or  in  any  other  case  in  which  a 
person  has  undertaken,  whether  for  a  compensation  or  not,  lo 
attend  and  care  for  one  who  is  helpless.**' 

keep  a  lookout,  will  render  them  guilt?  of  manelaugtiter  \t  death  la 
caused  thereby.  Reg.  v.  Lowe,  supra:  Reg.  t.  Spence,  1  Cox,  C.  C.  3o2; 
Com.  V.  M«tropolltaa  R.  Co.,  10?  MaBS.  236. 

*i"  Reg.  V.  Haines,  2  Car.  £  K.  368,  Beale's  Cas.  170;  Reg.  t.  Lowe,  3 
Car.  «  K.  123,  Beale's  Cas.  19Z. 

Failure  of  employe  In  a  mine  to  plank  up  a  shaft,  when  he  Is  charged 
with  this  duty,  will  render  him  guilty  of  manslaughter  If  death  Is  caus- 
ed thereby.    Reg.  v.  Hughes,  7  Coz,  C.  C.  801. 

«0B  Reg.  T.  Conde,  10  Coz,  C.  C.  B4T,  Beale's  Cas.  424;  Reg.  v.  Downea, 
13  Coz,  O.  C.  Ill,  Beale's  Cas.  19S;  Reg.  v.  Senior,  19  Coz,  C.  C.  219, 
Mlkell'B  Cas.  14S;  Gibson  v.  Com..  106  Ky.  360,  60  S.  W.  632,  90  Am.  St 
Rep.  230.    See  Rex  v.  Friend,  Russ.  ft  R.  20,  Beale's  Cas.  190. 

Omission  to  call  In  a  physician  from  religions  and  conscientious  scm* 
plea  Is  elsewhere  considered.    See  ante,  S  66. 

""Ante,  %  247. 

KB  Reg.  T.  Plummer,  1  Car.  ft  K.  600;  State  v.  Smith,  65  Me.  257. 

«ii  Reg.  T.  Instan  11893]  1  Q.  B.  4S0,  17  Cos,  C.  C.  602,  Beale's  Caa. 
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Inability  to  provide  the  necessary  food,  medical  attendance, 
etc.,  ia  a  sufficient  excnae.*"  But  auch  a  case  must  be  reported 
to  the  public  authoritiea,  if  there  are  poor  laws  providing  for 
public  aid  to  sick  or  helpless  paupers.*" 

There  ia  no  liability  if  the  person  neglected,  whether  wife, 
child,  servant,  or  stranger,  is  able  to  help  himself,  and  avoid 
the  consequences  of  the  neglect.*'* 

(e)  There  must  be  a  Duty  to  Act. — To  render  one  responsible 
for  a  homicide  because  <of  mere  nonfeasance,  be  must  have 
omitted  some  legal  duty  which  he  owed  to  deceased.  Failure  to 
perform  acts  of  mercy  or  mere  moral  obligatioua  is  not 
enongb,*"  For  a  stranger  to  neglect  to  give  warning  so  as  to 
prevent  a  collision  between  railroad  trains,  or  to  prevent  a  man 
from  taking  poison,  or  for  him  to  fail  to  rescue  a  drowning  per- 
son or  feed  a  starving  child,  would  not  render  bim  guilty  of 
manslaughter,  for  he  is  only  under  a  moral  obligation  to  intei^ 
fere  in  such  cases,  and  the  law  does  not  undertake  to  punish 
for  failure  to  perform  moral  obligations.  There  must  have 
been  a  legal  duty,  and  it  must  have  been  owing  to  the  ie- 
cee.scu.*'* 

198;  Reg,  V.  Nlcholls,  is  Cox,  C.  C.  75,  Beale'e  Caa.  193;  Reg.  v.  Mar- 
riott, S  Car.  A  P.  426,  Mlkell'a  Caa.  229. 

"Every  person  under  a  legal  duty  whether  by  contract  or  by  law,  or 
by  the  act  of  taking  charge,  wrongfully  or  otberwise,  ol  anotber  per- 
aon,  to  provide  the  necessaries  of  life  for  auca  other  person.  Is  crimi- 
nally responsible  for  the  neglect  of  that  duty,  U  the  person  to  whom  the 
duty  ia  owing  Ib,  from  age,  health.  Insanity,  or  an;  other  cauae,  unable 
to  withdraw  himself  from  the  control  of  the  person  from  whom  It  la 
due,  bnt  not  otharwlse."    Stcph.  Dig.  Crlm.  Law,  art.  213. 

■iHReg.  T.  Hogan,  8  Den.  C.  C.  277,  o  Cox,  U.  C.  265;  Reg.  v.  Philpott. 
«  Cox.  C.  0.  140. 

4H  Reg,  V.  Mabhett.  E  Cox,  C,  C.  339. 

414  Rex  V.  Friend,  Russ.  A  R.  20;  Reg.  v.  Shepherd.  Leigh  k  C.  147, 
9  Cox,  C.  C.  123,  MlkeirB  Cas.  223;  Reg.  v.  Waters,  2  Car.  A  K.  864,  1 
Den.  C.  C.  356;  Reg.  v.  Smith,  Leigh  &  C.  SOT,  10  Cox,  C.  C.  82. 

4"  1  Whart.  Crlm.  Law,  E!  329,  330;  ConDaughty  v.  Slate,  1  Wis.  159; 
Buirell  v.  State,  18  Tex.  713. 

«"  In  Reg.  V,  Smith,  11  Cox,  C.  C,  210,  Bealc'a  Cas.  132,  (ho  accused 
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Knowledge  of  Facta  Giving  Rise  to  Duty. — It  ia  also  i 
sary,'  in  cases  of  this  character,  that  the  accused  shall  have 
kno>vn  of  the  facts  making  it  his  duty  to  act,  for  a  man  cannot 
bo  said  to  neglect  to  perform  a  duty  unless  he  knows  of  the 
condition  of  things  which  requires  performance  at  hia  hands.***' 
In  some  cases,  however,  it  may  be  a  part  of  his  duty  to  inform 
himself  of  the  facts  so  that  a  failure  to  do  so  throu^  culpable 
■  negligence  would  render  him  responsible. 

(7)  Justifiable  and  Excusable  Homidde. 

(1)     JusTniABLE  HoHicniE  ra  Oentbai. 

266.  Definition. — Jiutifiable  homicide  is  the  necessaiy  IdU- 
ing  of  another  in  the  performance  of  a  legal  duty,  or  the  exer- 
cise of  a  legal  right,  the  slayer  not  being  at  all  in  fanlt.''^* 
A  homicide  is  justifiable,  so  that  no  blame  whatever  attachei, 
in  the  following  oases : 

was  employed  by  the  owner  of  a  tramway,  whlcb  eroseed  a  pnbUc  lilsb- 
way,  to  warn  travelera  on  the  highway  of  the  approach  of  trucks  on 
the  tramway,  but  the  owner  of  th«  tramway  was  noder  no  legml  datf 
to  warn  travelers.  Under  these  circumstances,  It  was  held  that  the 
accused  owed  no  duty  to  the  travelera,  and  that  his  failure  to  glre 
warning,  whereby  the  death  of  a  trareler  was  caused,  did  not  make  blm 
giillty  of  manslaughter.  If  a  statute  had  Imposed  a  duty  to  give  warn- 
ing, It  would  have  been  otherwise. 

Failure  to  provide  food  or  medical  attendance  for  a  starving  or  sick 
and  helpless  person  or  child  does  not  render  one  guilty  of  homicide,  U 
be  Is  under  no  legal  duty  to  do  so.  Thus,  In  Rex  t.  Smith,  2  Car.  A  P. 
449,  It  was  held  that  a  person  was  not  responsible  for  allowing  his 
idiot  brotber  to  die  of  want,  though  living  In  the  same  house,  where 
It  did  not  appear  that  be  had  undertaken  to  support  him.  See,  also, 
Reg.  V.  Pelbam,  S  Q.  B.  Dlv,  959;  Reg.  v.  Shepherd.  L*lgh  t  C.  147,  9 
Coi,  C.  C,  123,  Mlkeirs  Cas.  223;  Reg.  v.  Saunders,  7  Car.  ft  P.  277. 

This  principle  does  not  apply  where  a  person  has  specially  under- 
taken to  supply  the  wants  of  a  helpless  person,  or  has  put  blm  beyond 
the  reach  of  relief  from  others;  and  It  makes  no  dllTerence  that  there 
Is  no  relationship  between  the  parties.  Reg.  v.  Smith,  Leigh  ft  C.  607, 
10  Cox,  C.  0.  S2;  Reg.  v.  Marriott,  S  Car.  ft  P.  425,  Mlkelt's  Cas.  229. 

«i'  State  V,  Smith,  6S  Me.  2s7. 

«'«  1  Hawk.  P.  C.  a  10,  Mlkell's  Caa.  651. 


HOMICIDE.  38] 

1.  When  a  person  convicted  of  a  capital  offense,  and  sen- 

tenced to  death  by  a  court  of  competent  jurisdiction, 
is  execated  hj  the  proper  officer  in  accordance  with 
the  sentence. 

2.  When  a  person  Is  necessarily  hilled,  either  by  a  peace 

officer  or  by  a  private  person,  in  order  to  prevent 
him  from  committing  a  felony  by  violence  or  surprise. 

3.  When  a  homicide  is  necessarily  conmiitted,  either  by  a 

peace  officer  or  by  a  private  person,  in  suppreuing  a 
riot, 

4.  When  a  person  is  necessarily  killed  in  effecting  an  ar- 

rest for  a  felony  committed  by  him,  or  in  preventing 
his  escape  after  he  has  been  arrested  and  is  in  cus- 
tody. 
5.  When  a  person  who  is  feloniously  assaulted,  and  who 
ia  himself  without  fault,  kills  his  assailant  to  save 
himself  fr<nn  death  or  great  bodily  harm, 

267.    Execution  of  Criminids. 

One  of  the  clearest  cases  of  justifiable  homicide  is  whero  an 

™^*^>'  executes  one  ■wlio  has  been  convicted  of  a  capital  offense 

"id  sentenced  to  death.*'"    To  be  justifiable,  the  homicide  must 

'  ^^  accordance  with  the  law,  and  in  strict  conformity  with  the 

^teiiec.     "The  law  must  require  it,"  says  Blackstone,  "othcr- 

^®  *t  ia  not  justifiable;  therefore,  wantonly  to  kill  the  great- 

,     "f  Hialefactors,  a  felon  or  a  traitor,  attainted  or  outlawed, 

Oer^tely^  uncompelled,   and   extrajudicially,   is   murder.*^'. 

,    ^  further,  if  judgment  of  death  be  given  by  a  judge  not  au- 

j-       **e^  by  lawful  commiBsion,  and  execution  is  done  accord- 

ipi    -^»    the  judge  is  guilty  of  murder.**"    Also,  such  judgment, 

l^gal,  must  be  executed  by  the  proper  officer  or  his  appoint- 

***»«     teL  Comm.  178;  Post.  C.  L.  267;  Beale'B  Cas.  311;  1  Hale.  P.  C. 
„/^*'^eirB  Caa.  892;    1  Hawk.  P.  C.  c.  10,  MlkeH'B  Cas.  B52. 
Ott  *     ^I.  Comm.  178;  1  Hale,  P.  C.  497. 

"*     ^1.  Comm.  178;  1  Hale.  P.  C.  497;  1  Hawk.  P.  C.  70. 
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cd  deputy.  If  another  person  doth  it  of  liis  own  bead,  it  is 
hold  to  be  murder,  even  though  it  be  the  judge  bimaelf.***  It 
must,  further,  be  executed  servato  juris  ordine;  it  must  pursue 
the  sentence  of  the  court.  If  an  officer  beheads  one  who  is  ad- 
judged to  be  hanged,  or  vice  versa,  it  is  murder."*** 

268.  Homicide  to  Prevent  a  Felony. 

(a)  In  General. — It  is  a  well-settled  principle  of  thp  common 
law  that  any  person,  whether  he  be  a  peace  officer  or  merely  a 
private  individual,  may  and  sbould  kill  another,  if  necessary  to 
prevent  him  from  committing  a  felony  attempted  by  force  or 
surprise,  as  murder,  rape,  sodomy,  robbery,  burglary,  or  ar- 
son.**' The  homicide  in  such  a  case  is  not  merely  excusable, 
but  it  is  justifiable.  "Such  homicide,"  said  Blackstone,  "as  is 
committed  for  the  prevention  of  any  forcible  and  atrocious 
crime,  is  justifiable  by  the  laws  of  nature,  and  also  by  the  law  of  ' 
England,  as  it  stood  as  early  as  the  time  of  Braeton ;"  and  he 
specifies  as  of  that  character  the  offenses  mentioned  above.*" 
It  is  not  at  all  necessary  that  the  felony  shall  he  directed  against 
the  person,  habitation,  or  property  of  the  person  committing  the 
homicide,  but  it  is  justifiable  to  hill  in  order  to  prevent  such  a 
felony  against  a  third  person,  even  though  he  may  be  a  stranger. 

(b)  Slaintory  Felonies. — This  doctrine  applies,  it  has  been 
held,  to  felonies  created  by  statute,  if  they  are  forcible  felonies, 
although  they  may  not  have  been  crimes  at  all  at  common 
law.     Thus,  it  has  been  applied  to  a  homicide  committed  in 

"•  4  Bl.  Coram,  178. 

*Mi  BI.  Comm.  179;  3  tnst.  GS;  1  Hale.  P.  C.  GOl. 

Ht4  Bl.  Comm.  ISO;  Fost.  C.  L.  259,  273,  Beale'a  Caa.  326;  Ha.wk.  P. 
C.  c.  X,  Mlkell's  Cas.  GS2;  Steph.  Dig.  Crim.  Law,  art.  199;  Cooper's 
Case,  Cro.  Car.  644.  Beale's  Caa.  347;  Reg.  t.  Rose,  IB  Cox,  C.  C.  640. 
Brale'a  Cas.  343;  Howell's  Case.  Sel,  Soc.  PI.  H5.  Mtkell'a  Cas.  406; 
Stito  V.  Moore.  31  Conn.  479.  83  Ara.  Dec.  159;  Pond  v.  Peonle.  E  Mtcb. 
IGO;  Stoneman  v.  Com.,  2E  Grat.  <Va.)  887;  Ruloff  v.  People,  45  N.  T, 
213;  Osborne  v.  State.  140  Ala.  84.  37  So.  105. 

*t*t  BI.  Comm.  ISO. 
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order  to  prevent  the  statutory  felony  of  breaking  and  enter- 
^  a  shop  or  warehouse  with  intent  to  steal,  although  this  was 
ic^o  crime  at  all  at  common  law.*^* 

[c)  Necessity  for  the  Homicide — Acting  on  Appearances. — 
•^0  bring  a  case  within  the  doctrine,  the  homicide  must  be 

^^essary  to  prevent  the  felony.     It  is  only  on  the  ground  of 

^^cessity  that  it  is  justifiable.^^    It  has  been  said  that  it  need 

^^  ^  actually  necessary,  but  it  is  enough  if  it  is  reasonably 

^Parently  so;  that  if  a  man  kills  another  under  a  reasonable 

^  ^^elxension  that  the  other  intends  to  commit  a  felony,  and 

i^^     ^liere  is  imminent  danger  of  such  design  being  carried 

i^y^    ^^cecution,  he  is  justified  in  so  doing,  though  the  danger 

,  ^^^^.*^^     Strictly  speaking,  however,  the  homicide  is  not 

'^^SXVfiable  under    such    circumstances,  but  excusable  on  the 

ground  of  the  mistake  of  fact.**^* 

(d)  Secret  Felonies. — Since  a  homicide  in  prevention  of  a 
felony  is  only  justifiable  when  necessary  to  prevent  the  felony, 
the  doctrine  does  not  apply  to  the  prevention  of  felonies  not  at- 
tempted by  violence  or  surprise.  It  does  not  apply  to  secret 
felonies,  like  larceny.*^* 

4M  State  T.  Moore,  81  Conn.  479,  88  Am.  Dec.  159.  See,  also,  Pond  r. 
People.  8  Mich.  150. 

420  state  y.  Moore,  81  Conn.  479,  83  Am.  Dec.  159;  Storey  t.  State, 
71  Ala.  330,  Mikell'B  Cas.  406.  And  see  People  t.  Cook,  39  Mich.  236,  88 
Am.  Rep.  380,  Beale^s  Cas.  345;  post,  9  288. 

427Stoneman  v.  Com.,  25  Orat.  (Va.)  887. 

In  a  New  York  case  it  was  said:  "One  who  is  opposing  and  endeav- 
oring to  prevent  the  consummation  of  a  felony  by  others  may  properly 
use  all  necessary  force  for  that  purpose,  and  resist  all  attempts  to  in- 
flict bodily  injury  upon  himself,  and  may  lawfully  detain  the  felons  and 
hand  them  over  to  the  officers  of  the  law.  Although  the  use  of  wanton 
violence  and  the  infliction  of  unnecessary  injury  to  the  persons  of  the 
criminals  is  not  permitted,  yet  the  law  will  not  be  astute  in  searching 
for  such  line  of  demarcation  in  this  respect  as  will  take  the  innocent 
citizen,  whose  property  and  person  are  in  danger,  from  Its  protection, 
and  place  him  at  the  mercy  of  the  felon."  RulolT  v.  People,  45  N.  T. 
213. 

428  See  Levett's  Case.  Cro.  Car.  538.  Beale's  Cas.  279;  post,  9  274. 

429  Reg.  V.  Murphy,  1  Craw,  ft  D.  20,  Beale's  Cas.  318. 
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(e)  Knowledge. — And  under  bo  circumstances  is  a  homicide 
justifinble  because  the  deceased  was  committing  a  felony,  if  the 
accused  had  no  knowledge  of  this  fact  at  the  time  of  the  kill- 
ing."* 

269.  Homicide  to  Preyent  Misdemeanor  or  Trespau. 

A  homicide  to  prevent  another  from  committing  a  mere 
misdemeanor,  as,  for  example,  a  simple  aBsault  and  battery, 
which  does  not  endanger  life  or  threaten  great  bodily  barm, 
or  an  unlawful  arrest,  etc.,  is  not  justifiable/**  Nor  is  a 
man  justified  in  killing  another  to  prevent  a  bare  trespass  upon 
land  or  goods.*"*  As  we  have  aeen,  however,  a  man,  in  such 
cases,  may  use  reasonable  force  short  of  taking  life  or  inflicting 
great  bodily  harm,  without  being  guilty  of  assault  and  bat- 
tery ;*^^  and,  as  we  shall  presently  see,  he  will  be  excused  if,  in 
the  conflict  which  ensues,  he  necessarily  kills  the  other  to  save 
himself  from  death  or  great  bodily  harm.*'* 

270.  Homicide  in  Sappressing  a  Biot. 

There  is  one  exception  to  the  rule  that  life  cannot  bo  taken  to 

In  Storey  v.  State,  71  Ala.  330,  the  evidence  tended  to  show  that  the 
deffandant  killed  the  deceased  Id  order  to  recapture  a  horae  which  the 
deceased  had  stolen  from  him.  The  lareeny  being  a  felony,  the  de- 
fendant requested  tlie  court  to  charge  the  Jury  that  If  the  horee  waa 
felcnloualy  taken  and  carried  away  by  the  deceased,  and  there  was 
an  apparent  necesBlty  to  kill  him  In  order  to  recover  the  property,  and 
prevent  the  con  summation  of  the  felony,  the  homicide  was  Justifiable. 
The  request  was  refused,  and  the  supreme  court  held  that  It  wss  pro- 
per to  refuse  It,  as  a  homicide  to  prdvent  a  felony  is  Justifiable  only 
\vherc  the  felony  la  attempted  by  force  or  surprise,  as  1u  the  case  of 
murder,  robbery,  rape,  etc.,  and  that  the  rule  does  not  apply  to  secret 
felonies,  like  larceny.  See,  also.  State  v.  Moore,  31  Conn.  479.  83  Am. 
Dec.  159. 

4to  See  Res.  v.  Dadson,  4  Cox,  C.  C.  SGS.  Beale's  Cas.  817. 

"1  Ante,  1  260  a-t;  SUte  v.  Moore.  81  Conn.  479,  88  Am.  Dec  159. 

•"Ante,  !  2S0h;  State  v.  Moore,  supra. 

«»Ante,  ii  212-214. 

«»<  Post,  SE  377,  278. 


prevent  a  mere  misdemeanor.  Tbon^  a  riot"  is  only  a  misde- 
mcanor  at  conunon  law,  it  is  generally  so  serious  an  offense  that 
life  may  be  taken,  if  necessary,'  in  order  to  suppress  it.  "The 
intentional  inaction  of  death  or  bodily  harm,"  therefore,  "is 
not  a  crime  when  it  is  done  either  by  justices  of  the  peace,  peace 
officers,  or  private  persons,  whether  such  persons  are,  and 
whether  they  act  as,  soldiers  under  military  discipline,  or  not, 
for  the-  purpose  of  suppressing  a  general  and  dangerous  riot 
which  cannot  otherwise  be  suppressed."*" 

271.  Homicide  in  Effecting  Arrest  or  Prerenting  Escape. 

(ffl)  In  Cases  of  Felony. — ^Either  an  oflSeer  or  a  private  per- 
son, having  authority  to  arrest  another  for  a  felony,  may  kill 
him  if  he  cannot  otherwise  be  taken,  and  he  may  do  so  when 
the  party  is  fleeing,  as  well  as  when  he  is  engaged  in  violent 
resistance.*"  A  fortiori,  when  a  felon  has  once  been  arrested, 
the  <^cer  or  other  person  having  him  in  custody  may  kill  him, 
if  necessary,  in  order  to  prevent  his  escape.*'*  A  person  cannot 
jnstiiy  the  killing  of  another  on  the  gronnd  that  he  had  oom- 
mitted  a  felony,  unless  he  knew  of  the  fact  at  the  time  of  the 
killing."' 

(6)  In  Cases  of  Misdemeanor. — Some  of  the  courts  have  ap- 
plied the  same  rule  to  cases  of  misdemeanor,  holding  that  life 

•*•  SUph.  Dig.  Crim.  Law,  art  198;  Pond  t.  People,  S  Hlch.  IGO. 

•MFoet  C.  L.  267,  Beale'i  Can.  311;  Staph.  Dig.  Crim.  Law,  art  199; 
Leonin'B  Cbm,  S«1.  Sdc.  PI.  183,  Mlkell's  Cm.  898;  Carr  t.  SUte,  43  Ark. 
18.    And  em  Reneau  v.  State,  2  Lea  (Tesn.)  720,  81  Am.  Rep.  828. 

«n  V.  S.  T.  Clark.  31  Fed.  710,  Beale'e  Cae.  819;  Carr  v.  SUte,  43  Ark. 
t9;  Rpnean  v.  State,  anpra. 

"The  lutentlonal  Infliction  of  death  or  hodlly  harm  la  not  a  crlmo 
when  It  le  done  by  any  person  In  order  to  arrRit  a  traitor,  felon,  or 
Itinte,  or  retake  or  keep  In  lawful  custody  a  traitor,  felon,  or  pirate 
«ho  has  escaped,  or  1b  about  to  escape,  from  such  custody,  although 
lue-h  traitor,  felon,  or  pirate  offers  no  violence  to  any  person;  provided 
the  o^]ect  for  which  death  or  harm  is  Inflicted  caonot  be  otherwlaa 
accompllslied."    Steph.  Dig.  Crim.  Law,  art.  199. 

«MRee  V.  Dadson,  i  Cox,  C.  C.  8G8,  Beale*B  Cas.  817. 
C.  &  M.  Crimes— 2G, 
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may  be  taken,  if  necessary,  in  effecting  an  arrest  for  B  misde- 
meanor, or  in  order  to  prevent  the  escape  of  a  person  who  is 
in  custody  for  a  misdemeanor.*"  The  better  opinion,  however, 
is  to  the  contrary,**"  "the  theory  of  the  law  being  that  it  is  bet- 
ter that  a  misdemeanant  escape  than  that  human  life  be  tak- 
en."*'" If  a  lawful  attempt  to  arrest  a  person  for  a  misde 
meanor  is  resistfld,  the  officer  may  lawfully  employ  any  neces- 
sary force  short  of  taking  life  in  order  to  effect  the  arrest, 
and  if,  in  the  course  of  the  conflict,  he  is  threatened  with  death 
or  great  bodily  harm,  and  he  necessarily  kills  the  person  whom 
he  is  attempting  to  arrest  to  save  himself,  the  homicide  is  jus- 
tifiable.**" 

(8)      EXOJSASLE  HOICIGIDK  Of  Okkkul 

272.  Deflnition. — Excusable  homicide  ia  homfcidd  committed 
imder  drcumatances  that  conatitnte,  not  a  jiutiilcation,  bnt 
merely  an  exoiue.    It  is  of  two  sorts : 

1.  Homicide  per  infortimium,  or  by  misadventure, — ^wbere 

a  person  onfortnnately  kills  another  in  doing  a  lawful 
act,  withoat  anjr  intent  to  hurt,  and  without  criminal 
negligence. 

2.  Homldde  se  defendendo,  or  in  self-defense,  npoit  a  rod- 

***aee  SMte  v.  Garrett.  1  WInst.  (N.  C.)  144,  84  Am.  Dec.  869;  State 
y.  PMllipe.  119  Iowa,  652.  94  N.  W.  229,  67  L.  R.  A.  292. 

•4«ReDeaii  v.  State,  2  Lea  (Teim.)  720,  SI  Am.  Rep.  626;  U.  8.  v. 
Clark,  31  Fed.  710,  Beale's  Cas.  319;  StepbaiiB  t.  Com.;  20  K7.  L.  R.  544, 
47  8.  W.  220;  Handle)-  y.  Slate.  96  Ala.  48,  11  80.  ISS;  SUte  t.  Smltb 
(Iowa)  101  N.  W.  '10. 

"1  Brown,  J.,  In  U.  S.  y.  Clark,  supra. 

*t*  Steph.  Dig.  Crim.  Law,  art.  200;U.  8.  t.  Rice,  1  Hugbee,  660.  Fed. 
Caa.  No.  16.153,  Mlkell's  Cas.  394;  IT.  S.  t.  Jailer,  2  Abb.  U.  8.  26S.  Fed. 
Cai.  No.  15.463;  North  Carolina  t.  Ooanell,  74  Fed.  784;  Smltb  r.  Sute. 
E9  Ark.  132,  26  S.  W.  712;  Lynn  T.  People,  170  111.  527,  48  N.  G.  964. 

But  the  attempt  to  arrest  must  be  a  lawful  attempt,  and  a  police 
offlcer  loees  the  protection  of  his  office  1(  be  flrst  bringB  on  a  difficulty 
with  (deceased  and  In  Its  course  attempts  aa  arrest  Jobnson  v.  States 
K  Ark.  S7,  23  S.  W.  7. 
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den  affray, — where  a  panon  neoenarily  kills  uiotiiflr, 
after  becoming  engaged  in  a  andden  affray,  in  order 
to  lave  himself  from  reasonably  apparent  danger  of 
death  or  great  bodily  barm.*** 

273.  Distinguished  from  Justifiable  Homicide. 

At  common  Uw  there  was  certainly  a  clear  distinction  be- 
tween excoeable  and  justifiable  homicide.***  In  justifiable 
bomicide  the  slayer  was  regarded  as  doing  what  was  right, 
and  no  fault  whatever  was  imputed  to  him.  This,  of  course, 
is  still  true.  In  excusable  homicide,  however,  he  was  regarded 
as  to  some  extent  in  fault.  Thus,  in  the  case  of  homicide  in 
self-defense,  on  a  Budden  aifray,  he  was  regarded  as  at  fault 
in  being  engaged  in  the  affray.**"  And  in  the  case  of  homicide 
ty  misadventure,  the  law  "presumed  negligence,  or  at  least  a 
want  of  sufficient  caution  in  him  who  was  so  unfortunate  as  to 
commit  it,  who  therefore  was  not  altogether  faultless."***  Sir 
Edward  Coke  said  that  anciently  excusable  homicide  was  pun- 
ished by  death  ■,*"  but  this  is  probably  not  true.**'  It  was  cer- 
tainly punished,  however,  by  forfeiture  of  goods  and  chattels.**' 
Now  it  is  no  longer  punished  at  all,  either  in  England  or  in  the 
United  States. 

«4  BI.  Comm.  182:  Hawk.  P.  C.  c  XI.  Mlkell'B  Cm.  652. 

•it  See  Brwin  T.  State,  S9  Ohio  St.  180,  SS  Am.  Rep.  733,  where  the 
dt^DctloD  between  JuBtiflftble  and  ezcuaable  aelf-defenBe  Is  clcarlr  ex* 
lUJned.    And  lee  Fo«t.  C.  L.  S63,  Beale'B  Cas.  326. 

***t  Bl.  Comm.  180,  187 1  Fost.  C.  U  262,  Beale'B  Caa.  820;  Brvln  t. 
State,  sopra;  Pond  v.  People,  8  Mich.  IBO. 

•'•  4  BI.  Comm.  186.    See  Pond  t.  People,  8  Mich.  160. 

MI  2  Inat  148.  315. 

••>  It  was  denied  by  later  wrltera.  See  1  Hale,  P.  C.  426,  4  Bl.  Comm. 
18S. 

••■Fost.  C.  L.  287;  4  Bl.  Comm.  188.  See,  also,  Fo>t.  C.  L.  278.  274; 
1  E&st  P.  C.  279;  1  Bale,  P.  C.  482.  Anon.,  Fltxh.  Abr..  Corone,  PL 
3S4,  Mlkell'9  Cas.  411. 
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274.  Homicide  by  UUadv«ntQr«. 

(a)  Lawful  Acts. — Excusable  homicide  per  infortunium, 
or  by  misadventure  or  accident,  ia  where  a  person  unfortunately 
kilU  another  in  the  doing  of  a  lawful  act,  without  any  intent 
to  hurt,  and  without  criminal  negligence. *"**  If  a  man  kills 
aaotber  in  doing  a  lawfvl  act  in  a  lawful  manner, — that  is, 
uithont  negligence, — the  homicide  ia  excusable,  "for  the  act 
13  lawful,  and  the  effect  ia  merely  a'uidentaL"*''*  Such  ia  the 
oasQ  where  a  man  ia  at  work  with  a  hatchet,  and  the  head  flies 
off  and  kills  a  bystander  ;*^'  where  a  workman  throws  do'wn  a 
piece  of  timber  from  a  bouse  top  after  shouting  warning;*'" 
w\\KT»  laborers  are  killed  by  the  unexpected  careening  of  on  on- 
dormined  atmctnre  ;*'***  where  a  sieamboat  keeping  proper 
lookout  runs  down  another  craft  ;*■**  where  a  man,  lawfully  de- 
feudiag  himself,  unintentionally  kills  bia  assailant,  the  circum- 
stances  not  authorizing  a  killing  in  aelf-defenae  ;*"*  or  unin- 
tentionally kills  another  ■^^^'^  where  a  man  is  lawfully  shooting 
at  a  mark,  witliout  negligence,  and  undesignedly  kills  a  man;*" 
where  a  parker  killed  his  master  in  the  park  at  night,  mistaking 
liim  for  a  poacher;**'*  where  a  parent  is  moderately  correcting 
hid  child,  a  teacher  his  pupil,  or  a  master  his  apprentice,  and 
hRppens  to  cause  his  death;*'*  where  a  person  unintentionally 

.004  Bl.  Comm.  182;  Hawk.  P.  C.  C  XI,  Mlkelt's  C»«.  GB2;  I^Tett'a 
Case,  Cro.  C&r.  688,  Beale'a  Caa.  279;  Hull's  Case,  J.  Eelmg,  40,  Hik«ir> 
Cau.  216. 

«°i  i  Bl.  Comm.  182;  Reg.  y.  Bruce,  2  Cox,  C.  C.  263,  Beale'a  Caa.  202; 
Ileg.  r.  BradBliaw,  14  Cox,  C.  C.  83,  Beale'a  Caa.  146.  And  aea  Belk 
T.  People.  12G  III.  684,  17  N.  E.  744. 

»>4  Bl.  Comm.  182. 

»M  Hull's  Case,  I.  KelTug,  40,  Mlkell's  Caa.  ElE. 

4Bib  Tbomaa  t.  People,  2  Colo.  App.  G18,  81  Pac.  849. 

*bicRm  t.  Green,  7  Car.  A  P.  156;   Rex  v.  Allen,  7  Car.  &  P.  IBS. 

teidSUte  T.  Benbam,  28  Iowa.  164,  92  Am.  Dec  417. 

ovpinder  t.  State,  27  Pla.  870,  S  So.  837,  26  Am.  St.  Rep.  76. 

•i»  i  Bl.  Comm.  182;  1  East,  P.  C.  260,  269. 

*>ul  Hale,  P.  C.  40,  Hlkell's  Cas.  244. 

4Bt  4  Bl.  Comm.  18S;  FoeL  C.  L.  268,  Beale'a  Caa.  186,  81B;  1  East,  P. 
C.  2S0,  869. 


*ills  anoUier  while  engaged  in  a  lawful  game  or  sport,  as  bos- 
s's wreslling,  football,  etc.,  provided  he  ia  playing  it  in  a 
'"'■fill  manner  j*'*^   where   a   property   owner   unintentionally 


^^^3  another  in  tbe  necessary  defense  of  liia  property  j***^  or 
™ere  a  physician  or  other  person  unintentionally  causes  death 
Ijv  aihmnistering  a  dangerous  drug  or  performing  an  operation, 
ihe  circumstances  not  being  such  as  to  show  culpable  negli- 
gence.*''' It  is  not  unlawful  to  attempt  to  procure  an  abortion 
when  in  proper  professional  judgment  it  is  necessary  to  save 
the  hfe  of  the  mother,  and,  if  the  mother  is  unintentionally 
fcilled  in  such  an  attempt,  the  homicide  is  excusable,*"^  One  who, 
in  lawful  self-defense  against  another,  unintentionally,  and 
without  negligence,  kills  a  third  person,  ia  excusable."* 

(b)  Unlawful  Acts. — To  render  a  homicide  excusable  on  the 
ground  of  misadventure  or  accident  the  accused  must  have  been 
engaged  in  a  lawful  act,  or  at  least  in  an  act  that  was  a  mere 
civil  trespass,  or  that  was  merely  malum  prohibitum,  and  not 
"Wfum  in  se.*""     If  a  person  unintentionally  Idlls  another  in 


*"*  Bl.  Comm.  182;  1  Halo,  P.  C.  473;  Reg.  T.  Bruce,  Z  Cox,  O.  C. 
Ui:  Reg.  T.  Young.  10  Cox,  C.  C.  371  (sparring);  Reg.  v.  Bradshaw, 
14  COJ,  C.  C.  S3,  Deale'B  Caa.  116  (football]. 

If  two  play  at  barrlera,  or  run  a  tilt  without  the  King's  command- 
nient,  and  one  kill  tbe  other,  it  is  manslaugbter;  but  If  bf  the  King's 
commBQd.  it  Is  not  a  felony,  or,  at  moat,  per  infortunium.     II  H.  T,  23; 

B.  Coron.  229;  Dalton,  Cap.  96;  Co.  P.  C.  p.  66;  Hale,  P.  C.  473;  Mlkell'a 
Caa,  86, 

'"■  HfnchcHITe'B  Case,  1  Lewln.  C.  C.  161.  MlUell's  Caa,  446. 

•"1  Hale.  P.  C.  429;  4  Bl.  Comm.  197;  Reg.  v.  Chamberlain,  10  Coi, 

C.  C,  486.  Beale'B  Caa,  187;  Hex  v.  WllllamBon,  3  Car.  ft  P.  635;  Rex  v. 
Van  Bulchell,  8  Car,  ft  P.  6;9;  Rex  v.  Long.  4  Car  ft  P.  398;  Reg.  v. 
Macleoil,  12  Cox,  C.  C.  634,  Mlkcll'B  Caa.  220;  Com.  ».  Ttompaon,  6 
WasB,  134;  Rice  v.  State,  8  Mo.  E61;  ante,  5  2C4d. 

•"  State  T.  Moore.  25  Iowa,  128,  85  Am.  Dec.  77fl, 
•"Pluramer  v.  Stale,  4  Tex.  App.  310,  30  Am.  Rep.  16S. 
'"4  Bl.  Comm.  182;  Levett'a  Cbhg,  Cro.  Car.  638.  Beale'a  Caa.  279; 
Reg.  r.  Franklin,  16  Cox,  C.  C.  163.  Beale'a  Cas.  203.  Mlkell'a  Caa.  158; 
Com.  T.  Adama.  114  Maaa.  323,  19  Am,  Rep.  362.  Bnale'a  Caa,  204,  Mlk- 
<tr«  Cas,  160:    State  v.  Beotiam.  28  Iowa,  164,  SZ  Am,  Dec.  417. 
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doing  a  criminal  act  that  is  malum  in  Be,  he  is  certainly  guilty 
of  manslaughter/'^  and  in  some  cases  of  murder****  Thus,  it 
is  not  excusable  homicide,  but  manslaughter^  at  least,  to  kill 
another,  though  unintentionally,  in  assaulting  and  beating 
him,*'^  or  in  fighting  with  him  beyond  necessary  self  de- 
fense,*'^*  or  in  a  prize  fight,  if  prize  fighting  is  unlawful,*** 
or  in  any  unlawful  game  or  sport.*®*  Immoderate  correction 
of  a  child  by  a  parent,  teacher,  or  master  is  unlawful,  and  an 
assault  and  battery,  and  if  death  is  caused  thereby,  it  is  man- 
slaughter at  least,  and  it  may  be  murder.*®* 

To  unintentionally  kill  another  in  committing  a  mere  civil 
trespass,  not  naturally  endangering  life,  is  excusable.***  And, 
as  we  have  seen,  it  is  excusable  homicide,  and  not  manslaughter, 
to  unintentionally  kill  another  in  committing  a  misdemeanor, 
if  the  act  is  merely  malum  prohibitum,  and  not  naturally  dan- 
gerous to  life.*®'' 

(c)  Negligence. — If  a  man  is  guilty  of  criminal  negligence 
in  doing  an  act,  even  though  the  act  may  be  lawful  but  for  such 
negligence,  and  unintentionally  kills  another,  the  homicide  is 
not  excusable,  but  is  at  least  manslaughter.*®*  For  example, 
while  it  is  lawful  to  shoot  at  a  mark,  and,  if  there  is  no  negli- 
gence, homicide  unintentionally  committed  in  doing  so  is  ex- 

««oAnte,  S  263. 

««i  Ante,  S8  244,  248,  249. 

««2  Wild's  Case,  2  Lewin,  C.  C.  214,  Beale's  Cas.  347;  Fray's  Cass, 
1  East,  P.  C.  236,  Beale's  Cas.  477;  ante,  S  263b. 

*«2*  Reg.  v.  Knock,  14  Cox,  C.  C.  1. 

40S  Ward's  Case,  1  East,  P.  C.  270;  ante,  §  263b. 

464  4  Bl.  Comm.  183;  1  Hale,  P.  C.  472;  1  Hawk.  P.  C.  74;  ante,  §  263b. 

4«B4  Bl.  Comm.  182,  183;  1  Hale,  P.  C.  473,  474;  Reg.  y.  Hopley,  2 
Post.  &  F.  202;  Grey's  Case,  J.  Kelyng,  64,  Beale's  Cas.  463,  Mikell's  Cas. 
400;  Reg.  v.  Oriffln,  11  Cox,  C.  C.  402;  ante,  9S  244,  263c. 

466  Reg.  y.  Franklin,  15  Cox,  C.  C.  163,  Beale's  Cas.  208,  MikeU's  Cas. 
1G8;  ante,  {  263h. 

467  Com.  y.  Adams,  114  Mass.  323,  19  Am.  Rep.  362,  Beale's  Cas.  204, 
Mikell's  Cas.  160;  ante,  S  263g. 

466  Ante,  S  264« 
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CDsable,  yet  it  is  muuilaugliter  if  the  homicide  is  caused  hy 
negligently  shooting  in  the  direction  of  a  habitation.**^  The 
same  is  trne  of  carelees  driving,  careless  running  of  steamboats 
or  railroad  trains,  careless  nse  or  costody  of  poison,  explosives, 
and  other  dangerous  agencies,  careless  performance  of  a  eurgieal 
operation,  and  the  like.*" 

276.  Killing  Wife's  Paramonr. 

The  killing  by  a  husband  of  his  wife's  paramour  is  not  justi- 
fiable or  excusable  at  common  law,*'^  though  in  some  Btates  ir 
is  made  bo  by  statute,*^'  If  the  husband  sees  them  in  the  act, 
he  is  guilty  of  manslaughter  at  common  law,  as  already  sliown ; 
and,  by  the  weight  of  authority,  if  he  does  not  see  them  in  tl  _ 
act,  he  is  guilty  of  murder.*'" 

,8)     Bzlf-Dkfmubx. 
276.  In  OoiaiU. — ^Homicide  In  aelf-defense  ia  either  justifia- 
ble or  excniable.    At  common  law — 

1.  Justifiable  self-defense  is  where  a  person  is  feloniously 

assaulted,  being  without  fault  himself,  and  neces- 
sarily kills  his  assailant  to  save  himself  from  death  or 
great  bodily  harm,  or  from  some  other  felony  at- 
tempted by  force  or  surprise. 

2.  Excusable  self-defense  is  where  a  person  becomes  en- 

gaged in  a  sudden  affray  or  combat,  and  in  the  course 

•••  Ante,  {  264c. 

«o  Rax  T.  Walker,  I  Car.  tt  P.  320;  Reg.  v.  Swlndall,  2  Car.  k  K.  230, 
>  Cox,  C.  C.  m,  BealB'8  Cm.  167;  Reg.  t.  Tr&laer,  I  Post,  k  F.  lOB; 
R«g.  T.  CbamberlalD,  10  Cox,  C.  C.  4S6,  Beale'a  Cae.  IST;  Rex  y.  Seolor, 

I  Mood.  C.  C.  846,  1  Lewln,  C.  C.  183;  ante,  U  Z64b-d. 
"tPearflo&'i  Case,  S  Lewis,  C.  C.  216;  Hooka  t.  State,  99  A!a,  166, 

II  So.  767. 

*"8ee  Price  t.  State,  IS  Tex.  App.  474,  61  Am.  Rep.  S2Z;  Biggs  t. 
Bute,  29  Oa.  723,  76  Am.  Dec.  630. 

A  post  attempt  to  debauch  acuuBed's  wife  wtll  not  excuM.  Farmer  t. 
State,  91  Oa.  730,  IS  &  E.  987;  Jackson  T.  State,  Id.,  STl,  IS  S.  E.  293. 

ntAnte,  S  260*. 
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of  the  affn^  or  combat  neoesaari^,  or  under  reason- 
ably apparent  necessity,  kills  hi»  adversary  to  save 
himself  from  death  or  great  bodily  harm. 
Oonditioiu  of  Self-Defeiise. — ^To  render  a  homidde  joatifl- 
able  or  excusable  on  tiie  ground  of  lelf-defense — 

1.  It  must  reasonably  appear  that  there  is  Imminent  dan- 

gOT  of  death,  or  of  some  other  felony,  or  of  groat 
bodily  harm. 

2.  The  danger  need  not  necessarily  be  real,  bnt  it  must 

be  believed  on  reasonable  grounds  to  be  real 

3.  In  the  case  of  excusable  self-defense,  in  a  sodden  aAray, 

the  party  threatened  most  retreat  as  far  as  he  can 
with  safety  before  taking  his  adversary's  life.  Some 
courts  apply  the  same  mle  to  justifiable  self-defense, 
where  a  person  is  feloniously  assaulted,  being  without 
fault  himself,  but  tiie  better  opinion  is  that  retreat 
is  not  necessary  in  such  a  case. 

4.  The  slayer  most  not  have  been  the  a^ressor,  or  other- 

wise provoked  the  difflonlty. 

277.  Justifiable  Self-Defense. 

Ab  was  stated  in  a  previous  section,  homicide  in  self-defense 
may  be  justifiable,  or  it  may  be  merely  excusable.  This  is 
certainly  bo  at  common  law,  though  in  some  states  the  statutes 
.  have  done  away  with  the  distinction,  and  have  classed  all  homi- 
cide in  self-defense  as  justifiabla*^* 

It  is  clear,  under  the  authorities  at  common  law,  that  if  a 
man  feloniously  assaults  another,  with  intent  to  kill  him  or  to 
inflict  great  bodily  harm,  the  person  threatened,  being  withowt 
fault  himself,  may  stand  his  ground  and  kill  his  assailant,  if  it 
is  necessary  to  do  so  in  order  to  save  himself  from  death  oi 
great  bodily  harm,  and  the  homicide  will  be  justifiable,  as  dis- 

iTtBee  Shorter  t.  People,  2  H.  T.  193,  Gl  Am.  Dec  286,  Beale'i  Gu. 
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tinguished  from  esciisable,  self-defenae.*''"  In  like  manner  a 
woman  may  kill  e  man  to  prevent  him  from  committing  a  rape 
upon  ber.*^*  And,  if  necessary,  a  person  may  kill  another  to 
prevent  an  attempted  robbery.*''  In  these  eases  the  homicide 
ifi  clearly  justifiable,  because  committed  in  order  to  prevent  a 
felony.*^* 

278.  Excusable  Self-Defeme. 

Excusable  homicide  in  self-defense   differs  from  justifiable 
"homicide  in  self-defense  in  that  the  parties  are  engaged  in  an 
affray  or  mutual  combat,  by  reason  of  which  both  are  deemed 
to  be  in  fault,  so  that  the  homicide  is  merely  excused,  and  not 
justified.    It  is  called  homicide  ae  defendendo,  on  a  sudden  af- 
fray.   The  affray  may  ariae  in  various  ways.     Where  a  person 
is  assaulted  without  felonioua  intent,  and  engages  in  a  combat 
with  his  assailant,  in  the  course  of  which  it  becomes  necessary 
to  kill  his  adversary  in  order  to  save  himself  from  death  or 
great  bodily  harm,  and  he  does  so,  after  retreating  as  far  as  he 
'^tt  with  safety,  he  is  regarded,  according  to  the  common  law, 
*a  being  to  some  extent  in  fault,  and  the  homicide  ts  not  justi- 
fiable, but  it  is  excusable.*"     Formerly  it  was  punished  by  for- 
'a'lnre  of  goods,  and  certain  other  consequences  followed  on 
tae  idea  of  guilt.***    Now,  however,  it  is  not  punishable  at  alL 


■  fieale'B  Cbs.  SZ8;  Anon.,  Pltsh.  Abr.,  Corone,  PI.  284,  Mlkell's  Cas. 
a  J,  -^i-Wln  T.  SUte,  S9  Ohio  8L  186,  23  Am.  Eep.  733;  Pond  v.  PeopI^ 

„,  -^-lite.  g  268a. 

«g  -^-tlte.  S  2G8a. 

«Ta  ■^■'i-te.  li  268a-e. 
t^     *     *1.  Comm.  186,  187;  1  Hawk.  P.  C.  e.  28,  t  24;  Id..  S  XI,  Mlkell's 
^tig'   ^^2;  Brwln  r.  State,  29  Oblo  St.  1S6,  23  Am.  Rep.  733;  State  v. 
^i    J^t.    4  Jones  (N.  C.)  216.  67  Am.  Dec.  283;   Noles  v.  SUte.  2G  Ala.  31, 

t>J**~  Doc.  711;  Pond  v.  People.  8  Mich.  IBO. 
^Q  ^^^r  calls  this  flelf-defenee  colpKble,  but,  tbrougili  the  benignity  ol 
«»^^~**',  oxcnaable.    Foat.  C.  L-  273,  274. 
■^Ute,  I  273. 
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Except  as  respects  the  duty  to  retreat,  the  slayer  is  in  the  same 
position  as  in  the  case  of  justifiahle  self-defense.  As  was  stated 
above,  the  affray  may  arise  in  various  ways.  It  may  arise  from 
resenting  and  returning  a  blow,  or  from  resenting  insult' 
ing  words,  or  from  resisting  a  trespass  on  land  or  goods, 
or  from  resisting  an  unlawful  arrest.  Kone  of  these 
provocations  justify  or  excuse  a  homicide,  and  some  of 
them  do  not  even  reduce  it  to  manslaughter.  If,  however,  in 
any  of  these  cases  it  becomes  necessary  for  one  of  the  parties  to 
take  the  other's  life  to  save  himself  from  death  or  great  bodily 
harm,  and  if  he  does  so,  the  homicide  is  excusable,  except  as 
explained  in  the  sections  following.**^ 

279.  Imminence  of  the  Danger. 

A  homicide  is  not  justifiable  or  excusable  on  the  ground  of 
self-defense  unless  it  is  apparently  necessary  to  save  the  life  of 
the  slayer,  or  prevent  some  other  felony,  like  rape  or  robbery, 
or  to  save  him  from  great  bodily  harm.  The  apprehension  of 
no  other  danger  will  either  justify  or  excuse  the  resorting  to 
so  extreme  a  measure  as  the  taking  of  life.^®^    It  is  also  neces- 


*8i  4  Bl.  Comm.  186,  187.  See  White  v.  TerritoiTi  8  Wash.  T.  397,  1» 
Pac.  37;  Noles  v.  State,  26  Ala.  31,  62  Am.  Dec.  711;  Pond  v.  People, 
8  Mich.  150. 

«82  Napier's  Case,  Fost.  C.  It.  278;  Crelghton  T.  Com.,  84  Ky. 
103,  4  Am.  St  Rep.  193,  Beale's  Cas.  839;  Allen  ▼.  U.  S.,  164  U.  S.  492; 
Greschia  v.  People,  63  111.  296;  Plerson  t.  State,  12  Ala.  149;  Jackson 
y.  State,  77  Ala.  18;  Dolan  T.  State,  81  Ala.  11,  1  So.  707;  Noles  ▼. 
State,  26  Ala.  31,  62  Am.  Dec.  711;  State  T.  Shippey,  10  Minn.  223,  8S 
Am.  Dec.  70;  State  v.  Wells,  1  N.  J.  Law,  424,  1  Am.  Dec.  211;  Com.  ▼. 
Drum,  68  Pa.  9;  Jones  v.  State,  76  Ala.  8;  LfOgne  y.  Com.,  38  Pa.  265» 
80  Am.  Dec.  481;  Meurer  y.  State,  129  Ind.  687,  29  N.  E.  892;  and 
cases  cited  in  the  notes  following. 

The  killing  need  not  haye  been  necessary  to  saye  the  life  of  the  ac- 
cused. It  is  sufficient  if  it  was  necessary  In  order  to  saye  him  from 
great  bodily  harm.    State  y.  Benham,  28  Iowa,  154,  92  Am.  Dec.  417. 

And  a  person  may  use  a  deadly  weapon  to  defend  himself  from  a 
public  whipping  by  one  greatly  his  superior  physically.  State  y.  Bart^ 
lett,  170  Mo.  658,  71  S.  W.  148,  59  L.  R.  A.  766. 


euy  that  the  clanger  aBall  be  apparently  imminent  at  tlie  time 
of  the  homicide,  and  not  merely  prospective.  A  man's  bare 
fear,  however  well  grounded,  that  another  intends  to  kill  him 
or  do  him  great  bodily  harm,  will  not  justify  or  excuee  hii 
killing  the  other,  unless  there  is  some  overt  act  indicating  a 
purpose  to  immediately  carry  out  such  intention.**'  Thua,  tlie 
fact  that  a  dangerous  man  has  threatened  to  kill  another  on 
Bight,  and  that  the  other  has  heard  of  the  threat,  or  mere  verljal 
threats  at  the  time,  will  not  justify  him  in  taking  his  enemy's 
life,  unless  there  is  some  overt  act  indicating  a  purpose  to  im- 
mediately put  the  threat  into  execution,***  The  fact  that  he 
knows  that  his  enemy  is  armed  is  not  enough,  if  the  latter  sIk^vs 
no  present  iatention  to  use  his  weapon.**"  But  one  who  Iids 
reasonable  ground  to  believe  that  another  intends  to  do  liiin 
great  bodily  harm  and  that  such  design  will  be  accomplished, 
need  not  wait  until  his  adversary  gets  an  advantage,  but  may 
inunediately  kill  him  if  necessary  to  avoid  the  danger,**"^  A 
homicide  can  never  be  justifiable  or  excusable  on  the  ground 

«»U.  S.  T.  Outerbrldge,  6  Sawy.  620,  Fed.  Caa.  No.  15.978;  StatP  v. 
Scott.  4  Ired.  (N.  C.)  409,  42  Am.  Dec.  14S;  Harrison  v.  State,  24  Ala. 
C7,  60  Am.  Dec.  450;  SUte  V.  Cain,  20  W.  Va.  6T9;  SUte  v.  Evans,  33 
V.  Va.  417,  10  S.  E.  792;  SUte  v.  Abbott,  8  W.  Va.  741;  State  v.  Slilp- 
pe;,  10  Hlnn.  223,  88  Am.  Dec.  70;  Plereon  T.  State,  12  Ala.  149;  Dolaa 
T.  Btate,  81  Ala.  11,  1  So.  707;  Jackeon  v.  State,  77  Ala.  IS;  StonCTiian 
v.  Com.,  25  Qrat.  (Va.)  887;  Field  v.  Com.,  89  Va.  690,  16  S.  E. 
State  T.  Benbam,  23  Iowa,  154,  92  Am.  Dec.  417;  State  v.  Sullivan,  51 
Iowa,  142,  50  N.  W.  G72;  Qreschla  v.  People,  53  111.  395;  Logue  r,  Com., 
38  Pa.  266.  80  Am.  Dec.  481. 

"The  danger  must  be  Imminent,  Impending,  present,  not  prospective 
not  even  In  the  near  future."    Dolan  v.  State,  81  Ala.  11,  1  So.  707. 

M4SUte  T.  Cain.  20  W.  Va.  679;  State  t.  Evana.  33  W.  Va.  417,  10  S 
B.  792;  SUte  v.  Bvans,  66  Mo.  674;  SUte  v.  Scott.  4  Ired.  (N.  C.)  ■105 
42  Am.  Dec.  148;  MIze  v.  State,  36  Ark.  6G3;  Bofaannoa  v.  Com..  E  Biisli 
(71  Ky.)  481;  Paraons  t.  Com..  78  Ky.  102;  Wall  v.  State,  18  Tex.  C82. 
70  Am.  Dec.  302;  SUte  v.  Sullivan,  51  lova.  142,  GO  N.  W.  672. 

MiHarrlBOn  v.  SUte,  24  Ala.  67,  60  Am.  Dec,  460;  Roberts  v.  State, 
6E  Qo.  430;  Qoodall  v.  SUte,  1  Or.  833,  80  Am,  Dee.  8S6.  Mlkella 
413;  SUte  v.  Brlttaln,  89  N.  C.  481;  Lander  v.  SUte,  12  Tex.  462. 

«iM  state  V.  Matthews,  148  Mo,  185,  49  S.  W.  1085. 
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of  self-defense,  if^  at  the  time  of  the  killing,  the  deceased  had 
thrown  away  his  weapon  and  was  turning  away.*®*  But  an 
intention  to  withdraw  from  the  conflict  in  order  to  deprive  a 
person  assailed  of  his  right  to  kill  in  self-defense  must  in  some 
manner  be  made  known  to  him.*®**  * 

It  is  the  province  of  the  court  to  instruct  the  jury  what  the 
law  is  in  relation  to  the  right  of  self-defense.  Whether,  under 
the  law  as  thus  laid  down,  a  necessity  existed  at  the  time  to  take 
life  in  order  to  save  life  or  prevent  grievous  bodily  harm,  and 
whether  the  killing,  under  the  circumstances  of  the  particular 
case,  was  prompted  by  such  necessity,  or  by  some  other  motive, 
is  to  be  determined  by  the  jury.*®*** 

Assault  not  Threatening  Death  or  Oreat  Bodily  Harm, — If 
a  person  is  assaulted,  but  not  in  such  a  way  as  to  endanger  his 
life  or  threaten  great  bodily  harm,  he  may  oppose  force  to  force, 
and  if,  in«the  conflict  which  ensues,  his  adversary  threatens  to 
kill  him  or  to  inflict  great  bodily  harm,  he  may,  after  retreating 
1 1  |j  as  far  as  safety  will  permit,  kill  him  to  avoid  the  threatened 

j  injury,  and  in  such  a  case  the  homicide  will  be  excusable  on 

the  ground  of  self-defense.*®''  But  a  simple  assault  not  appar- 
ently endangering  life  nor  threatening  great  bodily  harm  will 
not  justify  or  excuse  his  killing  his  assailant  or  using  a  deadly 
weapon.  Under  such  circumstances  the  homicide  will  be  man- 
slaughter, at  least.*®®     Though  one's  right  to  kill  in  self-de- 


4  1  Me  Meurer  v.  State,  129  Ind.  587,  29  N.  E.  892. 

)  4S6a  People  y.  Scott,  123  Cal.  434,  56  Pac.  102.    See,  also.  People  v. 

-V  Button,  106  Cal.  628,  39  Pac.  1073;  People  y.  Hecker,  109  Cal.  451,  42 

'  Pac.  307. 

r  I  486b  Erwin  y.  State,  29  Ohio  St  186. 

"TAnte,  §  278. 

48«Reg.  y.  Hewlett,  1  Post  ft  F.  91,  Beale's  Cas.  829;  Creighton  ▼. 
Com.,  84  Ky.  103,  4  Am.  St.  Rep.  193,  Beale'e  Cas.  339;  State  y.  Thomp- 
son, 9  Iowa,  188,  74  Am.  Dec.  342;  Com.  y.  Drum,  68  Pa.  9;  Grainger 
':  I  y.  state,  5  Terg.  (Tenn.)  469;  Dayis  y.  People,  88  111.  350;  State  y.  Cain. 

20  W.  Va.  679;  State  y.  Eyans,  33  W.  Va.  417;  Myers  y.  State,  62  Ala. 
r  i  599;  State  y.  Rogers,  18  Kan.  78,  26  Am.  Rep.  754;  Honesty  y.  Com.,  81 

u-  Va.  283;   Shorter  y.  People,  2  N.  Y.  193,  51  Am.  Dec.  286;   Smith  y. 

it 
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fense  canuot  be  limited  to  his  ability  to  distinguish  betweea 
felonies  and  misdemeanors.*^^* 

Unlawful  Arreal. — The  same  principle  applies  to  the  resist- 
ance of  an  unlawful  arrest.  When  an  unlawful  attempt  is  made 
to  arrest  a  man,  he  may  oppose  force  to  force,  and,  if  it  becomes 
necessary  in  the  conflict  to  kill  his  assailant  to  save  himself  from 
death  or  great  bodily  harm,  the  homicide  will  be  excusable.**" 
But  unless  this  necessity  apparently  exists,  a  man  cannot  kill 
another  or  use  a  deadly  weapon  merely  to  prevent  an  unlawful 
arrest.    If  he  does  bo,  he  is  guilty  of  manslaughter,  at  least*'" 

SUte,  142  Ind.  ZSS,  41  M.  B.  69&;  and  other  cases  cited  In  note  479, 
Bapra. 

In  Napier's  Cue,  Foat  C.  L.  278,  the  defendant  was  indicted  for  the 
morder  of  bis  brother,  and  the  circumstance s  as  tbey  appeared  in  eTl- 
dcnce  were  as  follows:  The  defendant  on  the  nlgbt  of  the  homicide 
came  borne  drunk.  His  father  ordered  talm  to  go  to  bed,  which  he  re- 
futed to  do,  and  thereupon  a  scuffle  ensued  between  them.  The  de- 
ceased, wbo  was  in  bed,  bearlns  tbe  disturbance,  got  up  and  fell  upon 
the  defendant,  threw  him  down  and  beat  him  upon  tbe  ground  and 
held  him  down,  eo  that  be  could  not  eocape  nor  arold  tbe  blows. 
While  tbey  vere  thus  striving  togetber,  the  defendant  gave  tbe  de- 
ceased a  wound  with  a  penknife  and  killed  him.  On  a  special  ver- 
did  rtatlng  these  circumstances,  and  upon  a  conference  of  all  tbe 
Judges  ol  Eingland,  it  was  unanimously  bold  that  the  homicide  was  not 
excossble,  but  was  manslaughter,  "for  there  did  not  appear  to  be  any 
InerlUble  neceeslty.  so  as  to  excuse  tbe  killing  In  this  manner." 

MM  SUte  T.  Sloan,  22  Mont  Z93.  G8  Pac,  364. 

•"  Miers  T.  State,  84  Tex.  Cr.  R.  161,  28  8.  W.  1074,  Mlkell's  Csa.  429; 
Ute,  i  £78.      See  Notes  t.  SUte,  26  Ala.  31.  62  Am.  Dec.  Til. 

w<>Creigbton  v.  Com.,  84  Ky.  103,  4  Am.  St  Rep.  1S3,  Beale's  Cas. 
139;  Noles  t.  State,  26  Ala.  81,  62  Am.  Dec.  711;  State  t.  C&ntfenr,  >4 
Minn.  1,  26  N.  W.  4S8;  Crelghton  t.  Com.,  84  Kj.  103;  Keady  v.  Peo- 
ple (Colo.)  74  Pac  892,  66  L.  R.  A.  353.  But  see  State  t.  Oliver,  2 
Honst.  (Del.)  604;  and  State  v.  Davis,  68  S.  C.  lEO,  31  S.  E.  £2,  69  Am. 
SL  Rep.  845. 

Homicide  to  prevent  an  arrest  is  JustlQable.  even  though  there  may 
have  been  a  right  to  make  the  arrest,  If  it  Is  attempted  in  such  a  wanton 
and  menacing  manner  as  to  threaten  tbe  party  with  loss  of  life  or  great 
bodily  harm.  Jones  v.  State,  26  Tez.  App.  1,  9  B.  W.  &3,  8  Am.  St.  Rep 
4S4. 
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280«  AcfUnff  on  Appearances. 

Though  there  are  some  cases  to  the  contrary,***  it  must  now 
be  regarded  as  settled  that  it  is  not  necessary  that  there  shall 
be  an  actual  danger  to  entitle  a  person  to  defend  himself.  A 
reasonable  appearance  of  danger  is  enough,  for  a  man  must  be 
permitted  to  act  on  appearances,  without  regard  to  the  unex- 
pressed intention  of  the  person  threatening  him.  So  long  as 
he  acts  reasonably,  and  in  the  bona  fide  belief  that  he  will  suffer 
death  or  great  bodily  harm  unless  he  takes  his  assailant's  life, 
he  will  be  excused  to  the  same  extent  as  if  the  danger  were 
reaL**^  Thus,  if  a  man  who  has  threatened  to  kill  another  on 
sight  presents  a  pistol  on  jneeting  him,  the  latter  may  reason- 
ably suppose  he  intends  to  carry  out  his  threat,  and,  if  he  kills 
him  in  such  belief,  the  homicide  is  not  criminal,  though  the 

«»i  See  Reg.  y.  Smith,  8  Car.  ft  P.  160;  Reg.  y.  Bull,  9  Car.  ft  P.  22; 
State  y.  Vines,  1  Houst.  C.  C.  (Del.)  424;  State  y.  Hollis,  Houst.  C.  C. 
(Del.)  24.    And  see  State  y.  Benham,  28  Iowa,  154,  92  Am.  Dec  417. 

«02  Selfridge's  Case  (Mass.)  160,  referred  to  in  Beale's  Cas.  331; 
Shorter  y.  People,  2  N.  T.  193,  51  Am.  Dec.  286,  Beale's  Cas.  330;  Logue 
y.  Com.,  88  Pa.  St.  265,  80  Am.  Dec.  481;  Campbell  y.  People,  16  111. 
17,  61  Am.  Dec.  49;  Schnier  y.  People,  23  HI.  17;  Steinmeyer  v.  Peo- 
ple, 95  111.  383;  Enright  y.  People,  155  lU.  32,  39  N.  B.  561;  Barr  y. 
State,  45  Neb.  458,  68  N.  W.  856;  Patten  y.  People,  18  Mich.  314,  100  Am. 
Dec.  173,  Mikeirs  Cas.  433;  Pond  y.  People,  8  Mich.  150;  Godwin  y. 
State,  73  Miss.  873,  19  So.  712;  Stonemah  y.  Com.,  25  Grat.  (Va.)  887; 
Brown  y.  Com.,  86  Va.  466,  10  S.  E.  745;  State  y.  Eaton,  75  Mo.  586; 
State  y.  Cain,  20  W.  Va.  679;  State  y.  Eyans,  33  W.  Va.  417;  People  y. 
Anderson,  44  Cal.  65;  People  y.  Flahaye,  58  Cal.  249;  People  y.  Morlne, 
61  Cal.  367;  Amos  y.  Com.,  16  Ky.  L.  R.  358,  28  S.  W.  152;  Murray  y. 
Com.,  79  Pa.  311;  Brumley  v.  State,  21  Tex.  App.  223,  17  S.  W.  140; 
Jordan  y.  State,  11  Tex.  App.  435;  Patillo  y.  State,  22  Tex.  App.  586,  3 
S.  W.  766;  Goodall  y.  State,  1  Or.  333,  80  Am.  Dec.  396,  Mikell's  CJas. 
413;  Marts  y.  State,  26  Ohio. St.  162;  Keith  y.  State,  97  Ala.  32,  11  So. 
914;  State  y.  Jones,  29  S.  C.  201,  7  S.  E.  296. 

For  thiB  reason,  an  instruction  that,  "to  Justify  a  person  in  killing 
another  in  self-defense,  it  must  appear  that  the  danger  was  so  urgent 
and  pressing  that  in  order  to  saye  his  own  life,  or  to  preyent  his  re- 
ceiylng  great  bodily  harm,  the  killing  of  the  deceased  was  absolutely 
necessary/'  was  held  to  be  erroneous.    People  y.  Morine,  61  Cal.  367. 
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pistol  may  not  be  loaded,  and  the  intention  may  be  merely  to 
frighten*  So,  if  a  person  who  has  threatened  to  kill  another 
flhould,  on  meeting  him,  make  a  movement  as  if  to  draw  a 
weapon,  the  other  would  not  be  punishable  for  killing  him, 
though  it  might  afterwards  appear  that  the  deceased  was  not 
armed.**'  These  cases,  however,  where  there  was  in  fact  no 
intention  on  the  part  of  the  deceased  to  kill,  are  all  more  prop- 
erly cases  of  excusable  homicide, — excusable  on  the  ground  of 
the  mistake  of  fact.*** 

Reasonable  Orotmds  for  Apprehension  of  Danger. — In  a  Ten- 
nessee case  it  was  held  that  one  who  kills  another,  believing 
himself  in  danger  of  death  or  great  bodily  harm,  will  be  jus- 
tified, although  he  may  act  from  cowardice,  and  without  any 
sufficient  grounds  for  his  belief  that  there  is  danger.***  This 
decision,  however,  cannot  be  sustained.  While  a  man  may 
act  upon  appearances,  he  must  act  reasonably.  "It  is  not  enough 
that  he  believed  himself  in  danger,  unless  the  facts  and  cir- 
cnmstances  are  such  that  the  jury  can  say  that  he  had  reason- 
able grounds  for  his  belief."***     As  was  said  in  a  Georgia  case, 

«M  Patillo  V.  State,  22  Tex.  App.  686,  8  S.  W.  763,  and  other  cases 
above  cited. 

«MAnte,  §9  68  et  seq.,  274. 

As  to  homicide  by  a  Bomnambulist,  see  Fain  v.  Com.,  78  Ky.  183,  89 
Am.  Rep.  218,  Mikell's  Cas.  297,  220,  n. 

495  Grainger  v.  State,  6  Terg.  (Tenn.)  459,  26  Am.  Dec.  278.  And 
see  Morgan  t.  State,  3  Sneed  (Tenn.)  480. 

«M  Shorter  t.  People,  2  N.  T.  193,  61  Am.  Dec.  286,  Beale's  Cas.  830. 
And  see  Creek  v.  State,  24  Ind.  161;  Wesley  y.  State,  37  Miss.  827,  76 
Am.  Dec.  62;  Parker  t.  State,  66  Miss.  414;  Kendrick  y.  State,  55  Miss. 
436;  Darling  t.  Williams,  86  Ohio  St.  58;  State  y.  Shippey,  10  Minn. 
223,  88  Am.  Dec.  70;  Greschia  y.  People,  53  111.  295;  State  y.  Parker, 
106  Mo.  218,  17  S.  W.  180;  Golden  y.  State,  26  Ga.  627;  State  Y.  Thomp- 
son, 9  Iowa,  188,  74  Am.  Dec.  342;  State  y.  Abbott,  8  W.  Va.  741;  State 
V.  Cain.  20  W.  Va.  679;  State  y.  Evans,  88  W.  Va.  417,  10  S.  B.  792; 
Stoneman  y.  Com.,  26  Grat.  (Va.)  887;  Field  v.  Com.,  89  Va.  690,  16  S. 
E.  865;  Jones  y.  State,  76  Ala.  8;  People  y.  Williams,  82  Cal.  281; 
Goodall  Y.  State,  1  Or.  888,  80  Am.  Dec.  896,  Mikell's  Cas.  418;  State 
Y.  Morey,  25  Or.  241,  86  Pac.  666,  86  Pac.  678. 

In  Wesley  y.  State,  supra,  it  was  said:     "The  mere  fear,  apprehen- 


i 


400 


OFFENSES  AGAINST  THE  PERSON. 


the  law  makes  no  discrimination  in  favor  of  a  drunkard  or  a 
coward,  or  any  particular  individual;  but  the  circumstances 
must  be  such  as  to  justify  the  fears  of  a  reasonable  man.**'' 
Former  hostile  acts  or  threats,  or  present  verbal  threats,  are 
not  sufficient  ground  for  apprehending  danger,  where  there  is 
no  overt  act  indicating  a  present  intention  to  execute  the 
threats.**® 

Considerations  in  Determining  Reasonableness. — ^Whether  or 
not  there  were  reasonable  grounds  for  the  belief  of  the  accused 
that  his  life  was  in  inmiinent  danger,  and  could  only  be  saved 
by  such  means  as  he  employed,  is  to  be  determined  in  view  of 
all  the  circumstances  of  each  particular  case,  and  the  jury  should 
take  into  consideration  the  excitement  and  confusion,  if  any, 
which  would  naturally  result  under  such  circumstances.  On  a 
prosecution  for  the  killing  of  one  of  a  body  of  rioters  who 
came  to  the  house  of  the  accused  in  the  nighttime,  it  was  said 
by  the  Michigan  court:  ''In  estimating  the  nature  and  im- 
minence of  the  danger,  in  the  choice  of  means  to  avoid  it,  or 
the  amoimt  of  force  or  kind  of  weapon  to  be  used  in  repelling 

sion,  or  belief,  however  sincerely  entertained  by  one  man,  that  another 
designs  to  take  his  life,  will  not  excuse  or  Justify  the  killing  of  the 
latter  by  the  former.  Where  the  danger  is  neither  real  nor  urgent, 
to  render  a  homicide  excusable  or  Justifiable,  within  the  meaning  of 
the  law,  there  must,  at  the  least,  be  some  attempt  to  execute  the  ap- 
prehended design;  or  there  must  be  reasonable  ground  for  the  appre- 
hension that  such  design  will  be  executed,  and  the  danger  of  Its  ac- 
complishment imminent.  A  party  may  have  a  lively  apprehension  that 
his  life  is  in  danger,  and  believe  that  the  grounds  of  his  apprehension 
are  Just  and  reasonable;  but  if  he  act  upon  them,  and  take  the  life  of  a 
human  being,  he  does  so  at  his  peril.  He  is  not  the  final  Judge,  what- 
ever his  apprehension  or  belief  may  have  been  of  the  reasonableness  of 
the  ground  upon  which  he  acted.  That  is  a  question  which  the  Jury 
alone  are  to  determine." 

«07  Golden  v.  State,  25  Ga  527. 

See,  also.  State  v.  Sorenson,  32  Minn.  118,  19  N.  W.  738. 

*»8  State  V.  Cain,  20  W.  Va  679;  Gladden  v.  State,  12  Pla.  662;  Cahill 
V.  People,  106  111.  621;  People  v.  McLeod,  1  Hill  (N.  Y.)  377,  37  Am. 
Dec.  328;  Parsona  v.  Com.,  78  Ky.  102;  Lewis  v.  State,  51  Ala.  1;  ante, 
notes,  480-482. 
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it,  the  excitement  and  confusion  which  wonld  naturally  result 
from  the  surrounding  circumstances,  for  which  the  rioters  alone 
were  responsible,  should  not  be  overlooked.  To  require  of  the 
defendant,  while  under  a  high  d^ree  of  mental  excitement,  in- 
dnced  by  theiT  wrongful  and  criminal  conduct,  and  without  his 
fault,  the  same  circumspection,  and  cool,  deliberate  judgment, 
in  estimating  the  danger,  or  the  choice  of  means  for  repelling 
it,  as  we,  who  are  unaffected  by  the  excitement  or  the  danger, 
may  now  exercise  in  contemplating  it,  would  be  to  ignore  the 
laws  of  our  being,  and  to  require  a  degree  of  perfection  to  which 
human  nature  has  not  yet  attained.  Of  the  weight  a  jury 
should  give  to  these  considerations,  no  safer  standard  can  be 
found  than  their  own  individual  consciousness,  and  the  consid- 
eration of  what  they,  with  the  honest  purpose  of  avoiding  the 
danger,  without  unnecessarily  taking  life,  might,  under  the  cir- 
cumstances in  which  the  defendant  was  placed,  be  likely  to 
do."«» 


2SL  Duty  to  Betreat— Excnsable  Self -Defense. 

It  is  well  settled  that  a  homicide  in  a  sudden  affray  is  not 
excusable  on  the  ground  of  self-defense,  unless  the  accused  re- 
treats as  far  as  he  safely  can  in  order  to  avoid  the  violence  of 
the  deceased  and  the  necessity  to  take  his  life.  If  he  fails  to 
do  this,  the  homicide  is  manslaughter,  at  least.  "The  party 
assaulted,"  says  Blackstone,  "must  flee  as  far  as  he  conveniently 
can,  either  by  reason  of  some  wall,  ditch,  or  other  impediment, 
or  as  far  as  the  fierceness  of  the  assault  will  permit  him."**^^ 

<»•  Patten  v.  People,  18  Mich.  314,  100  Am.  Dec.  173,  Mlkell's  Gas.  433. 
See,  also.  Pond  v.  People,  8  Mlbh.  150;  Logue  v.  Com.,  38  Pa.  266,  80 
Am.  Dec  481;  Graschia  v.  People,  53  111.  295;  Bell  v.  State,  20  Tex.  App. 
445;  Patlllo  v.  State,  22  Tex.  App.  586,  3  S.  W.  766. 

MO  4  Bl.  Comm.  185;  1  Hale,  P.  C.  483;  Post.  C.  !L.  273,  Beale's  Cas. 
326,  328;  Allen  T.  U.  S.,  164  U.  S.  492;  Finch  y.  State,  81  Ala.  41,  1  So. 
565;  Pond  v.  People.  8  Mich.  150;  State  y.  Cain,  20  W.  Va.  679;  State  y. 
Erana,  33  W.  Va.  417,  10  S.  E.  792;  Dock  y.  Com.,  21  Qrat  (Va.)  909; 
Brown  y.  Com.,  86  Va.  466,  10  S.  B.  745;  Shorter  y.  People,  2  N.  Y.  193, 

C.  &  M.  Crimes— 26. 
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Ho  need  only  retreat,  however,  when  he  can  do  so  with  safety. 
If  the  assault  upon  him  is  so  fierce  as  not  to  allow  him  to  yield 
a  step  without  manifest  danger  of  death  or  great  bodily  harm, 
he  may  kill  his  assailant  instantly,  and  the  homicide  will  be 
excusable. *^^^  These  are  the  rules  governing  excusable  self-de- 
fense, as  distinguished  from  justifiable  self-defense. 

Justifiable  Self-Defense. — It  is  clear,  under  the  authorities 
at  common  law,  that  the  rule  requiring  retreat,  if  possible,  does 
not  apply  in  the  case  of  justifiable  self-defense.*^^*  If  a  man 
feloniously  assaults  another  with  intent  to  kill  him  or  to  infiict 
great  bodily  harm,  and  the  person  assaulted  is  himself  without 
fault,  he  is  not  bound  to  retreat  at  all,  even  though  he  might 
do  so  with  safety,  but  he  may  stand  his  ground,  and  kill  his 
assailant,  if  it  be  apparently  necessary  in  order  to  save  himself; 
and  the  homicide  in  such  case  will  be  justifiable.  This  distinc- 
tion between  justifiable  and  excusable  self-defense,  with  respect 
to  the  duty  to  retreat,  is  clearly  recognized  by  Hale,  Foster, 
East,  and  other  early  authorities  on  the  criminal  law,  and  has 
been  recognized  and  applied  in  some  of  the  late  cases.^^'     In  a 

51  Am.  Dec.  286;  People  y.  Constantino,  158  N.  T.  24,  47  N.  E.  87;  Do- 
lan  V.  State,  40  Ark.  454;  MitcheU  v.  State,  22  Ga.  211,  68  Am.  Dec.  493; 
State  y.  Rheams,  84  Minn.  18,  24  N.  W.  802;  State  v.  Jones.  89  Iowa, 
182,  56  N.  W.  427;  Sullivan  v.  State,  102  Ala.  135,  15  So.  264,  48  Am.  St 
Rep.  22;  GiUeland  v.  State,  44  Tex.  856.  And  see  Com.  v.  Drum,  58 
Pa.  9. 

001 4  Bl.  Comm.  185;  1  Hawk.  P.  C.  c.  29,  9  14;  Creek  v.  State,  24  Ind. 
151;  Dock  V.  Com.,  21  Grat.  (Va.)  909;  Brown  v.  Com.,  86  Va.  466.  10 
S.  E.  745;  State  v.  Hill,  4  Dev.  ft  B.  (N.  C.)  491,  34  Am.  Dec  896;  Com. 
V.  Drum,  58  Pa.  9;  State  v.  Tweedy,  5  Iowa,  438. 

802  As  to  the  distinction  between  justifiable  and  excusable  self-defense^ 
see  ante,  §§  273,  277,  278. 

608  1  Hale,  P.  C.  40;  1  East,  P.  C.  271;  Fost,  C.  L.  273,  Beale's  Cas, 
326;  V^allace  v.  U.  S.,  162  U.  S.  466;  Rowe  v.  U.  S.,  164  U.  S.  546; 
Erwin  V.  SUte,  29  Ohio  St.  186,  23  Am.  Rep.  733;  Runyan  v.  State,  57 
Ind.  80,  26  Am.  Rep.  52;  Page  v.  State,  141  Ind.  236,  40  N.  E.  745;  State 
V.  Hudspeth.  150  Mo.  12,  51  S.  W.  483;  State  v.  Bartlett,  170  Mo.  658.  71 
S.  W.  148.  59  L.  R.  A.  756:  La  Rue  v.  State.  64  Ark.  144,  41  S.  W.  63; 
Duncan  v.  Stote,  49  Ark.  543,  6  S.  W.  164;  State  v.  Bonofigllo,  67  N.  J. 
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well-considered  Ohio  case  it  appeared  that  the  defendant  was 
standing  in  a  shed,  where  he  had  a  right  to  be,  and  that  the 
deceased,   after  angry  words  had   passed  between  them,   ap- 
proached in  a  threatening  manner  with  an  axe.     The  defendant 
warned  him  not  to  enter,  but  he  continued  to  advance,  and 
when  he  reached  the  eave  of  the  shed,  perhaps  within  striking 
distance  of  the  defendant,  the  latter  shot  and  killed  him.     Upon 
this  evidence  the  court  instructed  the  jury  to  acquit  the  defend- 
ant if  he  acted  in  necessary  self-defense,  "provided  he  used  all 
means  in  his  power  otherwise  to  save  his  own  life,  or  to  pre- 
vent the  intended  harm,  as  retreating  as  far  as  he  could,"  etc. 
The  defendant  was  convicted,  but  on  writ  of  error  the  judg- 
ment was  reversed  because  the  charge  required  him  to  retreat, 
even  though  the  deceased  had  feloniously  assaulted  him  without 
fault  on  his  part     The  court  reviewed  the  authorities,  and 
properly  drew  the  distinction  between  justifiable  self-defense 
and  excusable  self-defense.     "A  true  man,"  it  was  said,  "who 
is  without  fault,  is  not  obliged  to  fly  from  an  assailant  who,  by 
mlence  or  surprise,  maliciously  seeks  to  take  his  life  or  do 
him  enormous  bodily  harm."*^* 

Cases  Ignoring  This  Distinction. — f?ome  of  the  courts  have 
refused  to  recognize  this  distinction,  clearly  as  it  is  established 
by  authority  at  common  law,  and  have  held  that  the  person 
assaulted  must  retreat  in  all  cases,  if  he  can  safely  do  so,  though 
the  attack  upon  him  may  be  felonious,  and  though  he  may  him- 
self he  free  from  fault.^^*^ 


Law,  239,  52  All.  712,  54  Atl.  99,  91  Am.  St  Rep.  423.  And  see  Pond  t. 
People,  8  Mich.  150. 

A  police  officer  is  not  required  to  decline  combat  when  resisted  in  the 
performance  of  his  duty,  and  attempt  to  place  himself  out  of  reach  of 
danger  before  he  will  be  Justified  in  slaying  his  assailant.  Lynn  v. 
People,  170  111.  527,  48  N.  E.  964;  Smith  v.  State.  59  Ark.  132,  26  S.  W. 
712,  43  Am.  St.  Rep.  20;  North  Carolina  v.  Gosnell,  74  Fed.  734. 

604  Erwin  v.  State,  29  Ohio  St.  186,  23  Am.  Rep.  733.  See,  also,  Beard 
y.  U.  S.,  158  U.  S.  550,  Mikell's  Cas.  416;  People  v.  Newcomer,  118  Cal. 
263,  50  Pac.  405;  SUte  v.  Gushing,  14  Wash.  527,  45  Pac.  145. 

»o«  State  V.  Donnelly,  69  Iowa.  705,  27  N.  W.  369,  58  Am.  Rep.  234, 
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Retreat  in  One's  House. — The  role  that  a  person  who  is  as- 
saulted without  felonious  intent,  or  in  some  states  in  all  cases, 
is  bound  to  retreat,  if  he  can  do  bo  with  safety,  before  taking 
the  life  of  his  assailant  to  save  himself  from  death  or  great 
bodily  harm,  does  not  apjdy  where  a  man  is  assaulted  in  hia 
own  house.  In  sach  a  case  he  is  not  bound  to  retreat,  even 
though  hy  doing  so  he  might  mimifeHtly  secure  his  safety,  but 
he  may  stand  his  ground,  and  take  hia  assailant's  life  if  it  be- 
comes necpssary."*" 

282.  Effect  of  the  Accnaed  being  the  iLggreuar — JosUflaUe 
Self-Defenie. 

In  onkr  that  a  homicide  may  be  justifiable  on  the  ground  of 
self -defense,  it  ia  clear  that  the  accused  must  not  have  caused 
the  necessity  to  kill  by  his  own  fanlt  If  he  was  himself  in 
fault  in  bringing  on  the  di£Bciilty,  as  where  he  made  the  first 
assault  or  otherwise  provoked  the  difficulty,  whether  with  or 
without  a  felonious  intent,  the  homicide  may  under  some  cir- 
cumstances be  excusable,"*'^  but,  strictly  and  accurately  speak- 
ing, it  cannot  be  said  to  be  justifiable. 

Excusable  Self-Defense. — There  are  some  decisions  to  the  ef- 
fect that  one  who  is  himself  tire  aggressor,  or  who  otherwise 

BeaJe'B  Cas,  338;  State  ▼.  RheamB,  24  Mian.  18,  24  N.  W.  803:  Cam.  t. 
Drum,  58  Pa.  9;  People  t.  Sullivan,  7  N.  T.  396. 

saai  Hale.  P.  C.  486;  Ford'B  Cue,  J.  KelTiig,  51,  Mlhell'B  Cas.  450; 
Dakln'B  Case,  1  Levin,  C.  C.  166;  State  t.  Mlddlebam,  62  Iowa,  160,  17 
N,  W.  440;  State  t.  Donnelly,  69  Iowa,  70B,  27  N.  W.  369,  SB  Am.  Rep- 
231,  Beale's  Cas.  338;  Pond  t.  People,  8  Mich.  160;  State  r.  Patterson, 
46  Vt.  308.  12  Am.  Rep.  200,  Beale's  Cas.  348;  Bversole  t.  Com.,  86  Ky. 
£23,  26  S.  W.  S16;  Elder  v.  State,  69  Ark.  S4S,  66  S.  W.  S3S,  86  Am.  St. 
Rep.  220;  Palmer  T.  State,  9  Wyo.  40,  G9  Pac.  793,  87  Am.  St  Ren.  910: 
Jones  r.  State,  76  Ala.  8;  State  v.  Harman,  78  N.  C.  B16. 

A  man's  place  of  bualneas  is  deemed  bis  dwelling,  for  the  purposes  ol 
this  doctrine.  Jonea  y.  SUte,  76  Ala.  8;  Willis  t.  Slate.  43  Neb.  102,  61 
N.  W.  2B4. 

Tbe  principle  applies  as  between  partners.  Joint  tenants,  and  tenants 
in  common,    Jonea  t.  State,  supra. 

EDT  See  the  casev  cttod  la  tbe  notes  following. 
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brings  on  ofr  prorokes  a  difficalty,  whether  by  acts  or  words, 

will  not  be  excused  for  afterwards  killing  bis  adversary  in  s^- 

defense,  even  diong^  he  may  not  have  been  actuated  by  malice 

m  bringing  on  the  drfficnlty.'^®     The  better  opinion,  however, 

is  against  Ikis  view,  and  in  favor  of  the  doctrine  that  one  who 

commits  an  assault  without  malice,  or  otherwise  provokes  a  dif- 

fixiulty  without  malice,  and  thereby  brings  on  a  conflict,  may 

withdraw  from  the  conflict,  and  if  he  does  so  in  good  faith, 

and  in  siich  an  mtequivocal  manner  aa  to  show  his  adversary 

that  he  desires  to  withdraw,  and  his  adversary  follows  him, 

and  attempts  to  kill  him  or  do  him  great  bodily  harm,  he  has 

the  same  right  of  self-defense  as  if  he  had  not  originally  been 

the  aggressor.'®*     If,  however,  he  does  not  withdraw,  or  offer 

to  "withdraw,  he  cannot  successfully  plead  self-defense,  but  will 

^  ^iltj  of  HHmslaui^hter  at  least '^^     So  where  his  first  at- 

"M  state  V.  Parker,  106  Mo.  218,  17  8.  W.  180.    See,  also,  Jackson  v. 

State,  81  Ala.  83,  1  So.  88;  Baker  v.  State,  81  Ala.  38,  1  So.  127;  Judge 

T.  State,  68  Ala.  406,  29  Am.  Rep.  757;  Logue  v.  Com.,  88  Pa.  265,  80  Am. 

Dec.  ai;  State  ▼.  Neelj,  10  Iowa,  108;  State  v.  Benliam,  2Z  L^wa,  154, 

92  Am.  Dec.  417. 
^1  Hale,  P.  C.  428;  Post.  C.  li.  273,  Beale's  Cas.  326,  328;  4  Bl.  Comm. 

185, 186;  StoVer  t.  State,  15  Obio  St  47,  86  Am.  Dee.  470,  Beale's  Caa. 

324;  People  t.  Button.  1D6  Cal.  628,  aS  Pac.  1073,  MlkeU's  Cas.  421; 

Eraaa  v.  St£.te,  44  Miss.  762;  Bowe  r.  U.  S.,  164  U.  S.  546;  StaU  ▼. 

Smith,  10  Ney.  106;  Johnson  y.  State,  58  Ark.  57,  23  S.  W.  7;  Vaiden  y. 
Com.,  12  Grat  (Va.)  717. 

That  accused  flrat  drew  a  weapon  wiU  not  depriye  him  of  the  right  ^f 
self-defense.    Fussell  y.  State,  94  Qk.  78,  19  S.  E.  891. 

•20  Adams  y.  People,  47  111.  876;  Greschla  y.  People,  58  111.  295;  State 
y.  Linney,  52  Mo.  40;  Logue  y.  Com.,  38  Pa.  265,  80  Am.  Dec.  481;  Stop- 
fer Y.  State,  16  Obio  St.  47,  36  Am.  Dec.  470,  Beale's  Cas.  334.  Compare 
People  y.  Batchelder,  27  Oal.  69,  85  Am.  Dec.  231. 

If  a  person  resists  a  lawful  attempt  to  arrest  him,  and  kills  the  offi- 
cer in  the  conflict  whicAi  ensues,  be  Is  so  much  in  the  wrong  that  he 
cannot  set  up  the  plea  of  self-defense,  eyen  though  the  killing  may  haye 
been  necessary  to  saye  bis  life.  State  y.  Garrett,  1  Winst.  (N.  C.)  144, 
84  Am.  Dec.  359. 

It  has  also  been  beld  that  one  caught  in  the  act  of  adultery  with  an- 
other's wife,  and  attacked  by  the  husband,  cannot  kill  falm  in  self-de 
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tack  deprived  deceased  of  his  senses  and  reasoning  powers  to 
the  extent  that  he  did  not  comprehend  defendant's  with- 
drawal.*^^^*  But  the  exercise  of  a  legal  right  will  rarely  be  con- 
sidered a  provocation  snflScient  to  deprive  one  of  his  right 
of  self-defense,  though  he  has  reason  to  expect  a  conflict  will 
result,  and  arms  himself  accordingly.*^^®** 

• 

283.  Original  Assault  with  Malice. 

It  has  heen  held  by  some  courts  that  even  when  a  man  as- 
saults another  with  malice,  and  afterwards  kills  him,  he  may 
successfully  plead  self-defense  on  the  ground  that  the  homicide 
was  necessary  to  save  his  own  life,  if  he  repented  before  the 
killing  and  withdrew  from  the  difficulty  in  such  a  way  as  to 
clearly  show  an  abandonment  of  his  original  purpose,  and  his 
adversary,  instead  of  allowing  him  to  withdraw,  persisted  in 
following  him,  and  attempting  to  kill  him.*^^^  This  seems  to 
be  the  proper  view,  but  it  is  doubtful  whether  it  is  supported 
by  authority.*^*^ 

There  is  certainly  no  right  of  self-defense,  if  the  withdrawal 
is  not  in  good  faith,  but  in  such  a  case  the  homicide  is  murder. 
'^If  A.  hath  malice  against  B.,  and  meeteth  him  and  striketh 
him,  and  then  B.  draweth  at  A.,  and  A.  flyeth  back  until  he 
come  to  a  wall,  and  then  kills  B.,  this  is  murder,  notwithstand- 
ing his  flying  to  the  wall;  for  the  craft  of  flying  shall  not  ex- 
cuse the  malice  which  he  had,  nor  shall  any  such  device  to  ^vreak 

fense.  Drysdale  v.  State,  88  Ga.  744,  10  S.  E.  858,  20  Am.  St.  Rep.  840; 
Reid  V.  State,  11  Tex.  App.  509,  40  Am.  Rep.  795. 

Compare  Wilkerson  v.  State,  91  Ga.  729,  17  S.  E.  990;  Franklin  v. 
State,  30  Tex.  App.  628,  18  S.  W.  468;  Vamell  v.  State,  20  Tex,  App.  66. 

6ioa  People  V.  Button,  106  Cal.  628,  39  Pac.  1073,  Mlkell's  Gas.  421. 

610b  Thompson  v.  U.  S.,  155  U.  S.  271;  State  v.  Evans,  124  Mo.  397,  28 
S.  W.  8;  Smith  v.  State,  25  Fla.  617,  6  So.  482;  State  v.  Matthews,  148 
Mo.  185,  49  S.  W.  1085. 

See,  also,  Wallace  v.  U.  S.,  162  U.  S.  466. 

eiiStoffer  v.  State,  15  Ohio,  47,  86  Am.  Dec.  470,  Beale's  Gas.  834. 
And  see  1  Hale,  P.  G.  479,  480. 

S12  See  the  cases  cited  in  note  513,  infra. 
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^  malice  on  another^  and  think  to  be  excused  by  law,  avail  him 
^Xiything,  but  in  such  case  the  malice  is  enquirable,  and,  if  that 
^  found  by  the  jury,  then  his  flight  is  so  far  from  excusing  the 
^ime  that  it  aggravates  it.''*^^* 

There  is  no  right  of  self-defense  if  the  conduct  of  the  party 

^8  not  so  marked  in  the  matter  of  time,  place,  and  circumstance 

^s  to  clearly  show  his  adversary  that  his  danger  has  passed,  and 

^o  make  his  conduct  thereafter  the  pursuit  of  vengeance,  rather 

^^  defense  against  the  original  assault.*^^*     Nor  is  there  any 

^gtt  of  self-defense  if  he  does  not  withdraw,  or  offer  to  with- 

^fiw;  and  it  can  make  no  difference  that  he  cannot  withdraw 

^th  safety."*^ 

indeed,  the  weight  of  authority  is  in  favor  of  the  view  that 

^ore  is  no  right  of  self-defense  at  all  in  one  who  has  assaulted 

^^ottx^Y  with  malice.    Thus,  it  is  said  that  if  two  persons  agree 

^»      "^Sbt  a  duel,  and  one  of  them  kills  the  other,  it  is  murder, 

^  ^^^^h  the  deceased  may  have  fired  the  first  shot,  or  given  the 

^^^      blow,  and  the  accused  may  have  retreated  as  far  as  he 

before  killing  him.     It  is  murder,  says  Blackstone,  "be- 

of  the  previous  malice  and  concerted  design. "*^^* 


C3 


Actual  lUalice  at  Time  of  Killing. 

has  been  held  that  if  the  circumstances  are  such  as  to  jus- 
a  man  in  taking  the  life  of  another  to  save  his  own,  under 
rules  above  stated,  and  he  does  so,  the  fact  that  he  has  actual 
ice  against  the  other  will  not  render  him  guilty  of  a  felon- 
»  homicide.*^^'' 


^i»Anon,  J.  Kelyng,  58,  Beale's  Cas.  329.    And  see  Hawk.  P.  C.  c.  X, 
^IceU'B  Cas.  552;  1  Hale,  P.  C.  479,  480,  482;  Stoffer  v.  State,  16  Ohio 
^  47,  86  Am.  Dec.  470,  Beale's  Cas.  334;  Greschia  v.  People,  53  111.  295. 
•1*  Stoffer  V.  State,  supra. 

BIS  State  y.  Hill,  4  Dev.  ft  B.  (N.  C.)  491,  34  Am.  Dec.  396. 
Bi«4  Bl.  Comm.  185.    And  see  1  Hawk.  P.  C.  c.  11,  §  18;  Id.,  c.  13,  9 
^^;  State  v.  Hill,  4  Dev.  ft  B.  (N.  C.)  491,  34  Am.  Dec.  396;  Angell  v. 
^tate,  36  Tex.  542,  14  Am.  Rep.  380;  Clifford  v.  State,  58  Wis.  477,  17 
^.  W.  304.    And  see  Greschia  v.  People,  53  111.  295. 

BIT  State  V.  Matthews,  148  Mo.  185,  49  S.  W.  1085;  Golden  v.  State,  25 
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285.  Killing  Innocent  Person  to  Save  One's  Own  Life. 

It  has  been  said  that  if  two  persons  are  in  such  a  sitnation 
that  the  death  of  one  is  necessary  to  saye  the  other,  the  killing 
of  one  by  the  other  to  save  his  own  life  is  excusable,  though 
both  are  equally  innocent, — as  in  the  case  mentioned  by  Lord 
Bacon,  where  two  shipwrecked  men  are  on  a  plank  which  is 
not  able  to  save  them  both,  and  one  pushes  the  other  off.®** 
This,  however,  as  we  have  seen,  is  at  least  donbtfuL*** 

(4)    Defkhsb  or  PBoraneT, 

286.  In  General.— Ufa  oannot  be  taken  in  deiesme  of  <me't 
property,  real  or  personal,  nnleis  it  is  necefsary  in,  ordor  to 
prerent  a  felony  attempted  by  violence  or  inrpriae. 

As  was  shown  in  a  previous  section,  a  man  may  kill  another, 
if  necessary,  in  order  to  prevent  him  from  committing  a  felony 
by  violence  or  surprise,  as  burglary,  arson,  and  robbery.**^ 
But  in  no  other  case  is  a  homicide  in  defense  of  property  either 
justifiable  or  excusable.  We  have  seen  that  it  is  not  justifiable 
in  order  to  prevent  a  secret  felony  like  larceny. '^^^  And,  a  for- 
tiori, is  never  justifiable  or  excusable  in  order  to  prevent  a  mere 
trespass  upon  property,  real  or  personal.*^^^     A  man,  however, 

Ga.  527.  It  was  said  in  this  case:  "One  may  harbor  the  most  intense 
hatred  toward  another;  he  may  court  an  oiiportnnlty  to  take  his  life; 
may  rejoice  while  he  is  imbruing  his  hands  in  his  heart's  blood;  and 
yet,  if,  to  save  his  own  life,  the  facts  showed  that  he  was  fully  Justified 
in  slaying  his  adversary,  his  malice  shall  not  be  taken  into  account 
This  principle  is  too  plain  to  need  amplification." 

fii8  4  Bl.  Comm.  186;  ante,  §  82. 

519  Reg.  V.  Dudley,  15  Cox,  C.  C.  624,  14  Q.  B.  Div.  273,  Beale's  Cas. 
S57,  Mikeirs  Cas.  131,  n.;  ante,  S  82. 

630  Ante,  §  2G8a. 

821  Ante,  S  268d. 

522  Reg.  V.  Murphy,  1  Craw,  ft  D.  20,  Beale's  Cas.  818;  Reg.  v.  Archer, 
1  Fost  ft  F.  351;  Storey  v.  State,  71  Ala.  330,  Mikell's  Cas.  406;  State 
V.  Morgan,  3  Ired.  25  (N.  C.)  186.  Mikell's  Cas.  447;  Wallace  v.  U.  S., 
162  U.  S.  466;  Davison  v.  People,  90  111.  221;  State  v.  Donyes,  14  Mont. 
70,  35  Pac.  455;  Utterback  v.  Com.,  105  Ky.  723.  49  S.  W.  479.  88  Am.  St 
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in  defense  of  Hs  property,  may  use  all  necessary  force  sliort 
of  taking  life  ot  inflicting  great  bodily  harm,*^^  and,  if  he  un- 
intentionally causes  death,  the  homicide  may  be  excusable  as 
an  accident,  instead  of  amounting  to  manslaughter.*^^*  Or  if  it 
beeomes  necessary  for  him  to  kill  hiis  adversary  in  order  to  save 
himself  from  death  or  great  bodily  harm,  the  homicide  will  be 
excusable,  if  not  justifiable.*** 

287.  Defense  of  HabitatioiL 

It  has  become  a  maxim  of  the  common  law  that  a  man's  house 
is  his  castle,  but  this  expression  is  not  to  be  taken  as  meaning 
that  a  man  may  under  any  and  all  circumstances  kill  in  de- 
fense of  his  dwelling  house.  A  man  is  not  bound  to  retreat 
from  his  house.  He  may  stand  his  ground  there,  and  kill  any 
person  who  attempts  to  commit  a  felony  therein,  or  who  atr 
tempts  to  enter  by  force  for  the  purpose  of  committing  a  felony, 
or  of  inflicting  great  bodily  harm  upon  an  inmate.  In  such  a 
case  the  owner  or  any  member  of  the  family,  or  even  a  lodger 
ia  the  house^  may  meet  the  intruder  at  the  threshold,  and  pre- 

Rep.  328;  State  v.  Moore,  81  Conn.  479;  Harrison  v.  State,  24  Ala.  87, 
80  Am.  Dec.  450;  McDaniel  v.  State,  8  Smedes  ft  M.  (Miss.)  401.  47  Am. 
Dec.  98. 

This  principle  is  illnstrated  fn  cases  where  a  man  sets  a  spring  gun 
in  his  house  or  on  his  land.  He  may  do  so  In  hie  dwelling  house,  so 
that  It  will  be  discharged,  and  kill  one  who  attempts  to  break  and  enter 
in  the  night  for  the  purpose  of  committing  a  felony,  as  this  is  to  pre- 
vent burglary, — a  forcible  felony.  But  a  man  cannot  set  a  spring  gun 
on  his  land  so  that  it  will  kill  mere  trespassers.  Nor  can  he,  at  com- 
mon law,  set  a  spring  gun  in  his  shop  or  warehouse,  so  as  to  kill  one 
whot  attempts  to  break  and  enter,  for  this  is  not  burglary  at  common 
law,  but  a  mere  trespass.  State  v.  Moore,  31  Conn.  479,  83  Am.  Dec. 
159;  Simpson  v.  State,  59  Ala.  1,  31  Am.  Rep.  1.  Compare  Gray  v. 
Com  08,  7  J.  J.  Marsh.  (Ky.)  478. 

M»  Ante,  S  214. 

S24  Hinchcliffe's  Case,  1  Lewin,  C.  C.  161,  Mikell's  Cas.  446.  Ante,  9 
274. 

«»  People  V.  Payne,  8  Cal.  341;  State  v.  Matthews,  148  Mo.  185,  49 
S.  W.  1085;  ante,  §  276  et  seq.  See  White  v.  Territory,  3  Wash.  T.  397, 
19  Pac.  37. 
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vent  him  from  entering  by  any  means  rendered  necessary  by 
the  exigency,  even  to  the  taking  of  his  life,  and  the  homicide 
wiU  be  justifiable.*^**  The  doctrine,  however,  does  not  justify 
a  homicide  merely  to  prevent  a  trespass  upon  the  habitation, 
when  it  is  evident  that  there  is  no  intention  to  commit  a  felony, 
or  to  inflict  great  bodily  harm  upon  an  inmate.**^  Of  course, 
in  defending  his  habitation,  a  man  must  act  upon  appearances, 
and  if  he  acts  in  the  bona  fide  and  reasonable  belief  that  the  as* 
sailant  intends  a  felony  or  great  bodily  harm  to  an  inmate,  and 
kills  him  to  prevent  his  entry,  the  homicide  is  not  criminal 
though   he  was  mistaken   as  to  the   assailant's   intention.'** 

626  Bract  f.  144b,  Mikell's  Cas.  460;  Ford's  Case,  J.  Kelyng,  51,  Mik- 
eirs  Cas.  450;  Cooper's  Case,  Cro.  Car.  544,  Beale's  Cas.  347;  State  y. 
Patterson,  45  Vt  308,  12  Am.  Rep.  200,  Beale's  Cas.  348;  State  y.  Mid- 
dlebam,  62  Iowa,  150, 17  N.  W.  446;  Saylor  v.  Com.,  97  Ky.  184,  30  S.  W. 
390;  Thompson'  v.  State,  61  Neb.  210,  85  N.  ViT.  62,  87  Am.  St.  Rep.  453. 

The  right  of  defending  the  habitation  extends  as  well  to  a  guest  as  to 
the  owner.    Crawford  y.  State,  112  Ala.  1,  21  So.  214. 

0»  Cook's  Case,  Cro.  Car.  537;  Meade's  Case,  1  Lewln,  C.  C.  184; 
Wild's  Case,  2  Lewln,  C.  C.  214,  Beale's  Cas.  347;  State  y.  Patterson,  45 
Vt.  308,  12  Am.  Rep.  200,  Beale's  Cas.  348;  Carroll  y.  State,  23  Ala.  28, 
36, '58  Am.  Dec.  282,  Mikell's  Gas.  451.  See,  also.  Patten  v.  People,  18 
Mich.  314,  100  Am.  Dec.  173,  Mikell's  Cas.  433;  Greschia  v.  People,  53 
111.  295;  State  y.  Countryman,  57  Kan.  815,  48  Pac.  137. 

"The  idea  embraced  in  the  expression  that  a  man's  house  is  his  cas- 
tle is  not  that  it  is  his  property,  and  that,  as  such,  he  has  the  right  to 
defend  and  protect  it  by  other  and  more  extreme  means  than  he  might 
lawfully  use  to  protect  his  shop,  but  the  sense  in  which  the  house  has  a 
peculiar  immunity  is  that  it  is  sacred  for  the  protection  of  his  person 
and  of  his  family."  Per  Barrett,  J.,  in  State  y.  Patterson,  supra.  A 
room  used  as  a  store  in  which  the  proprietor  sleeps  is  not  a  dwelling. 
State  y.  Smith,  100  Iowa,  1,  69  N.  W.  269. 

In  a  Michigan  case,  while  it  was  held  that  a  homicide  committed  by 
a  man  in  attempting  to  compel  a  riotous  assemblage  about  his  dwelling 
house  in  the  nighttime  to  leaye  is  not  justifiable  or  excusable,  where  no 
yiolence  has  been  done  or  attempted  by  them,  either  against  the  house 
or  the  inmates,  it  was  held  that,  if  an  inmate  is  ill,  and  in  such  a  con- 
dition that  the  noise  that  is  being  made  by  the  rioters  may  cause  his 
death,  and  the  rioters  are  informed  or  know  of  this  circumstance,  or  if 
the  noise  renders  it  impossible  to  inform  them,  a  homicide  is  justifiable, 
if  necessary  to  compel  them  to  leaye  or  desist.  Patten  y.  People,  18 
Mich.  314,'  100  Am.  Dec.  173,  Mikell's  Cas..  433. 

»w  State  y.  Patterson,  supra;  Smith  y.  State,  106  Ga.  673,  32  S.  E.  851. 
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Strictly  speaking,  however,  it  is  not  justifiable  in  such  a  case, 
but  is  merely  excusable  because  of  the  mistake  of  fact. 

A  man  may  eject  a  trespasser  from  his  house,  but  in  doing 
so  he  is  not  justified  in  using  any  more  force  than  is  necessary. 
If  he  unnecessarily  kicks  a  trespasser  in  turning  him  out,  his 
act  is  unlawful,  and,  if  death  results,  he  is  guilty  of  man- 
slaughter.*^ And  where  defendant  slays  deceased  while  an  in- 
vited guest  in  his  own  house  without  any  notice  to  leave,  ho 
cannot  claim  the  position  of  one  who  slays  to  protect  his  caa- 

(6)     Defense  of  Others. 

288.  In  Gteneral. — ^A  person  has  the  same  right,  bat  only 
the  same  right,  to  defend  one  towards  whom  he  occupies  a 
family  relation,  as  he  would  have  to  defend  himself  under  the 
same  circumstances.  Even,  a  stranger  may  take  life,  if  neces- 
sary, in  order  to  prevent  the  commission  of  a  felony  by  vio- 
lence or  surprise. 

It  has  been  shown  in  a  previous  chapter  that  a  person  may 
be  justified  in  interfering  in  defense  of  others  than  himself. *^^ 
This  is  true  in  cases  of  homicide.  A  master  may  kill  in  de- 
fense of  his  servant  to  the  same  extent  as  he  may  kill  in  his 
own  defense,  and  vice  versa,^^^  The  same  is  true  of  husband 
and  wife,  and  parent  and  child,  and  of  other  persons  occupying 
a  family  relation  towards  each  other.*^*     The  ri^ht  of  a  person 

And  see  Grescbia  v.  People,  53  III.  295;  Patten  v.  People,  18  Mich.  314, 
100  Am.  Dec.  173,  Mlkell's  Gas.  433. 

B2»  Wlld'8  Case,  2  Lewin,  C.  C.  214,  Beale's  Gas.  347. 

62oa  state  y.  Mcintosh',  40  S.  G.  349,  18  S.  E.  1033;  Eversole  v.  Com., 
17  Ky.  L.  R.  1259,  34  S.  W.  231. 

MO  Ante,  §  81. 

Ml  1  East,  P.  C.  289,  290,  Beale's  Gas.  343;  Anon.,  Year  Book  21  Hen. 
VIII,  39,  pi.  50;  Pond  v.  People,  8  Mich.  150;  Hathaway  v.  State,  32  Fla. 
56,  13  So.  592. 

MS  Reg.  V.  Rose,  15  Cox,  C.  C.  540,  Beale's  Gas.  343.  See,  also,  1  Hale, 
P.  C.  448;  4  Bl.  Comm.  186;  Campbell  v.  Com.,  88  Ky.  402,  11  S.  W.  290, 
21  Am.  St.  Rep.  348;  Patten  v.  People,  18  Mich.  314,  100  Am.  Dec.  173. 
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to  kill  in  defense  of  another,  however,  is  subject  to  the  same 
limitations  as  the  right  to  kill  in  self-defense.  A  man  cannot 
kill  another  in  defense  of  his  parent,  child,  brother,  or  servant, 
etc.,  unless  there  is  a  reasonably  apparent  necessity  for  the 
homicide  in  order  to  prevent  death  or  great  bodily  harm,  or  in 
order  to  prevent  some  felony,  like  rape  or  robbery,  attempted 
by  violence  or  surprise.***'  A  husband,  father,  or  brother  is 
not  justified  in  killing  another  to  prevent  the  seduction  or  de- 
bauching of  his  wife,  daughter,  or  sister  by  artifioe  or  fraud, 
for  this  may  be  prevented  by  other  means.*^**  It  is  certain  that 
one  may  do,  in  defense  of  a  brother  or  other  member  of  his 
family,  all  that  member  might  do  for  himself,'***  and  there 
are  cases  which  go  farther  and  hold  that  one  may  protect  his 
brother  or  other  relative  from  imminent  danger,  though  the 
protected  one  is  not  in  a  position  to  urge  self-defense.*'*^  The 
weight  of  authority,  however,  favors  the  view  that  the  killing  of 
another's  antagonist  is  not  justifiable  unless  that  other  oould 
have  successfully  urged  self  defense,  had  he  done  the  killing.*'*^ 
Certainly,  if  the  brothers  were  both  at  fault,  or  if  the  slayer 
was  fully  informed  of  his  brother's  fault,  the  killing  is  neither 
justifiable  nor  excusable;''*^  nor,  on  principle,  could  a  killing 

MikeU's  Gas.  433;  Bedford  ^  State,  36  Tex.  Cr.  K.  477,  88  S.  W.  210; 
Saylor  v.  Com.,  97  Ky.  184,  30  S.  W.  390. 

•»»  People  ▼.  Cook,  80  Mich.  286«  88  Am.  Rep.  880,  Beale's  Cas.  845; 
Hathaway  y.  State,  82  Fla.  56,  13  So.  592;  Guffee  v.  State,  8  Tez.  App. 
187,  Mikeirs  Cas.  437;  Talbert  v.  State,  8  Tex.  App.  316;  State  v.  Wil- 
son, 10  Wash.  402,  39  Pac.  106. 

fiS4  People  V.  Cook,  supra;  Futch  v.  State,  90  Ga.  472,  16  S.  B.  102. 

6S4a  Bishop,  New  Cr.  Law,  §  877;  Bush  v.  People,  10  Colo.  566, 16  Pac. 
290;  Stanley  v.  Com.,  86  Ky.  440,  6  S.  W.  155,  9  Am.  St.  Rep.  305. 

684b  Guffee  V.  State,  8  Tez.  App.  187,  Mikell's  Cas.  437;  People  v. 
Curtis,  52  Mich.  616,  18  N.  W.  385. 

684C  Wood  V.  State,  128  Ala.  27,  29  So.  557,  86  Am.  St.  Rep.  71;  Utter- 
back  V.  Com.,  105  Ky.  723,  49  S.  W.  479,  88  Am.  St.  Rep.  328;  SherrUl  v. 
State,  138  Ala.  8,  35  So.  129;  State  v.  Brittain,  89  N.  C.  481. 

If  the  one  defended  brought  on  the  difficulty  he  must  have  in  good 
faith  declined  further  conflict  and  retreated  to  the  wall.  State  v.  Greer, 
22  W.  Va.  800;  Smurr  v.  State,  105  Ind.  125,  4  N.  E.  445. 

B84d  Smurr  v.  State,  105  Ind.  125,  4  N.  B.  445;  Karr  v.  State,  106  Ala.  1, 
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by  a  third  person  be  exexxsed  if  tlie-  person  killed  were  tfcting 
strictly  in  self-defense,  as  this  would  be  sacrificing?  the  inno- 
cent to  protect  the  guilty.*^* 

As  we  have  seen,  any  one,  even  a  stranger,  may  interfere  and 
kill  another  to  prevent  the  commission  of  a  felony  by  violence 
or  surprise,  as  murder,  rape,  robbery,  etc***  A  lodger  in  a 
house  may  kill  another,  if  necessary,  in  order  to  prevent  him 
from  committinfc  burglary  or  arson.^'^ 

VII.  Abobtioit. 

289.  Definition.— It  is  a  misdemeanor  at  oommon  law  to  pro- 
cure the  miaeaxriage  of  a  woman  after  she  is  quick  with  child, 
with  or  without  her  consent,  unless  it  is  necessary,  or  reason- 
ably believed  to  be  necessary,  to  sa^e  her  life.  By  the  weight 
of  authority  it  is  not  an  offense  at  all  to  cause  a  miscarriage 
before  the  diild  has  quickened,  but  this  has  very  generally 
been  remedied  by  statute. 

290.  At  Common  Law. 

For  the  purposes  of  inheritance,  an  infant  in  its  mother's 
womb  is  regarded  as  a  person  in  being  before  it  has  quickened ; 
but  in  the  criminal  law  it  is  not  recognized,  unless  by  statute, 
until  it  has  quickened.  At  common  law,  therefore,  a  woman 
who  takes  drugs  or  uses  an  instrument  upon  herself,  and  so 
causes  a  miscarriage,  before  she  is  quick  with  child,  is  not 
guilty  of  any  crime  for  which  she  can  be  punished.  And  the 
rule  is  the  same  where  a  physician  or  other  person  procures  a 
miscarriage  with  the  woman's  consent  If  a  woman  is  not 
quick  with  child,  one  who  uses  an  instrument  or  administers 
a  drug,  without  her  consent,  for  the  purpose  of  procuring  a 

17  So.  328;  MitcheU  v.  State,  22  Ga.  213,  68  Am.  Dec  498;  State  t.  Mel- 
ton, 102  Mo.  683, 15  S.  W.  139;  Foster  r.  State,  8  Tex.  App.  248;  People 
T.  Trayis,  56  Cal.  251. 

MB  Stanley  r.  Com.,  86  Ky.  440,  6  S.  W.  155,  9  Am.  St  Rep.  805. 

686  Ante,  9  268. 

•IT  Cooper's  Case,  Cro.  Car.  544,  Beale's  Cas.  347. 
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miscarriage,  is  guilty  of  an  assault  and  battery.  And  if  she 
dies  in  consequence,  he  is  guilty  either  of  murder  or  manslaugh- 
ter, whether  she  consented  or  not,  on  the  ground  that  he  has 
done  an  act,  without  lawful  purpose,  dangerous  to  life,  or  at 
least  an  unlawful  act  But  if  the  woman  consents,  and  does 
not  die,  he  is  guilty  of  no  crime  at  alL  This  principle  is  well 
settled  at  common  law.'^®  And  since  procuring  a  miscarriage, 
with  the  woman's  consent,  before  the  child  has  quickened,  is  no 
ofiFense,  it  follows  that  an  attempt  under  such  circumstances  is 
not  indictable. ^^* 

After  a  child  has  quickened  in  the  womb,  it  is  within  the 
protection  of  the  criminal  law,  and  it  is  a  high  misdemeanor 
for  the  motlier  to  destroy  it  by  the  use  of  drugs  or  instruments, 
so  that  it  is  born  dead,  or  for  a  third  person  to  destroy  it,  either 
with  or  without  her  consent.^*^  If  the  child  dies  in  the  proc- 
ess of  delivery,  or  after  delivery,  but  before  an  independent 
circulation  has  been  established,  the  offense  is  merely  a  misde- 
meanor. If  it  does  not  die  until  after  an  independent  circu- 
lation has  been  established,  the  offense  is  murder.**^ 

291.  Statutory  Changes. 

Procuring  a  miscarriage  before  the  child  has  quickened  has 
very  generally  been  made  a  crime  by  statute.     It  was  made  a 

038  Com.  y.  Parker,  9  Mete.  (Mass.)  263,  48  Am.  Dec.  396;  Com.  y. 
Bangs,  9  Mass.  387;  State  y.  Cooper,  22  N.  J.  Law,  52,  51  Am.  Dec.  248; 
Abrams  y.  Foehee,  3  Iowa,  274,  66  Am.  Dec.  77;  MltcheU  y.  Com.,  78 
Ky.  204,  39  Am.  Rep.  227. 

There  are  seyeral  decisions  holding  that  it  is  an  offense  at  common 
law  to  procure  an  abortion  before  the  child  has  quickened.  They  are 
not  based,  howeyer,  upon  any  authority  at  common  law,  but  proceed 
upon  a  consideration  of  what  the  law  ought  to  be,  which  Is  a  question 
for  the  legislature,  and  not  for  the  courts.  See  Mills  y.  Com.,  13  Pa. 
633,  Mikeirs  Cas.  536,  followed  in  State  y.  Slagle,  83  N.  G.  630. 

MO  Ante,  §  129;    State  y.  Cooper,  22  N.  J.  Law,  52,  51  Am.  Dec.  248. 

B40  See  the  cases  aboye  cited.  And  see  3  Inst.  60;  1  Hale,  P.  C.  433; 
1  Hawk.  P.  C.  c.  31,  §16;  HolUday  y.  People,  9  111.  Ill;  Smith  y.  SUte, 
33  Me.  48,  54  Am.  Dec.  607;  Eyans  y.  People,  49  N.  T.  86. 

641  Ante,  §  234b. 
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felony  in  the  reign  of  George  111.  This  statute  recognized 
the  common-law  distinction.  It  made  procuring  an  abortion 
after  quickening  of  the  child  a  capital  felony,  whereas  at  com- 
mon law  it  was  a  misdemeanor  only,  and  procuring  a  miscar- 
riage before  quickening  of  the  child  a  felony  of  a  mitigated 
character.  The  distinction  has  also  been  recognized  by  some  of 
the  statutes  in  this  country  in  making  it  a  crime  to  procure 
an  abortion  before  the  child  has  quickened.  Most  statutes, 
however,  make  no  distinction  at  all.***  Und^r  a  statute  making 
it  an  offense  to  administer  a  drug  or  use  an  instrument  ^^with 
intent  to  produce  a  miscarriage  of  any  pregnant  woman,''  it  is 
not  necessary  that  the  woman  shall  be  quick  with  child.**'  And 
where  the  statute  denounces  acts  done  ^^with  intent  to  procure 
the  miscarriage  of  any  woman/'  it  is  inmiaterial  whether  she  is 
enciente.^^^^ 

Under  a  statute  punishing  any  one  who' shall  use  an  instru- 
ment  ^^with  intent  to  destroy  the  child  of  which  a  woman  may 
be  pregnant,  and  shall  thereby  destroy  such  child  before  its 
birth,"  the  intent  to  destroy  the  child  is  an  essential  element  of 
the  offense,  and  an  indictment  under  the  statute  is  fatally  de- 
fective if  it  fails  to  allege  such  intent.***  It  has  been  held  that 
such  a  statute  does  not  include  a  woman  who  procures  a  mis- 
carriage on  herself.**** 

*«*See  State  v.  Fitzgerald,  49  Iowa,  260,  81  Am.  Kep.  148;  Bckh&rdt 
T.  People,  88  N.  Y.  462,  38  Am.  Rep.  462;  Com.  v.  Tibbetts,  167  Mass. 
519,  32  N.  E.  910;  State  v.  Howard,  82  Vt  380;  State  V.  Alcorn,  7  Idaho, 
699,  64  Pac.  1014,  97  Am.  St  Rep.  252.  Under  the  Michigan  statute,  the 
child  must  have  quickened.  People  r.  McDowell,  68  Mich.  229,  30  N. 
W.  68. 

See,  generally,  aa  to  the  statutory  offense  in  the  various  states,  1  Anf. 
ft  Bng.  Enc.  Law  (2d  Ed.)  188  et  seq. 

•«8  State  ▼.  Fitzgerald,  49  Iowa,  260,  31  Am.  Rep.  148. 

But  a  statute  defining  such  an  act  as  felonious  homicide  Is  a  nullity, 
since  there  can  be  no  homicide  without  loss  of  life.  State  r.  Young,  66 
Kan.  349,  40  Pac.  659. 

B«saEggart  T.  State,  40  Fla.  527,  26  So.  144. 

«««  Smith  y.  State,  33  Me.  48,  64  Am.  Dec.  607;  Lehman  y.  People,  1 
N.  Y.  379,  49  Am.  Dec.  340. 

B«^  State  y.  Prude,  76  Miss.  543,  24  So.  87L 
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292.  Justification  and  Excuse. 

It  is  no  offense  at  common  law  to  procure  an  abortion,  if  it 
is  done  in  order  to  save  the  life  of  the  woman,  and  is  neces- 
sary, or  reasonably  believed  to  be  necessary,  in  order  to  save 
her  life.  .  It  is  generally  expressly  so  provided  in  the  statutes 
punishing  abortion.  If  the  exception  is  not  expressly  stated, 
it  must  be  implied,  for  the  statute  must  be- read  in  the  light  of 
the  common  law.*^^  Generally  speaking,  there  must  be  a  crim- 
inal intent.'**^*  To  cause  a  miscarriage  by  accident  is  no 
offense.*** 

vin.  rapi. 

293.  Definition. — ^Bape  is  a  felony  at  common  law.  It  con- 
sists in  having  unlawful  carnal  knowledge  of  a  woman  by 
fbrce  and  without  her  consent.*^^*^ 

294.  Force  and  Want  of  Consent. 

Bape  is  defined  by  East  as  "the  unlawful  carnal  knowledge, 
by  a  man,  of  a  woman,  forcibly  and  against  her  will,''***'^  and 
by  Hawkins  as  "unlawful  and  carnal  knowledge  of  a  woman  by 
force  and  against  her  wilL"*^®  The  expression  "against  her 
will,"  however,  in  these  and  other  definitions,  means  simply 

845  See  State  v.  Fltzporter,  9S  Mo.  390,  6  S.  W.  223;  Bassett  v.  State, 
41  Ind.  303;  State  v.  Stokes,  54  Vt  179;  Hatchard  v.  Stats,  79  Wis.  357, 
48  N.  W.  380. 

Advice  of  a  physician,  if  acted  upon  in  good  faitb,  is  generally  a  de- 
fense. State  V.  Meek,  70  Mo.  855,  35  Am.  Rep.  427.  In  Wisconsin,  how- 
eTer,  the  advice  of  two  phyeidans  is  required  by  the  statute.  See 
Hatchard  v.  SUte,  79  Wis.  357,  48  N.  W.  380. 

M6a state  V.  Jones,  4  Pen.  (Del.)  109.  53  Atl.  858. 

B4«Slattery  v.  People,  76  111.  217. 

646a  It  was  anciently  punished  by  loss  of  life  or  members;  viz. — eyes 
and  testicles.  Bract,  f.  147,  Mikell's  Cas.  536;  2  Pol.  &  M.  Hist.  Eng. 
Law,  490. 

647  1  East,  P.  C.  434. 

MB  1  Hawk.  P.  G.  c.  16,  §  2,  Beale's  Cas.  419.  See,  also,  2  Inst.  180; 
Co.  Litt  123b. 
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''without  lier  consent,"  and  the  latter  expression  has  been  sub- 
stituted in  modem  statutes.^**  Any  man  who  has  unlawful 
carnal  knowledge  of  a  woman  by  force,  and  without  her  con- 
scious consent  or  permission,  is  guilty  of  rape,  both  at  common 
law  and  under  the  statutes.***®  All  the  authorities  agree  that 
this  offense  involves  want  of  consent  on  the  part  of  the  woman. 
If  she  consciously  consents  to  the  act  of  intercourse,  however 
tardily  or  reluctantly,  and  however  persistently  she  may  resist 
for  a  time,  the  act  is  not  rape,**^^  provided  she  is  of  such  an 
age  and  condition  as  to  be  capable  of  giving  a  valid  consent.****^ 

B40  In  a  Massachusetts  case  It  was  said:  "All  the  statutes  of  England 
and  of  Massachusetts,  and  all  the  text-hooks  of  authority  which  have 
undertaken  to  define  the  crime  of  rape,  have  defined  it  as  the  having 
carnal  knowledge  of  a  woman  by  force  and  against  her  will.  The 
crime  consists  in  the  enforcement  of  a  woman  without  her  consent. 
The  simple  question,  expressed  in  the  briefest  form,  is,  Was  the  woman 
willing  or  unwilling?  The  earlier  more  weighty  authorities  show  that 
the  words  gainst  her  will,'  in  the  standard  definitions,  mean  exactly 
the  same  thing  as  "without  her  consent,'  and  that  the  distinction  be- 
tween these  phrases,  as  applied  to  this  crime,  which  has  been  sug- 
gested in  some  modem  books,  is  unfounded."  Per  Gray,  J.,  in  Com.  v. 
Burke,  105  Mass.  376,  7  Am.  Rep.  531,  Beale's  Cas.  457. 

See,  also,  Oore  v.  State,  119  €^  418,  46  S.  B.  671, 100  Am.  St.  Rep.  182. 

660  In  addition  to  the  authorities  above  cited,  see  Steph.  Dig.  Crim. 
Law,  art  264;  Reg.  v.  Oamplin,  1  Den.  C.  C.  89;  State  v.  Pickett,  11  Nev. 
255,  21  Am.  Rep.  754;  Grogfaan  v.  State,  22  Wis.  445;  Don  Moran  v. 
People,  25  Mich.  356,  12  Am.  Rep.  288,  Mikell's  Cas.  539. 

B»i  Reg.  V.  Barrow,  L.  R.  1  C.  C.  156,  Beale's  Cas.  455;  Reg.  v.  Hallett, 
9  Car.  &  P.  748;  People  v.  Dohring,  59  N.  Y.  374,  17  Am.  Rep.  349;  Com. 
V.  Burke,  105  Mass.  876,  7  Am.  Rep.  531,  Beale's  Cas.  457;  V^ittaker 
V.  State,  50  V^is.  518,  7  N.  W.  431,  86  Am.  Rep.  856;  State  v.  Murphy,  6 
Ala.  765,  41  Am.  Dec.  79;  State  v.  Shields,  45  Conn.  263;  Mathews  v. 
State,  101  Ga.  547,  29  S.  E.  424;  People  v.  Cross  well,  13  Mich.  427,  87 
Am.  Dec.  774;  Charles  v.  State,  11  Ark.  389;  Pleasant  v.  State,  13  Ark. 
360;  Brown  v.  Com.,  82  Va.  653;  Bean  v.  People,  124  111.  576,  16  N.  E. 
656;  Strang  v.  People,  24  Mich.  1;  Woodln  v.  People,  1  Park.  Cr.  R.  (N. 
Y.)  464;  Mathews  v.  State,  19  Neb.  330,  27  N.  W.  234. 

The  act,  however,  may  be  performed  in  so  brutal  a  manner  as  to 
amount  to  an  assault  and  battery,  which  her  consent  to  the  intercourse 
will  not  purge.    Richie  y.  State,  58  Ind.  355. 

862  Post,  §§  295,  298. 

C.  &  M.  Crimes— 27. 
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In  many  of  the  cases  it  has  been  said  that,  to  make  the  act  rape, 
the  woman  must  have  resisted  "to  the  uttermost"*"  In  a  New 
York  case  it  was  said  that  "resistance  must  be  up  to  the  point 
of  being  overpowered  by  actual  force,  or  of  inability,  from  loss 
of  strength,  longer  to  resist,  or,  from  the  number  of  persons 
attacking,  resistance  must  be  dangerous  or  absolutely  useless, 
or  there  must  be 'duress  or  fear  of  death."****  Some  of  the  , 
cases,  however,  decline  to  recognize  the  rule  requiring  the  ut- 
most reluctance  and  resistance.**** 

296.  Women  Non  Oompos  Mentis,  Xnaensible,  or  Asleep. 

There  is  an  apparent  exception  to  the  rule  that  force  and  want 
of  consent  are  essential  to  rape  in  the  case  of  intercourse  with 
women  who  are  insane,  idiotic,  insensible,  or  asleep  at  the  time 
of  the  act ;  but  the  exception  is  only  apparent,  for  in  such  cases 
there  can  be  no  consent,  and  there  is  sufficient  force  in  accom- 
plishing the  act.***^  If  a  woman  is  asleep,  or  is  so  insane  or 
imbecile  that  she  does  not  know  the  nature  of  the  act,  inter- 
course with  her  is  rape,  though  she  does  not  resist.***  For  the 
same  reason,  unlawful  intercourse  with  a  woman  who  is  re- 
duced toi  a  state  of  insensibility  by  intoxicating  liquors  or  drugs 

5B«  People  V.  Abbot,  19  Wend.  (N.  Y.)  192;  People  v.  Dohrlng,  69  N. 
T.  374,  17  Am.  Rep.  349;  People  y.  Crosswell,  13  Mich.  427,  87  Am.  Dec. 
774;  O'Boyle  v.  State,  100  Wis.  296,  75  N.  W.  989. 

»M  People  y.  Dohring,  59  N.  Y.  374,  17  Am.  Rep.  349. 

654a  state  v.  Sudduth,  52  S.  C.  488,  30  S.  B.  408;  State  y.  Shields,  45 
Conn.  256,  Mlkell's  Gas.  547;  Com.  y.  McDonald,  110  Mass.  405. 

564b  Gore  y.  State,  119  Ga.  418,  46  S.  E.  671, 100  Am.  St  Rep.  182. 

556  Reg.  V.  Fletcher,  Bell,  C.  C.  63,  8  Cox,  C.  C.  131;  Reg.  y.  Barratt, 
L.  R.  2  C.  C.  81;  Reg.  v.  Mayers,  12  Cox,  C.  C,  311;  Haryey  y.  State,  58 
Ark.  425,  14  S.  W.  645;  State  y.  Atherton,  50  Iowa,  189,  32  Am.  Rep. 
134;  Gore  y.  State,  119  Ga.  418,  46  S.  E.  671,  100  Am.  St  Rep.  182. 

The  -woman  must  be  so  Insane  or  imbecile  as  not  to  know  the  nature 
of  the  act.  See  Reg.  y.  Fletcher,  L.  R.  1  C.  C.  39,  85  Law  J.  M.  Cas.  172; 
People  y.  Crosswell,  13  Mich.  427,  87  Am.  Dec.  774;  Bloodworth  y.  State» 
6  Baxt  (Tenn.)  614,  32  Am.  Rep.  546. 
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is  rape,  if  the  liquors  or  drugs  were  administered  by  the  ac- 
cused, or  by  another  with  his  cognizance.^*** 

296.  Consent  Induced  by  Intimidation. 

Another  apparent  exception  to  the  rule  requiring  force  and 
want  of  consent  in  rape  is  in  cases  where  the  woman's  consent 
is  induced,  or  resistance  prevented,  by  fear  o£  personal  violence 
threatened  by  the  man.  All  of  the  authorities  agree  that  a  man 
is  guilty  of  rape  if  he  so  overpowers  a  woman  by  threats  and 
an  array  of  force  that  she  does  not  dare  to  resist,  and  has  in- 
tercourse with  her  under  such  circumstances,  for  there  is  no 
real  consent  in  such  a  case.***^ 

297.  Consent  Induced  by  Fraud. 

Some  of  the  courts  have  recognized  a  further  exception  to 
the  rule  requiring  force  and  want  of  consent  in- cases  in  which 
the  woman's  consent  is  obtained  by  fraud.  On  this  question, 
however,  there  is  a  conflict  in  the  decisions.  It  has  been  held 
that  if  a  woman  is  fraudulently  induced  to  submit  to  sexual 
intercourse,  when  she  does  not  understand  the  nature  of  the  act, 
as  where  a  physician  fraudulently  induces  a  girl  to  submit  to 
intercourse  with  him  by  pretending  that  it  is  necessary  and 
proper  surgical  treatment,  the  act  is  rape.**'*  But  by  the  weight 
of  authority,  if  a  woman  consents  to  sexual  intercourse  with  a 

uo  Reg.  v.  CampUn,  1  Den.  C.  C.  89,  1  Cox,  C.  C.  220,  1  Car.  &  K.  746; 
Com.  y.  Burke,  105  Mass.  376,  7  Am.  Rep.  631,  Beale's  Cas.  457.  See,  also, 
Reg.  y.  Ryan,  2  Cox,  C.  C.  116;  Anon.,  8  Cox,  C.  C.  134;  Reg.  v.  Fletcher, 
L.  R.  1  C.  C.  39,  10  Cox,  C.  C.  248. 

537  Doyle  v.  State,  39  Fla.  155,  22  So.  272,  63  Am.  St.  Rep.  169;  Rice 
T.  State,  35  Fla.  236,  17  So.  286,  48  Am.  St.  Rep.  246;  State  y.  Shields, 
45  Conn.  268;  Felton  y.  State,  139  Ind.  531,  39  N.  B.  228;  Reg.  y.  Hallett, 
9  Car.  ft  P.  748;  Reg.  y.  Woodhurst,  12  Cox,  C.  C.  443.  Compare  Whitp 
taker  y.  State,  50  Wis.  618,  7  N.  W.  431,  36  Am.  Rep.  856. 

ftssReg.  y.  Flattery,  13  Cox,  C.  C.  388,  46  L.  J.  M.  C.  130,  Mlkell's  Cas. 
646;  Reg.  y.  Stanton,  1  Car.  it  K.  415;  Reg.  y.  Camplln,  1  Den.  C.  C. 
89.  See,  also,  Pomeroy  y.  State,  94  Ind.  96,  48  Am.  Rep.  146;  Eberhart 
y.  State,  134  Ind.  651,  34  N.  E.  637. 
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man,  imSerstanding  the  nature  of  the  act,  the  man  is  not  guilty 
of  rape,  though  her  consent  may  have  been  obtained  by  false 
and  fraudulent  pretenses.^^*  According  to  this  view,  most  of 
the  courts  in  which  the  question  has  arisen  have  held  that  a 
man  is  not  guilty  of  rape  in  having  carnal  knowledge  of  a  wo- 
man by  falsely  personating  her  husband.*^'®  For  the  same  rea- 
son, if  a  woman  consents  to  intercourse  in  the  belief  that  an 
illegal  marriage  with  the  man  is  legal,  upon  his  fraudulent  rep- 
resentation to  that  effect,  he  is  not  guilty  of  rape,^** 

298.  Carnal  Knowledge  of  Children. 

It  seems  that  under  the  old  common  law  it  was  not  regarded 
as  rape  to  have  carnal  knowledge  of  a  child,  however  young,  if 
she  consented.*'*  By  an  early  English  statute,  however,  it 
was  made  a  felony  to  have  carnal  knowledge  of  a  child  under 
the  age  of  ten  years,  whether  with  or  without  her  consent'** 

M»  Reg.  V.  Barrow,  L.  R.  1  C.  C.  166,  11  Cox,  C.  C.  191,  Beale's  Gas. 
456;  Reg.  v.  Fletcher,  L.  R.  1  C.  C.  39,  10  Cox,  C.  C.  248;  Don  Moran 
T.  People,  26  Mich.  856,  12  Am.  Rep.  283,  MlkeU's  Cas.  639{  Wyatt  v. 
State,  2  Swan  (Tenn.)  894;  State  v.  Murphy,  6  Ala.  765,  41  Am.  Dee. 
79;  Com.  v.  Ftelds,  4  Leigh  (Va.)  648;  Bloodworth  v.  State,  6  Baxt 
(Tenn.)  614,  32  Am.  Rep.  546. 

•w  Reg.  V.  Barrow,  L.  R.  1  C.  C.  156,  11  Cox,  C.  C.  191,  Beale's  Cas. 
456;  Reg.  y.  Barratt,  1*.  R.  2  C.  C.  81;  Reg.  y.  Clarke,  Dears.  C.  C.  897; 
Rex  y.  Jackson,  Russ.  ft  R.  487;  Wyatt  y.  State,  2  Swan  (Tenn.)  394; 
State  y.  Brooks,  76  N.  C.  1.  Contra,  People  y.  Metcalf,  1  Whart  C.  C. 
878;  State  y.  Shepard,  7  Conn.  64;  Reg.  y.  Dee,  15  (^x,  C.  C.  579,  L.  R. 
14  Ir.  468.  It  is  otherwise  by  statute  in  England  and  some  of  our 
states.  48  ft  49  Vict  c.  69,  fi  4;  Mooney  y.  State,  29  Tex.  App.  257,  15 
S.  W.  724;  State  y.  Williams,  128  N.  C.  578,  37  S.  B.  952. 

B«i  State  y.  Murphy,  6  Ala.  765,  41  Am.  Dec.  79.  And  see  Bloodvorth 
y.  State,  6  Baxt.  (Tenn.)  614,  82  Am.  Rep.  646. 

It  is  otherwise  in  Texas.  L^e  y.  State,  44  Tex.  Cr.  R.  854,  72  S.  W. 
1005,  61  L.  R.  A.  904. 

»«2  Reg.  y.  Read,  1  Den.  C.  C.  877;  Reg.  y.  Webb,  2  Car.  ft  K.  987;  Reg. 
y.  Martin,  9  Car.  ft  P.  218;  Reg.  y.  Meredith,  8  Car.  ft  P.  589. 

MS  18  Bliz.  c.  7,  9  4,  Mikeirs  Cas.  589;  1  Hale,  P.  C.  628;  1  East,  P.  a 
486.    See  Reg.  y.  Cockbum,  8  Cox^  C.  C.  548. 
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Similar  statutes  have  been  enacted  in  this  country.'^^  In  some 
states  the  statute  pmushea  the  carnal  knowledge  of  girls  of  as 
much  as  sixteen  years  of  age,  or  even  more,  either  with  or  with- 
out their  conaent.'^^  In  a  few  eases  it  has  been  held  that, 
even  independently  of  any  statute,  a  child  under  ten  years  of 
age  is  incapable  of  consenting  to  sexual  intercourse,  and  that 
it  is  rape  at  common  law  for  a  man  to  have  intercourse  with 
her  with  her  consent.*** 

299.  The  Carnal  Knowledge.  ^ 

,  (a)  Penetration. — ^To  cosistitute  rape,  carnal  knowledge  is 

essential  It  is  necessary,  therefore,  that  there  shall  be  some 
penetration  of  the  female  organ  by  the  male«^^  Hie  slightest 
penetration,  however,  is  sufficient**^ 

(b)  Emiasian. — ^In  a  case  decided  in  England  in  1781,  emis- 
sion was  held  to  be  necessary,  as  well  as  penetration,  on  the 
ground  that  there  could  not  be  carnal  knowledge  without  it.*** 
Prior  to  this  decision,  emission  was  not  regarded  as  neces- 
sary,*''* and  it  has  since  been  declared  unnecessary  by  statute. 

564  866  Com.  V.  Roosndll,  148  Mass.  82,  8  N.  B.  747;  Hays  v.  People^ 
1  HIU  (N.  Y.)  861. 

MvFarrell  v.  State,  64  N.  X  Law,  416,  84  Atl.  728;  State  v.  Wright, 
25  Neb.  88,  40  N.  W.  696.  And  see  State  v.  Tllman,  80  La.  Ann.  1240,  81 
Am.  Rep.  236;  Lawrence  v.  Com.,  80  Grat  (Va.)  845;  State  v.  Hatfield, 
75  Iowa,  692,  89  N.  W.  910;  Com.  v.  Murphy,  165  Mass.  66,  42  N.  E.  504. 
52  Am.  St.  Rep.  496. 

M«  See  People  v.  McDonald,  9  Mich.  149. 

■•T  8  Inst.  60;  1  Hale,  P.  C.  628;  R6z  v.  Allen,  9  Car.  &  P.  81;  Reg.  v. 
Jordan,  9  Car.  A  P.  118;  Hardtke  v.  State,  67  Wis.  552,  80  N.  W.  728; 
Wesley  v.  State,  66  Qa.  781;  State  v.  Grabb,  56  Kan.  678,  41  Pac.  951. 

BM  8  Inst.  59;  Rex  ▼.  Allen,  supra;  Reg.  v.  Jordan,  supra;  Rex  v.  Rus- 

sen,  1  Bast,  P.  C.  438;  Reg.  v.  Lines,  1  Car.  ft  K.  398;  Com.  v.  Thomas,  1 

I  Va.  Cas.  807;  Waller  v.  State,  40  Ala.  825;  Stephen  v.  State,  11  Ga. 

226;  State  v.  Hargrave,  66  N.  C.  466;  People  v.  Crowley,  102  N.  T.  234, 
6  N.  B.  884;  Word  v.  State,  12  Tex.  App.  174.  See  note,  80  Am.  Dec. 
862. 

s«»  Hill's  Case,  1  Bast,  P.  G.  439.   And  see  Rex  v.  Burrows,  Rubs,  ft  R. 
619. 
«  BTo  See  1  Bast,  P.  C.  436-440. 
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In  this  country  some  of  tlie  courts  have  followed  the  English 
case  above  mentioned  f^  but  most  of  them  have  recognized  the 
earlier  doctrine,  and  have  held  penetration,  without  emission, 
sufficient,  or  else  statutes  have  been  enacted  expressly  declaring 
it  unnecessary.**''* 

300.  XTnlawfuIness  of  Intercoiirse — ^Husband  and  Wife. 

Since  rape  is  "unlawful"  carnal  knowledge  of  a  woman,  it 
follows  that  a  man  cannot  be  guilty  of  this  offense  by  having 
carnal  knowledge  of  his  wife,  and  it  can  make  no  difference 
that  he  does  so  by  force  and  against  her  will.**'''  Nor  can  a 
man  be  guilty  of  an  attempt  to  rape  his  wife,  or  of  an  assault 
with  intent  to  rape  her.*''*  He  may,  however,  be  guilty  as  a 
principal  in  the  second  degree,  or  as  an  accessary  before  the 
fact,  in  procuring  the  rape  of  his  wife  by  another  man,  or  in 
aiding  or  abetting  another  in  committing  the  offense.**^** 

301.  Persona  upon  Whom  Eape  may  be  Committed. 

As  has  just  been  stated,  a  man  cannot  rape  his  wife,  since 
intercourse  between  husband  and  wife  is  not  unlawful  Sub- 
ject to  this  qualification,  any  female  may  be  the  subject  of  rape. 
It  is  not  necessary,  as  has  sometimes  been  contended,  that  she 
shall  have  reached  the  age  of  puberty.* ''•  Nor  is  it  necessary 
that  she  shall  have  been  chaste.  The  fact  that  she  was  not 
chaste  may  aid,  as  a  matter  of  evidence,  in  showing  that  she 
consented,  but  it  does  not,  as  a  matter  of  law,  prevent  the  in- 

»7i  state  V.  Gray,  8  Jones  (N.  C.)  170;  State  v.  Hargrave,  65  N.  C. 
466;  Williams  v.  SUte,  14  Ohio,  222,  46  Am.  Dec.  636;  Blackburn  v. 
State,  22  Ohio  St.  102;  Noble  v.  State,  22  Ohio  St  641. 

"2  state  V.  Shields,  45  Conn.  256;  Pennsylvania  v.  Sullivan,  Add. 
(Pa.)  143;  Waller  v.  State,  40  Ala.  825;  Comstock  v.  State,  14  Neb. 
205,  15  N.  W.  355;  Osgood  v.  State,  64  Wis.  472,  25  N.  W.  620;  People 
V.  Crowley,  102  N.  T.  234,  6  N.  B.  884. 

5T8 1  Hale.  P.  C.  629. 

BT«  Ante,  §§  129,  210. 

575  Ante,  9  191. 
.    BT6 1  Hale,  P.  G.  630;  1  Bast,  P.  C.  485. 
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terconrse  from  being  rape,  if  it  was  in  fact  accomplished  bj; 
force  and  without  her  consent*^' 

802.  PersonB  Incapable  of  Committing  Eape. 

(a)  Boys  under  Fourteen. — ^In  England,  at  common  law,  a 
boy  under  fourteen  years  of  age  was  conclusively  presumed  to 
be  physically  ilicapable  of  committing  rape,  and  no  evidence 
could  be  introduced  to  show  capacity  in  fact*^^^  In  this  coun- 
try the  same  rule  has  been  held  by  some  of  the  courts.^''®  Oth- 
ers have  repudiated  it,  however,  on  the  ground  that  in  this 
country  boys  do,  as  a  matter  of  fact,  sometimes  reach  the  age 
of  puberty  before  they  are  fourteen,  and  that,  as  the  reason  for 
the  rule  does  not  exist,  the  rule  is  not  applicable.  Most  of 
these  courts  have  held  that  there  is  a  presumption  of  incapacity, 
but  that  the  presumption  may  be  rebutted  by  affirmatively  show- 
ing capacity  in  f  act.^^®     In  Louisiana  the  court  has  gone  f  ur- 

B7T  state  V.  Long,  98  N.  C.  642;  Higgins  ▼.  People,  1  Hun  (N.  Y.)  807. 

PrevioiiB  voluntary  intercourse  between  the  parties  was  a  defense 
at  common  law.  Reginald's  Case,  Warwickshire  Eyre,  1221,  Select  Pleas 
of  the  Crown,  Sel.  Soc  PI.  166,  Mikell's  Cas.  689. 

BT8 1  Hale,  P.  C.  680;  Steph.  Dig.  Crim.  Law,  art.  264;  Rex  v.  Elder- 
shaw,  8  Car.  &  P.  896;  Rex  v.  Groombridge,  7  Car.  ft  P.  683;  Reg.  v. 
Philips,  8  Car.  ft  P.  786;  Reg.  v.  Waite  [1892]  2  Q.  B.  600,  61  Law  J.  M. 
Cas.  187,  17  Cox,  C.  C.  664,  Mikell's  Cas.  649. 

BT9  Foster  v.  Com.,  96  Va.  306,  81  S.  E.  603,  70  Am.  St  Rep.  846,  42 
L.  R.  A.  689;  State  t.  Sam,  1  Wlnst.  (N.  C.)  800;  State  v.  Pugh,  7  Jones 
(N.  C.)  61;  Stephen  y.  State,  11  Ga.  226;  Williams  r.  State,  20  Fla. 
777;  McKinny  t.  State,  29  Fla.  666,  10  So.  782;  Chlsm  v.  State,  42  Fla. 
282,  28  So.  899. 

Bso  Williams  T.  State,  14  Ohio,  222,  46  Am.  Dec  636;  Hlltabiddle  y. 
State,  86  Ohio  St  62,  36  Am.  Rep.  692;  Gordon  y.  State,  93  Ga.  631,  21 
S.  E.  54;  Wagoner  y.  State,  6  Lea  (Tenn.)  862,  40  Am.  Rep.  86;  People 
y.  Randolph,  2  Park.  Cr.  R.  (N.  T.)  174;  People  y.  Croucher,  2  Wheeler, 
C.  a  (N.  Y.)  42;  Heilman  y.  Com.,  84  Ky.  467,  1  S.  W.  781,  4  Am.  St 
Rep.  207;  State  y.  Handy,  4  Harr.  (Del.)  666. 

The  fact  that  a  statute  makes  a  crime  complete  on  proof  of  penetra- 
tion only,  without  proof  of  emission,  does  not  change  this  rule.  Hllta- 
biddle y.  Stat^  supra. 
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ther,  and  has  held  that  there  is  not  even  a  presumption  of  In- 
capacity.*®^ 

(6)  Impotency. — ^An  impotent  man,  if  incapable  of  copula- 
tion, cannot  commit  rape,  but  if  he  is  capable  of  penetration^ 
and  merely  incapable  of  emission  or  procreation,  he  may  com- 
mit the  offense,  for,  as  yfe  have  seen,  penetrati<»iy  without  emis- 
sion, is  sujfficient*** 

*«i  State  T.  Jones,  93  La.  Ann.  935,  8  So.  57.  See,  also.  State  v.  Cole- 
man, 64  S.  C.  162,  31  S.  B.  866. 

Ml  Nugent  ▼.  State,  18  Ala.  581.  And  see  HUtaMddle  r.  Stat^  85  Ohio 
8t  52.  85  Am.  Rep.  592. 
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CEAFTEB  VII. 

OVFBNSBS  AGAINST  THB  FBOPBBTT  OF  INDIVIDUALS. 

L    L^BCINT,  n  308-840. 

A.  In  General,  f  808. 

B.  The  Subject  of  Larceny,  fi§  304-818. 

C.  The  Taking  in  Larceny.  H  814-820. 

D.  The  Asportation  in  Larceny,  9§  321-826. 

K  The  Felonions  Intent  in  Larceny,  99  826-888. 
F.  Grand  and  Petit  Larceny,  99  884-386. 
O.  Compound  Larcenies.  99  837-840. 

II.    Bmbezzlbbcbnt,  99  841-849. 

III.  Cheats  and  Falsb  Fretenssb,  99  850-869. 

A.  Common-Law  Cheats,  99  360-361. 

B.  False  Pnyate  Tokens,  99  362-364 

C.  Fulse  Pretenses,  99  866-868. 

IV.  KoBBKBT,  99  370-379. 

Rbceivino  aivd  CoNGEAUiro  Pbofkbty  Stozszt.  Bmbbzib),  bio.,  99 
880-387. 

YI.    Haijcioub  Misonnr,  91  388-891. 
VIL    FoBQiNo  AND  Uttebino,  99  392-399. 

I.     liABCEirr. 
(A)  In  OeneraL 

803.  Definition  and  ClasBification.— Larceny  is  of  two  kinds, 
namely: 

1.  Simple  larceny,  and 

2.  Compound  larceny. 

Simple  larceny  at  common  law  l8  the  taking  and  carrying 
away  of  the  mere  personal  goods  of  another  of  any  value  from 
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any  place,  with  a  felonioiu  intent  to  iteal  the  lame.    Tbia 
definition  indndes  the  following  elements: 

1.  The  inbjeet  of  tibe  offense  mnat  be  the  mere  personal 

goods  of  another.    Other  things,  however,  are  made 
the  subject  of  larceny  by  statute. 

2.  The  goods  must  be  taken,  and  the  taking  must  be  un- 

der such  drctmistanoes  as  to  amount  technically  to  a 
trespass. 
8.  There  must  be  some  asportation  or  carrying  away  of 

tibe  goods. 
4.  Both  the  taking  and  the  canning  away  must  be  with 
a  felonious  intenti — an  intent  to  steal,— ozisting  at 
the  time. 
Grand  and  Petit  Larceny. — ^By  statute  in  some  Jurisdictions 
larceny  has  been  divided,  according  to  the  value  of  the  prop- 
erty or  other  circtmistances,  into 

1.  Grand  larceny,  and 

2.  Petit  larceny. 

Ckmipound  larcenies  are  larcenies  committed  under  certain 
aggravating  circumstances.    Thus — 

1.  At  common  law,  robbery,  which  is  larceny  from  the 

person  or  in  the  presence  of  another  by  violence  or 
by  putting  him  in  fear,  is  a  compound  larceny. 

2.  By  statute  in  most  jurisdictions,  it  is  a  compound  lar- 

ceny, punished  more  severely  than  simple  larceny,  to 
steal— 

(a)  From  the  person  of  another,  or 

(b)  From  a  dwelling  house,  or  certain  other  places 

spedfled  in  the  statute. 

(B)  The  Subject  of  Larceny. 

804.  In  General — ^At  common  law  the  subject  of  larceny 
must  be  the  mere  personal  goods  of  another.    Therefore, 

1.  It  must  be  personal,  as  distinguished  from  real  prop* 
erty. 
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S.  It  must  be  something  which  the  law  rec<^fnizei  as  prop- 
erty and  the  subject  of  ownership. 

8.  It  must  be  of  some  valne,  but  the  least  value  to  the 
owner  is  sufficient. 

4.  It  must  be  the  property  of  another.  But  a  special 
property  in  another  is  sufficient^  even  as  against  the 
general  owner;  and  mere  possession  is  enough  as 
against  others  than  the  owner. 

305.  Beal  Property. 

(a)  In  Oeneral. — ^Real  property  is  not  the  Bubject  of  lar- 
ceny at  common  law.  The  property  must  be  personal, — ^the 
"mere  personal  goods"  of  another.^  At  common  law,  therefore, 
it  is  not  larceny,  but  a  mere  trespass,  to  sever  and  immediately 
carry  away  trees,  grass,  crops,  fruit,  vegetables,  and  the  like.* 
The  same  is  true  of  ores  and  minerals  before  they  have  been 
mined,'  ice  before  it  has  been  cut,*  and  turpentine  or  maple 
sap  before  it  has  been  drawn  from  the  trees.* 

1 1  Hale,  P.  C  510:  1  Hawk.  P.  C.  c.  88,  S  1;  2  East,  P.  C.  587;  4  Bl. 
Comm.  282. 

s  1  Hale,  P.  C.  510;  1  Hawk.  P.  C.  c.  88,  S  21;  2  Bast,  P.  C.  587;  4  Bl. 
Comm.  282;  Anon.,  Year  Book  11  ft  12  Edw.  III.  640,  Beale's  Cas.  488; 
Anon.,  Year  Book  19  Hen.  VIII.  2  pi.  11,  Beale's  Cas.  490;  Carver  v. 
Pierce.  Style,  66  MlkeU's  Cas.  689;  Holly  v.  State,  54  Ala.  238;  Brad- 
ford y.  State,  6  Lea  (Tenn.)  634;  Bell  v.  State,  4  Bazt.  (Tenn.)  426. 

At  common  law,  title  deeds  and  boxes  containing  them,  and  other 
instruments  concerning  real  property,  such  aa  a  commission  out  of  a 
court  of  chancery  to  settle  the  boundaries  of  a  manor,  were  held  not  to 
be  the  subject  of  larceny,  "because  they  savour  of  the  same  nature." 
2  East,  P.  C.  596;  1  Hale,  P.  C.  510;  Rex  v.  Wody,  Year  Book  10  Edw. 
IV,  pi.  9,  10,  Beale's  Cas.  489;  Rex  v.  Westbeer,  2  Strange,  1133,  1  Leach, 
C.  C.  12,  Mikell's  Cas.  640. 

•  People  V.  Williams,  35  Cal.  671;  State  r.  Burt,  64  N.  C.  619.  It 
makes  no  dlfterence  that  the  ore  has  been  severed  from  the  land  by 
natural  causes,  and  is  lying  loose  upon  it,  for  this  does  not  change  its 
character  as  real  property.  State  V.  Burt,  supra.  And  see  Com.  t. 
Steimling,  156  Pa.  400,  27  Atl.  297,  Beale's  Cas.  588,  Mikell's  Cas.  659. 

4  Ward  V.  People.  3  Hill  (N.  Y.)  395,  6  Hill  (N.  Y.)  144. 

iSee  State  v.  Moore,  11  Ired.  (N.  C.)  70. 
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The  common-law  tule  that  real  property  cannot  be  the  sub- 
ject of  larceny  has  been  changed  to  some  extent  by  statute  both 
in  England  and  in  this  country.  Thus^  it  is  made  larceny  in 
some  jurisdictions  to  steal  outstanding  crops,  though  the  sever- 
ance and  the  carrying  away  may  be  one  continuous  act.® 

(6)  Fixtures. — ^For  the  same  reason  it  is  not  larceny  at  com- 
mon law  to  sever  and  immediatdy  carry  away  fixtures, — ^that 
is,  property  which  is  so  annexed  to  the  land  by  man  as  to  ac- 
quire the  character  of  real  property,  such  as  the  whole  or  part 
of  a  building  ox  fence,^  or  water  pipes,  gas  pipes,  doors,  man- 
tles, windows^  machin^y,  etc.^  If  a  thing  is  merely  used  in  con- 

«See  Holly  v.  State,  54  Ala.  288;  State  v.  Stephenson,  2  Bailey  (S. 
O.)  384. 

T 1  Hale,  P.  C.  510;  1  Hawk.  P.  C.  e.  88,  S  21;  2  East,  P.  C.  587;  Rex 
T.  Millar,  7  Car.  ft  P.  665  (lead  from  the  roof  of  a  building) ;  U.  S.  r. 
Wagner,  1  Cranch,  C.  C.  314,  Fed.  Cas.  No.  16^680  (rails  of  a  fence 
inserted  in  posts  fixed  in  the  ground) ;  U.  S.  v.  Smith,  X  Cranch,  C.  C. 
476,  Fed.  Cas.  No.  16,825  (logs  in  a  fence).  And  see  the  cases  cited  in 
the  notes  following. 

*1  Hale,  P.  C.  610;  Langston  v.  State,  96  Ala.  44,  11  So.  834;  State  v. 
Hall,  5  Harr.  (Del.)  492;  State  v.  Davis,  22  La.  Ann.  77.  See,  also, 
Ex  parte  Wilkie,  84  Tex.  155. 

In  State  v.  Dayia,  supra.  It  was  held  that  a  copper  pipe  affixed  to  an 
engine  which  was  affixed  by  masonry  to  a  building  was  realty,  and  not 
the  subject  of  larceny.  And  State  v.  HaU,  supra,  and  Langston  y.  State, 
supra,  were  to  the  same  eftect. 

Some  of  the  courts,  regarding  the  rule  as  technical,  have  refused  to 
follow  it  to  its  logical  extent  In  Kentucky,  for  example,  chandeliers 
were  held  to  be  the  subject  of  larceny,  though  they  were  attached  to 
pipes  in  a  building,  and  it  was  conceded  that  they  were  so  far  a  part 
of  the  realty  that  they  would  pass  as  such  on  a  sale  of  the  building. 
The  court  said:  "The  modem  authorities,  instead  of  following  the 
common-law  doctrine  on  the  subject,  apply  it  only  to  things  issuing 
out  of  or  growing  upon  the  land,  and  such  as  adhere  to  the  freehold, 
but  not  to  personal  chattels  that  are  constructively  annexed  thereto." 
Smith  v.  Com.,  14  Bush  (Ky.)  31,  29  Am.  Rep.  402.  See,  also,  Jackson 
Y.  State,  11  Ohio  St.  104. 

This  decision,  as  was  conceded  by  the  court,  was  certainly  a  depart- 
ure from  the  common-law  rule,  and  there  is  no  principle  upon  which 
it  can  be  sustained.  If  the  common  law  is  defective  in  this  respect, 
it  is' for  the  legislature,  not  the  courts,  to  supply  the  remedy. 
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nection  with  the  realty,  and  not  annexed  at  all,  as  in  the  case 
of  pictures,  furniture,  keys,  and  the  like,  it  is  personal  prop- 
erty, and  the  subject  of  larceny.®  And  the  same  is  true  of 
things  which  are  temporarily  annexed,  and  which  are  intended 
to  be  removed,  and  may  be  removed  without  injury  to  the  free- 
hold, as  in  the  case  of  leather  belts  connecting  the  wheels  in  a 
sawmill,*^  or  wire  used  in  a  temporary  fence  on  the  public  do- 
main.^^^  In  some  jurisdictions  statutes  have  been  enacted  mak- 
ing it  larceny  to  take  and  carry  away  fixtures  with  jfelonious 
intent 

(c)  Severance  of  Property  before  Taking — (i)  By  the 
Owner  or  by  a  Third  Person. — Things  which  constitute  a  part 
of  the  realty  may  acquire  the  character  of  personalty  by  being 
severed  by  the  owner,  or  by  a  third  person,  and  they  then  be- 
come the  subject  of  larceny  even  at  common  law.*^  After  the 
owner  of  land  has  cut  down  his  trees,  harvested  his  crops,  or 
gathered  his  v^etables  or  fruit,  they  are  no  longer  real  prop- 
erty, and  may  afterwards  be  stolen.**     The  same  is  true  when 

•  Rex  T.  Hedges,  1  Leach,  C.  C.  201,  2  East,  P.  C.  5d0,  note;  Rex  v. 
Nixon,  7  Car.  ft  P.  442;  Hoskins  v.  Tarrance,  6  Blackf.  (Ind.)  417,  35 
Am.  Dee.  129,  MikeU's  Cas.  642. 

A  key,  thou^  in  the  lock  of  a  door  in  a  house,  is  personal  property, 
and  the  subject  of  larceny.    Hoikina  r.  Tarranoe,  supra. 

10  Reg.  V.  Hedges,  1  Leach,  C.  C.  201,  2  East,  P.  C.  590,  note;  Lang- 
Bton  Y.  State,  96  Ala.  44,  11  So.  834;    Jackson  v.  State,  11  Ohio  St  104. 

In  Reg.  v.  Hedges,  supra,  a  window  frame,  not  hung  or  beaded  into 
the  window  frame,  but  fastened  there  by  laths  nailed  across,  so  as  to 
prevent  it  from  falling  out,  was  held  to  be  the  subject  of  larceny,  as 
such  a  temporary  fastening  did  not  make  it  a  part  of  the  realty.  So 
of  a  bell  in  a  chapel,  if  not  fixed.    Rex  v.  Nixon,  7  Car.  ft  P.  442. 

loa  Junod  V.  State  (Neb.)  102  N.  W.  462. 

11  "Severance  of  ore,  as  of  a  nugget  of  gold,  by  natural  causes,  is  not 
such  a  severance  as  to  make  it  personal  property,  and  the  subject  of 
larceny.    State  v.  Burt,  64  N.  C.  619;  ante,  6  305,  note  3. 

"  3  Inst.  109;  1  Hale,  P.  C.  510;  1  Hawk.  P.  C.  c.  33,  5  21;  1  Bast,  P. 
C.  587;  Year  Book  19  Hen.  VIII.  2  pi.  11,  Beale's  Cas.  490;  State  v.  Park- 
er,  34  Ark.  158,  36  Am.  Rep.  5;  Bradford  v.  State,  6  Lea  (Tenn.)  634; 
Bell  V.  State,  4  Baxt.  (Tenn.)  426. 
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he  has  drawn  turpentine  or  maple  sap  from  the  tree,^'  cut  ice 
from  a  river  or  pond,**  mined  coal  or  ores,***  or  confined  nat- 
ural gas,  water,  or  oil  in  pipes.*^  .On  the  same  principle,  build- 
ings, pipes,  and  other  fixtures  are  personal  property  after  they 
have  been  severed  from  the  realty  by  the  owner,  or  by  a  third 
person,  and  are  then  the  subject  of  larceny.*^ 

(j8)  Severance  hy  the  Trespasser, — The  severance  need  not 
necessarily  be  by  the  owner,  or  by  a  third  person.  It  may  be 
by  the  thief  himself,  provided  the  severance  and  the  carrying 
away  are  separate  and  distinct  acts,  and  not  parts  of  one  con- 
tinuous transaction. 

To  constitute  larceny,  it  is  not  only  necessary  that  the  prop- 
erty shall  be  personal,  but  it  is  also  necessary,  as  we  shall  pres- 
ently see,  that  it  shall  be  taken,  while  of  that  nature,  from  the 
actual  or  constructive  possession  of  the  owner.*®  It  necessarily 
follows  that  if  the  severance  and  carrying  away  by  the  tres- 
passer are  parts  of  one  continuous  transaction,  there  is  no  lar- 
ceny, for  there  is  no  time  between  the  severance  and  the  carry- 
ing away  during  which  it  can  be  said  that  the  property,  in  its 
new  character  as  personalty  acquired  by  reason  of  the  severance, 
is  in,  the  actual  or  constructive  possession  of  the  owner,  but 
from  the  time  it  is  severed  to  the  time  it  is  carried  away  it  is 
in  the  continuous  possession  of  the  trespasser.** 

i>  State  T.  Moore,  11  Ired.  (N.  C.)  70. 

"Ward  V.  People,  8  HIU  (N.  Y.)  395.  6  HUl  (N.  Y.)  144. 

IB  People  V.  Williams,  36  Cal.  671;  State  v  Berryman,  8  Nev.  262. 

i«A8  to  water,  see  Ferens  v.  O'Brien,  11  Q.  B.  Div.  21,  15  Cox,  C.  C. 
332. 

As  to  gas,  natural  or  manufactured,  see  Reg  v.  White,  8  Car.  ft  K. 
363,  Dears.  C.  C.  303,  6  Cox,  C.  C.  213.  17  Jur.  536,  Beale's  Cas.  506; 
Com.  v.  Shaw,  4  Allen  (Mass.)  308,  81  Am.  Dec.  796,  Beale's  Cas.  501; 
State  V.  Wellman,  84  Minn.  221,  25  N.  W.  895. 

17 1  Hale,  P.  C.  510;  1  Hawk.  P.  C.  c.  33,  §  21;  State  y.  Hall,  5  Harr. 
(Del.)  492. 

18  Post,  6  315. 

i«  1  Hale,  P.  C.  510;  4  Bl.  Comm.  282;  Reg.  r.  Foley,  L.  R.  26  Ir.  299, 
17  Cox,  C.  C.  142,  Beale's  Cas.  581;  People  v.  Williams,  35  Cal.  671; 
SUte  v.  HaU,  5  Harr.  (Del.)  492;  State  v.  Berryman,  8  Nev.  262;  State 
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On  the  other  hand,  if  a  trespasser  severs  property  from  the 
realty,  thereby  converting  it  into  personalty,  and  leaves  it  on 
the  land  of  the  owner,  relinquishing  his  possession  of  it,  the 
owner  acquires  the  constructive  possession  of  it  in  its  new  char- 
acter as  personalty,*  and,  if  the  trespasser  returns  and  carries 
it  away  with  the  necessary  felonious  intent,  he  is  guilty  of  lar- 
ceny.^ 

Time  Intervening  Between  Severance  and  Asportation. — ^Ac- 
cording to  the  better  opinion,  no  particular  time  need  elapse 
between  the  severance  and  the  carrying  away,  in  order  to  make 
them  separate  and  distinct  transactions,  but  it  is  sufficient  if 
the  two  acts  are  so  separated  as  a  matter  of  fact  as  not  to  con- 
stitute one  transaction.  All  that  is  necessary  is  that  the  prop- 
erty shall  have  come  into  the  actual  or  constructive  possession 
of  the  owner  before  being  finally  taken  and  carried  away.*^ 

V.  Burt,  64  N.  G.  619;  Bradford  v.  State,  6  Lea  (Tenn.)  684;  Bell  v. 
State,  4  Baxt  (Tenn.)  426. 

In  Ex  parte  Wlllke,  84  Tex.  155,  it  was  held  that  a  man  is  guilty  of 
larceny  in  severing  and  carrying  away  doors  from  a  bouse,  even 
though  he  may  carry  them  oft  immediately  after  the  severance,  but  no 
authorities  were  cited  for  this  departure  from  the  common-law  doc- 
trine, and  the  decision  is  clearly  wrong. 

so  1  Hale,  P.  C.  510;  1  Hawk.  P.  C.  c.  88,  6  21;  2  Bast,  P.  G.  587;  4  Bl. 
Gomm.  282;  Reg.  v.  Foley,  L.  R.  26  Ir.  299,  17  Gox,  G.  G.  142,  Beale's 
Gas.  581,  Mikell's  Gas.  658,  note;  People  v.  Williams,  85  Gal.  671;  State 
V.  Moore,  11  Ired.  (N.  G.)  70;  Gom.  v.  Steimling,  156  Pa.  400,  27  AtL 
297;  Beale's  Gas.  588,  Mikell's  Gas.  659;  Bradford  v.  State,  6  Lea 
(Tenn.)  684;  Bell  v.  State,  4  Baxt.  (Tenn.)  426. 

In  Reg.  V.  Foley,  supra,  the  accused  cut  hay  on  another's  land,  and  left 
It  lying  there.  After  several  days,  he  returned  and  carried  it  away, 
with  a  felonious  intent.  It  was  held  that  the  severance  of  the  hay 
made  it  personal  property,  that,  between  the  time  it  was  cut  and  left 
lying  on  the  land  and  the  time  it  was  carried  away,  it  was  in  the  con- 
structive possession  of  the  owner  of  the  land,  and  that,  when  the  ac- 
cused returned  and  carried  It  away,  he  took  it,  in  its  new  character  as 
personalty,  from  the  owner's  possession,  and  was  therefore  guilty  of 
larceny. 

SI  As  to  the  time  Intervening  between  the  severance  and  the  carrying 
away  which  will-  make  them  separate  and  distinct  acts,  instead  of  parts 
of  one  continuous  transaction,  nice  distinctions  have  been  made  in 
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The  mere  fact  tliat  an  interval  of  time  may  elapse  l)etween 
the  severance  and  the  carrying  away  does  not  make  the  act  lar- 
ceny, if  the  trespasser  does  not  relinquish  his  possession,  for, 
80  long  as  he  has  possession,  the  owner  cannot  acquire  it.^^ 

Intention  to  Abandon  Property. — It  seems  to  have  been  held 
that  there  must  have  been  an  intention  to  abandon  the  property 
between  the  severance  and  the  carrving  away,  and  that  it  is 
not  enough  merely  to  show  that  the  severance  and  the  carrying 
away  were  separate  transactions.*'  This  doctrine,  however,  if 
it  has  ever  really  been  held,  cannot  be  sustained.  As  was  said 
in  a  leading  English  case:  ^^Where  chattels,  after  severance, 
are  left  on  the  property  of  the  true  owner,  no  matter  what  the 
wrongdoer's  intention  may  be,  he  cannot  escape  the  common-law 
doctrine,  if  his  possession  is  not  in  fact  continuous.  Continuity 
of  intention  is  not  the  equivalent  of  continuity  of  possession."^ 

306.  Water  and  Qbb. 

Water  and  gas  are  the  subject  of  larceny  after  they  have  been 
confined  in  pipes  or  otherwise  reduced  to  possession.** 

some  cases.  For  instance,  it  was  once  held  that  a  day  must  intervene, 
because  of  the  rule  that  the  law  does  not  recognise  fractions  of  a  day. 
The  doctrine,  however,  is  now  generally  recognized  as  stated  in  the 
text  2  Blsh.  New  Crim.  Law,  S  766  (1);  Holly  v.  State,  54  Ala.  2S8; 
People  V.  Williams,  85  Cal.  671;  State  v.  Berryman,  8  Nov.  262;  Brad- 
ford V.  State,  6  Lea  (Tenn.)  684. 

The  trespasser  need  not  go  oft  the  land  after  severance  of  the  thing, 
and  before  carrying  it  away.  Bradford  v.  State,  supra.  See,  also.  Com. 
V.  Steimling,  156  Pa.  400,  27  Atl.  297,  Beale's  Cas.  588,  Mikell's  Cas.  659. 

22  Reg.  V.  Foley,  L.  R.  26  Ir.  299,  17  Cox,  C.  C.  142,  Beale's  Cas.  681. 

2»  Reg.  V.  Townley,  L.  R.  1  C.  C.  815,  12  Cox,  C.  C.  59,  24  L.  T.  (N. 
S.)  517,  Beale's  Cas.  577;  Reg.  v.  Petch,  14  Cox,  C.  C.  116. 

24  Per  Gibson,  J.,  in  Reg.  v.  Foley,  L.  R.  26  Ir.  299,  17  Cox,  C.  C.  142, 
Beale's  Cas.  581. 

25  Illuminating  gas:  Reg.  v.  White,  8  Car.  ft  K.  863,  Dears.  C.  C. 
203,  6  Cox,  C.  C.  213,  Beale's  Cas.  506;  Com.  v.  Shaw,  4  Allen  (Mass.) 
308,  81  Am.  Dec.  706,  Beale's  Cas.  501;  State  v.  Wellman,  34  Minn.  221» 
25  N.  W.  395. 

Water:    Ferens  v.  O'Brien,  11  Q.  B.  Div.  21,  15  Cox,  C.  C.  832. 
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307.  The  Sabject  of  Larceny  must  be  Property  and  the  Sub- 
ject of  Ownership. 

To  be  the  subject  of  larceny,  the  thing  taken  must  be  some- 
thing which  the  law  recognizes  as  property,  and  as  the  subject 
of  ownership.  For  this  reason,  treasure  trove,  a  wreck  not 
seized,  seaweed  not  reduced  to  possession,  and  things  abandoned 
by  the  owner  were  not  the  subject  of  larceny  at  common  law.^^ 

The  same  is  true  of  a  dead  human  being,  for  the  law  recog- 
nizes no  right  of  property  therein.*''  It  is  larceny,  however,  to 
steal  the  coffin  in  which  a  dead  body  has  been  placed  or  interred, 
or  to  steal  the  clothes  or  other  articles  found  upon  a  dead  body 
or  interred  with  it  They  are  not  regarded  as  abandoned  prop- 
erty, but  the  title  is  in  the  executor  or  administrator  of  the 
deceased,  or  in  the  person  who  buried  him.*® 

Ml  Hale,  P.  C.  510;  1  Hawk.  P.  C.  c.  83,  S  24;  2  East,  P.  C.  606. 

In  Reg.  y.  Clinton,  Ir.  R.  4  C.  L.  6,  it  was  held  that  drifted  and  un- 
gathered  seaweed,  cast  on  the  shore,  between  high  and  low  water  mark, 
was  not  the  property  of  the  persons  who  had  ezclnsive  ownership  of 
the  shore,  and  that  it  was  not  the  subject  of  larceny. 

In  State  v.  Taylor,  27  N.  J.  Law,  117,  72  Am.  Dec.  347,  Beale's  Cas. 
498,  it  was  held  that  planting  oysters  in  the  public  waters  is  not  an 
abandonment  of  them  to  the  public,  so  as  to  prevent  them  from  being 
the  subject  of  larceny,  if  the  bed  is  so  marked  as  to  be  capable  of  iden- 
tification, and  is  not  a  natural  oyster  bed. 

In  Reg.  ▼.  Edwards,  13  Cox,  C.  C.  384,  36  L.  T.  (N.  S.)  80,  Beale'B 
Cas.  612,  Mikell's  Cas.  652,  three  pigs  which  had  been  bitten  by  a  mad 
dog  were  shot  and  buried  on  the  owner's  land  three  feet  below  the 
surface  of  the  soil,  without  any  intention  of  digging  them  up  again, 
or  of  making  any  use  of  them.  The  defendants,  on  the  same  evening, 
dug  them  up  and  sold  them.  The  Jury  found  that  there  was  no  aban- 
donment of  the  property  in  them  by  the  owner,  and  convicted  the  de- 
fendant of  larceny,  and  the  conviction  was  sustained. 

In  Sikes  v.  State  (Tex.  Cr.  App.)  28  S.  W.  688,  defendant  was  convict- 
ed of  the  larceny  of  two  turbine  wheels  that  had  been  left  by  the  owner 
for  nine  years  on  the  right  of  way  of  the  carrier  by  whom  they  had  been 
shipped.    Mikell's  Cas.  653,  note. 

27  Rex  V.  Haynes,  12  Coke,  113,  2  East,  P.  C.  652,  Mikell's  Cas.  662. 

28  2'Infft.  166;  1  Hawk.  P.  C.  c.  33,  S  29;  Haynes'  Case,  12  Coke,  113, 
Mikell's  Cas.  662;  State  v.  Doepke,  68  Mo.  208,  80  Am.  Rep.  785;  Won- 
fion  V.  Sayward,  13  Pick.  (Mass.)  402,  23  Am.  Dec.  691. 

C.  ft  M.  Crimes— 28. 
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808.  Animals. 

(a)  In  General. — ^Animals,  including  fish  and  birds,  are  as 
much  the  subject  of  larceny  as  any  other  property,  if  they  are 
such  that  the  law  recognizes  them  as  property  and  the  subject 
of  ownership,  as  in  the  case  of  horses,  cattle,  and  domestic 
fowls.** 

(6)  Animals  Ferae  Naturae. — The  law,  however,  does  not 
recognize  any  right  of  property  in  animals  feras  naturae,  or 
wild  animals,  including  wild  fish  and  birds,  so  long  as  they  are 
in  their  natural  state,  and  it  is  not  larceny  to  take  them  in  that 
Btate.*^ 

(c)  AnimaU  Reclaimed  or  Killed. — ^But  animals  of  this  de- 
scription may  become  property,  and  the  subject  of  larceny,  by 
being  tamed  or  otherwise  reclaimed,  or  by  being  killed.  All  of 
the  authorities  agree  that  this  is  so  if  they  are  fit  for  food  or 
the  production  of  f ood,*^  as  in  the  cases  referred  to  in  the  note 
below.'* 

20 1  Hale,  P.  C.  611;  1  Hawk.  P.  C.  c.  33,  S  28;  2  East,  P.  C.  614; 
State  y.  Turner,  66  N.  C.  618. 

«o  1  Hale,  P.  C.  510;  1  Hawk.  P.  C.  c.  33,  §S  25.  26;  2  East,  P.  C.  607;  4 
Bl.  Comm.  235;  Anon.,  Tear  Book  19  Hen.  VIII,  2  pi.  11,  Beale's  Cas. 
490;  Anon.,  Tear  Book  18  Edw.  IV,  8.  pi.  7,  MlkeH's  Cas.  638;  Reg.  y. 
Townley,  L.  R.  1  C.  C.  315,  12  Cox,  C.  C.  59,  24  L.  T.  (N.  S.)  517,  Beale's 
Cas.  577;  Reg.  y.  Petch,  14  Cox,  C.  C.  117,  38  L.  T.  (N.  S.)  788;  Warren 
y.  State,  1  O.  Greene  (Iowa)  106  (coon) ;  Com.  y.  Chace,  9  Pick.  (Mass.) 
15,  19  Am.  Dec.  348  (doyes);  State  y.  Krider,  78  N.  C.  481  (fish);  Penn- 
sylyania  y.  Becomb,  Add.  (Pa.)  386. 

'TArceny  cannot  be  committed  of  things  that  are  ferae  naturae,  un- 
reclaimed, and  nullis  in  bonis,  as  of  deer  or  conies,  though  In  a  park  or 
warren,  fish  in  a  riyer  or  pond,  wild  fowl,  wild  swans,  pheasants."  1 
Hale,  P.  C.  PIO,  511. 

<i  1  Hale,  P.  C.  511;  1  Hawk.  P.  C.  c.  83,  S  26;  2  Bast,  P.  C.  607.  See 
Hundson's  Case,  2  East,  P.  C.  611;  Blades  y.  Higgs,  11  H.  L.  Cas.  621; 
and  the  cases  cited  in  the  note  following. 

>s  Tame  doyes  or  pigeons,  when  in  an  ordinary  doye  cote  or  in  boxes 
on  a  building,  though  they  haye  free  egress,  and  may  be  at  liberty  to  oome 
and  go,  Reg.  y.  Cheafor,  2  Den.  C.  C.  361,  5  Cox,  C.  C.  867,  15  Jur.  1065» 
Beale*s  Cas.  492;  Rex  y.  Brooks,  4  Car.  ft  P.  131;  Com.  y.  Chace,  9  Pick. 
(Mass.)  15,  19  Am.  Dec.  348;  Anon.,  Tear  Book,  18  Edw.  IV,  8   pi.  7; 
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Killing  and  Taking  must  he  Separate  'Acts. — ^What  has  been 
said  in  dealing  with  the  larceny  of  things  annexed,  to  land  by 
a  severance  and  a  subsequent  taking  and  asportation,'^  applies 
equally  to  the  killing  and  stealing  of  animals  ferae  naturae. 
If  the  killing  and  carrying  away  constitute  one  continuous 
act,  there  is  no  larceny,  for  there  is  no  time  after  the  animal 
is  killed,  and  before  it  is  carried  away,  during  which  it  can  be 
said  to  be  in  the  actual  or  constructive  possession  of  the  owner 
of  the  land.'^  But  if  an  animal  is  killed  and  left  on  the  groimd, 
it  becomes  the  property  of  the  owner  of  the  land,  and  is  con- 
structively in  his  possession,  and,  if  the  trespasser  afterwards 
returns  and  carries  it  away,  he  is  guilty  of  larceny.'*^ 

{d)  Animals  of  a  Base  Nature,  and  not  Fit  for  Food. — It  is 
said  in  the  early  English  authorities,  and  has  been  held  in  some 
of  the  ca£(es,  that  animals  ferae  naturae  are  not  the  subject  of 
larceny  at  common  law  even  after  they  have  been  killed  or 
reclaimed,  if  they  are  of  a  base  nature,  and  not  fit  for  food  or 

but  not  while  they  are  In  flight  away  from  the  premises,  and  enjoying 
their  natural  liberty,  Com.  v.  Chace,  supra.  Pea  fowls:  Anon.,  Year 
Book  19  Hen.  VIII.  2  pL  11,  Beale's  Cas.  490;  Com.  v.  Beaman,  8  Gray 
(Mass.)  497. 

Partridges  or  pheasants  hatched  and  raised  under  a  hen,  so  long  as 
they  are  tame,  and  with  the  hen.  Reg.  y.  Shickle,  L.  R.  1  C.  C.  168,  11 
Cox,  C.  C.  189,  Beale's  Cas.  496;  Reg.  v.  Head,  1  Fost.  ft  F.  850;  Reg.  T. 
Cory,  10  Cox,  C.  C.  28,  Beale's  Cas.  497;  Reg.  r.  Gamham,  8  Cox,  C.  0. 
451,  2  Fost.  ft  F.  847. 

Bees  in  hives:  State  v.  Murphy,  8  Blackf.  (Ind.)  498;  Harvey  y. 
Com.,  28  Grat  (Va.)  941. 

Oysters  planted  in  an  oyster  bed  that  is  so  marked  as  to  be  capable 
of  identiflcation,  and  that  is  not  a  natural  oyster  bed.  State  v.  Taylor, 
27  N.  J.  Law,  117,  72  Am.  Dec.  347,  Beale's  Cas.  498.  And  see  Fleet  v. 
Hegeman,  14  Wend.  (N.  Y.)  42. 

Fish  in  net:  State  v.  Shaw,  67  Ohio  St  157,  65  N.  E.  875,  60  L.  R.  A. 
481. 

M  Ante,  S  805c 

«*  Reg.  V.  Townley,  L.  R.  1  C.  C.  315,  12  Cox,  C.  C.  59,  24  L.  T.  (N.  S.) 
517,  Beale's  Cas.  577,  Mikell's  Cas.  654. 

««  Reg.  V.  Townley,  supra;  Reg.  v.  Petch,  14  Cox,  C.  C.  117,  38  L.  T. 
<N.  S.)  788.    See  Blades  v.  Higgs,  11  H.  L.  Cas.  621. 
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the  production  of  food,  though  they  may  be  valuable  for  other 
purposes.^*  Thus,  it  was  held  in  England  that  it  was  not  lar- 
ceny to  take  and  carry  away  tame  ferrets,  though  it  appeared 
that  they  were  of  value,  and  tliat  they  were  actually  sold  by 
the  taker.^^  And  there  have  been  decisions  to  the  same  effect  in 
this  country.'®  According  to  the  better  opinion,  however,  it 
is  not  necessary  that  the  animal  shall  be  fit  for  food  or  the  pro- 
duction of  food,  but  it  is  suflScient  if  it  be  fit  for  any  other 
useful  purpose.'®  Thus,  in  England,  a  tame  hawk  was  held  to 
be  the  subject  of  larceny,  as  it  was  useful  to  "princes  and  great 
men"  in  their  fowling  sports,*^  And  in  this  country  it  has 
been  held  to  be  larceny  to  take  and  carry  away  a  tame  mocking 
bird,  which  was  valuable  as  a  songster,*^  or  an  otter,  which  was 
valuable  for  its  fur.** 

(e)  Dogs. — ^At  common  law,  dogs,  though  they  were  treated  as 
property  to  such  an  extent  that,  on  the  death  of  the  owner,  they 
went  to  his  executor  or  administrator,  and  to  such  an  extent  that 
the  owner  could  maintain  a  civil  action  against  one  who  took  or 
injured  them,  were  not  regarded  as  the  subject  of  larceny,  be- 

«« 1  Hale,  P.  C.  611.  512;  1  Hawk.  P.  C.  c.  38,  §  23;  2  East,  P,  C.  614; 
Rex  V.  Searing,  Ruse,  ft  R.  860,  Beale'a  Cas.  491,  Mikell's  Cas.  689;  War- 
ren v.  State,  1  O.  Greene  (Iowa)  106. 

Hawkins  enumerated,  as  within  this  rule,  "dogs,  cats,  bears,  foxes, 
monkeys,  ferrets,  and  the  like."    1  Hawk.  P.  C,  supra. 

•7  Rex  Y.  Searing,  Russ.  ft  R.  350,  Beale's  Cas.  491,  Mikell's  Cas.  639. 

•8 See  Warren  ▼.  State,  1  G.  Greene  (Iowa)'  106,  where  it  was  held 
that  a  coon  was  not  the  subject  of  larceny.  And  see  Norton  v.  Ladd, 
6  N.  H.  203,  20  Am.  Dec.  678,  where  it  was  held  that  a  sable  or  marten 
was  not  the  subject  of  larceny,  by  reason  of  its  base  nature,  even  after 
being  caught  in  a  trap,  and  while  so  confined. 

>»  State  y.  House,  65  N.  C.  315,  6  Am.  Rep.  744.  It  was  said  in  this 
case:  "We  take  the  true  criterion  to  be  the  value  of  the  animal, 
whether  for  the  food  of  man,  for  its  furs,  or  otherwise." 

40 1  Hale,  P.  C.  612. 

41  Haywood  v.  State,  41  Ark.  479,  Mikell's  Cas.  644. 

49  State  v.  House,  65  N.  C.  815,  6  Am.  Rep.  744.  The  skins  of  deer 
and  bear  are  the  subject  of  larceny.  Pennsylvania  ▼.  Becomb,  Add. 
{Pa.)  886. 


LARCENY.  437 

cause  they  were  regarded  as  of  a  base  nature;*'  and  this  doc- 
trine has  been  recognized  by  some  of  the  courts  in  this  country, 
even  in  late  cases.**  In  most  jurisdictions,  however,  dogs  are 
now  either  expressly  declared  by  statute  to  be  the  subject  of 
larceny,***  or  they  are  held  to  be  so  either  on  the  ground  that  they 
are  recognized  as  property  by  statutes  taxing  them,  or  on  the 
ground  that  the  statutes  defining  larceny  as  the  felonious  tak- 
ing and  carrying  away  of  "personal  property,'*  and  statutes  de- 
fining personal  property,  are  broad  enough  to  include  dogs,  or 
on  the  ground  that  the  reason  for  the  common-law  rule  is  not 
now  applicable.** 

309.  Lost  Oooda. 

Though  there  have  been  some  decisions  to  the  contrary,  it  is 
now  well  settled  in  most  jurisdictions  that  lost  goods  are  the 
subject  of  larceny.*^  "The  owner,  by  losing  thorn,  is  not 
divested  of  his  property  in  them,  nor  is  his  title  to  them  in  the 

4>  1  Hawk.  P.  C.  c.  83,  S  23;  2  East,  P.  C.  614;  Reg.  v.  Robinson,  Bell, 
C.  C.  34,  8  Cox,  C.  C.  115,  6  Jur.  (N.  S.)  208. 

««Ward  V.  State,  48  Ala.  161,  17  Am.  Rep.  81;  State  v.  Doe,  79  Ind. 
0,  41  Am.  Rep.  599;  State  v.  Holder,  81  N.  C.  527,  81  Am.  Rep.  517; 
State  ▼.  Lymus,  26  Ohio  St  400,  20  Am.  Rep.  772;  Findlay  v.  Bear,  8 
Serg.  A  R.  (Pa.)  571. 

M  Dogs  were  made  the  subjects  of  larceny  in  Bngland  by  the  statute 
of  10  Oeo.  III.  c.  IS.  And  there  are  similar  statutes  in  some  of  our 
states. 

««Mullally  V.  People,  86  N.  T.  865,  Beale's  Gas.  602;  People  v.  Camp- 
bell, 4  Park.  Or.  R.  (N.  T.)  886;  Com.  v.  Hazelwood,  84  Ky.  681,  2  S.  W. 
489;  State  v.  Brown,  9  Baxt.  (Tenn.)  68,  40  Am.  Rep.  81;  Hurley  v. 
State,  80  Tex.  App.  888,  17  S.  W.  455;  Rockwell  v.  Oakland  Circ.  Judge, 
133  Mich.  11,  94  N.  W.  878.  And  see  SUte  v.  McDuffle,  84  N.  H.  528, 
69  Am.  Dec.  516.  Compare,  as  to  the  effect  of  taxation.  State  v.  Doe, 
79  Ind.  9,  41  Am.  Rep.  599. 

It  has  been  held  that  a  statute  punishing  the  larceny  of  "goods  and 
chattels"  is  merely  declaratory  of  the  common  law,  and  does  not  make 
dogs  the  subject  of  larceny.  See  Reg.  ▼.  Robinson,  Bell,  C.  C.  84,  8  Cox, 
C.  C.  115;  Ward  v.  State,  48  Ala.  161,  17  Am.  Rep.  81;  State  ▼.  Lymus, 
26  Ohio  St.  400,  20  Am.  Rep.  772. 

*T2  East.  P.  O.  606;  Ransom  v.  State,  22  Conn.  153;  Tanner  v.  Com., 
14  Orat.  (Va.)  685;  post,  §  819. 
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least  degree  impaired.  It  remains  in  him  absolutely^  and  to  all 
intents,  as  before.  There  is  no  difficulty  in  describing  the  own- 
ership of  it,  in  the  indictment,  according  to  the  established  rules 
of  framing  that  instrument.  The  name  of  the  owner  must  be 
stated,  if  it  is  known,  and,  if  not,  it  may  be  alleged  to  be  the 
property  of  some  person  unknown."*® 

310.  Property  Unlawfully  Acquired  or  PoBidSsecL 

The  fact  that  property  has  been  acquired  or  is  possessed  un- 
lawfully, or  even  criminally,  does  not  deprive  it  of  its  character 
as  property,  or  outlaw  it,  so  as  to  withdraw  it  from  the  pro- 
tection of  the  criminal  law,  and  prevent  it  from  being  larceny  to 
feloniously  take  and  carry  it  away.  Thus,  it  has  been  held 
from  a  very  early  day  that  property  may  be  stolen  from  one 
who  has  himself  stolen  it,  and  that  the  indictment  may  lay  the 
ownership  in  him.*®  It  is  also  larceny  to  feloniously  take  and 
carry  away  intoxicating  liquors,  or  money  derived  from  a  sale 
thereof,  though  they  may  have  been  kept  or  sold  in  violation  of 
law  j**^  or  property  used  for  gaming  in  violation  of  law.*^ 

48  Ransom  v.  State,  supra.  As  to  what  constitutes  larceny  of  lost 
property,  see  post,  S  819. 

The  Tennessee  court  has  made  a  distinction  between  lost  property  and 
property  that  has  been  merely  mislaid  by  the  owner,  and  have  held  that 
mislaid  property  is  the  subject  of  larceny.  LAwrence  v.  State,  1  Humph. 
(Tenn.)  228,  34  Am.  Dec.  644;  Pritchett  v.  State,  2  Sneed  (Tenn.)  285, 
62  Am.  Dec  468;  but  that  lost  property  is  not.  Porter  y.  State,  Mart 
St  T.  (Tenn.)  226;  Pritchett  v.  State,  supra.  And  see  People  v.  An- 
derson, 14  Johns.  (N.  T.)  294,  7  Am.  Dec  462  (Thompson,  C.  J.,  dissent- 
ing). This  distinction,  however,  is  not  sound,  and  there  is  no  reason 
for  it  See  post,  S  319  et  seq.,  where  the  larceny  of  lost  property  is 
treated. 

«»Tear  Book  13  Edw.  IV.  8  b;  1  Hale,  P.  C.  607;  Com.  y>  Rourke,  10 
Cush.  (Mass.)  897,  399;  Ward  v.  People,  8  Hill  (N.  Y.)  395,  6  Hill  (N. 
Y.)  144,  Beale's  Cas.  595;  post,  S  813. 

fio  Com.  V.  Rourke,  supra;  Com.  v.  Coffee,  9  Gray  (Mass.)  189;  State 
V.  May,  20  Iowa,  805. 

SI  Bales  V.  State,  8  W.  Va.  685. 
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811.  Ohoses  in  Action. 

At  common  law  it  is  well  settled  thaty  while  a  mere  piece  of 
paper  is  the  subject  of  larceny,  a  paper  upon  which  a  valid  and 
existing  agreement  is  written  is  not.  The  paper  then  becomes 
a  mere  chose  in  action,  or,  more  properly  speaking,  mere  evi- 
dence of  a  chose  in  action,  and  loses  its  value'  and  existence  as 
property.  It  is  not  larceny,  therefore,  at  common  law,  to  take 
and  carry  away  a  promissory  note,  bank  note,  bond,  or  any 
other  wilting  evidencing  a  contract.**^  The  reason,  it  has  been 
said,  is  that  ''the  paper  becomes  evidence  of  a  right,  and  ceases 
to  have  any  existence  as  anything  else,"  and  "though  the  evi- 
dence is  stolen,  the  right  remains  the  same."^'  If  the  chose  in 
action  is  so  defective  as  to  be  void,  or  if  the  promissory  note  or 

82  2  East,  P.  C.  697;  4  Bl.  Comm.  234;  1  Hawk.  P.  C.  c.  83,  S  22;  Reg. 
V.  PoweU,  2  Den.  C.  C.  403,  5  Cox,  C.  C.  396,  16  Jur.  117;  Reg.  v.  Watts, 
Dears.  C.  C.  326;  6  Cox,  C.  C.  304,  18  Jur.  192,  Beale's  Cas.  493,  MikeU's 
Cas.  647;  Culp  v.  State,  1  Port.  (Ala.)  83,  26  Am.  Dec.  357;  People  v. 
Griffin,  38  How.  Prac.  475;  State  v.  Dill,  75  N.  C.  257;  Warner  v.  Com.» 
1  Pa.  154,  44  Am.  Dec.  114;  Thomasson  v.  State,  22  Ga.  499. 

The  fact  that  an  agreement  is  not  8tami>ed  as  required  by  law  does  not 
Invalidate  it,  so  as  to  make  it  the  subject  of  larceny  as  a  mere  piece 
of  paper,  where  the  stamp  may  be  put  upon  it  at  any  time,  so  as  to  ren- 
der it  admissible  as  evidence.    Reg.  v.  Watts,  supra. 

i>  Per  Baron  Alderson,  in  Reg.  v.  Watts,  supra.  It  has  been  held  in 
England  that  a  railroad  ticket  entitling  the  holder  to  travel  on  the  rail- 
road is  the  subject  of  larceny  at  common  law.  Reg.  v.  Boulton,  8  Cox, 
C.  C.  678;  Reg.  v.  Beecham,  5  Cox,  C.  C.  181.  So,  also,  of  a  pawnbroker's 
ticket  Reg.  v.  Morrison,  BeH,  C.  C.  158,  8  Cox,  C.  C.  194,  5  Jur.  (N.  S.) 
604.  In  this  case  the  ticket  was  distinguished  from  a  chose  in  action 
as  being  a  document  importing  property  in  possession  of  the  holder. 

It  is  very  doubtful  whether  these  decisions  can  be  sustained  at  com- 
mon law.  Such  tickets  are  certainly  mere  evidence  of  a  contract, — ^mere 
choses  in  action, — ^and  seem  clearly  to  be  within  the  general  rule.  See, 
in  support  of  this  view.  State  v.  Hill,  1  Houst.  (Del.)  420;  Millner  v. 
State,  15  Lea  (Tenn.)  179. 

A  railroad  ticket  is  within  a  statute  making  it  larceny  to  steal  "any 
instrument  or  writing  whereby  any  demand,  right,  or  obligation  is 
created,  ^  ^  ^  or  any  other  valuable  writing."  Millner  v.  State, 
supra. 
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bank  bill  has  been  paid,  an  indictment  may  be  maintained  for 
stealing  the  paper  on  which  it  is  written.*'* 

Statutes  have  been  enacted  in  most  jurisdictions  changing  this 
rule  of  the  common  law^  and  making  choses  in  action  generally, 
or  particular  kinds  of  choses  in  action,  the  subject  of  larceny^ 
To  sustain  an  indictment  under  such  a  statute,  the  thing  taken 
must  come  strictly  within  the  terms  of  the  statute.*^*    Wliether  * 

a  particular  instrument  is  within  a  statute  depends  entirely  up- 
on the  intention  of  the  legislature,  to  be  determined  by  a  con- 
struction of  the  statute,  and  in  the  construction  of  the  statutes 
the  courts  have  sometimes  differed.*^* 

The  statutes  are  not  to  be  construed  as  making  it  larceny  to 
take  invalid  or  valueless  instruments.  The  instrument  must 
be  valid,  and  must  have  "a  legal  entity  as  a  matter  of  value.^'*^* 

5«a  Though  the  notes  are  relssuable,  Rez  v.  Clarke,  2  Leach,  C.  C.  , 

1036,  Rubs.  &  R.  181;  Rex  v.  Vyse,  1  Mood.  C.  C.  218.  See,  also,  Reg. 
y.  Perry,  1  Den.  C.  C.  69,  1  Car.  &  K.  725. 

64Culp  V.  State,  1  Port  (Ala.)  38,  26  Am.  Dec.  857;  Damefwood  v. 
State,  1  How.  (Miss.)  262;  Johnson  v.  State,  11  Ohio  St  324;  State  v. 
Wilson,  8  Brev.  (S.  0.)  Id6;  State  v.  Calvin,  22  N.  J.  Law,  207. 

Postage  stamps  may  be  the  subject  of  larceny  under  the  aiot  of  oon- 
gress.    Jolly  v.  U.  S.,  170  U.  S.  402. 

BB  In  some  Jurisdictions,  for  instance,  it  has  been  held  that  an  indict- 
ment would  not  lie  for  stealing  bank  notes  under  a  statute  making  it 
larceny  to  steal  "promissory  notes."    Culp  v.  State,  1  Port  (Ala.)  88,  ^ 

26  Am.  Dec.  357.  In  others  it  has  been  held  that  bank  notes  are  prom- 
issory notes,  within  the  meaning  of  the  statute.  State  v.  Wilson,  8 
Brev.  (S.  C.)  196. 

In  State  v.  Calvin,  22  N.  J.  Law,  207,  it  was  held  that  choses  in  action 
were  not  within  a  statute  punishing  the  stealing  of  "goods  and  chat- 
tels." See,  also,  U.  S.  v.  Davis,  5  Mason,  356,  Fed.  Cas.  No.  14,930.  ^ 
But  in  Corbett  v.  State,  81  Ala.  829,  bank  notes  or  bills  were  held  to  be 
"personal  goods,"  within  the  meaning  of  the  statute,  and  in  McDonald 
V.  State,  8  Mo.  283,  they  were  held  to  be  "personal  property."  See,  also,  ^ 
U.  S.  V.  Moulton,  5  Mason,  537,  Fed.  Cas.  No.  15,827. 

The  term  "eftects"  in  a  statute  covers  bills  of  exchange,  promissory 
notes,  etc.    State  v.  Newell,  1  Mo.  248. 

B«Culp  V.  State,  1  Port  (Ala.)  33,  26  Am.  Dec.  857;  Wilson  v.  State, 
1  Port  (Ala.)  118;  People  v.  Loomis,  4  Denio  (N.  T.)  380;  State  v. 
TiUery.  1  Nott  ft  McC.  (S.  C.)  9.  i 
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It  18  sufficient,  however,  if  it  is  of  such  a  character  as  to  be  nego- 
tiable and  good  in  the  hands  of  a  bona  fide  holder  for  value.*^^ 

312.  Value. 

To  be  the  subject  of  larceny,  the  thing  taken  mtist  be  of  some 
value,*^  but  the  least  value  is  sufficient.  It  is  larceny  at  com- 
mon law  to  steal  a  piece  of  paper,  or  anything  else  that  is  prop- 
erty, though  it  may  be  of  less  value  than  the  least  known  coin.*^® 
It  is  enough  if  the  property  be  of  any  value  to  the  owner, 
though  it  may  be  of  no  value  whatever  to  any  other  person.** 

313.  Ownership  and  Pofuiession  of  the  Property. 

(a)  In  General, — To  constitute  larceny,  the  goods  taken  must 
be  the  property  of  another  than  the  accused.  This  idea  is  ex^ 
pressed  in  all  the  definitions  of  the  offense.*^ 

Though  a  duehiU  is  within  a  statute  punishing  the  steaUng  of  any  or- 
der, bill  of  exchange,  promissory  note,  "or  other  obligation"  for  the  pay- 
ment of  money,  it  is  not  larceny  to  take  and  carry  away  a  duebill  that 
*has  been  paid,  as  it  has  no  force  or  effect  as  an  obligation  after  pay- 
ment.   State  V.  Campbell,  108  N.  C.  844,  9  8.  B.  410. 

»7  Thus,  in  Com.  v.  Rand,  7  Meto.  (Mass.)  476,  41  Am.  Dec.  455,  un- 
der a  statute  making  it  larceny  to  steal  bank  notes,  it  was  held  that 
bank  notes  were  the  subject  of  larceny  after  having  been  redeemed  by 
the  bank,  as  they  could  be  reissued,  and  would  be  good  in  the  hands  of 
a  bona  flde  purchaser  for  value.  See,  also,  Starkey  v.  State,  6  Ohio  St. 
266, 

Bft Wilson  V.  State,  1  Port.  (Ala.)  118;  CoUins  v.  People,  89  lU.  238; 
Payne  v.  People,  6  Johns.  (N.  T.)  103  (where  it  was  held  that  a  letter 
was  not  the  subject  of  larceny) ;  State  v.  Tillery,  1  Nott  ft  McC.  (S.  C.) 
$;  Wolverton  v.  Com.,  75  Va.  909. 

»»  Reg.  V.  Perry,  1  Den.  C.  C.  69,  1  Car.  ft  K.  725,  1  Cox,  C.  C.  222. 
And  see  Reg.  v.  Morris,  9  Car.  ft  P.  849;  Reg.  v.  Rodway,  9  Car.  A  P. 
784. 

•oReg.  V.  Morris,  supra;  State  v.  Allen,  R.  M.  Charlt.  (Ga.)  518. 
The  property  need  not  be  of  the  value  of  any  known  coin.  Reg.  v.  Mor- 
ris, supra;  Wolverton  v.  Com.,  76  Va.  909. 

«i  For  this  reason,  one  who  has  contracted  to  sell  property  to  another 
cannot  be  guilty  of  larceny  in  taking  the  property,  if  the  contract  was 
made  by  him  under  duress,  or  if  it  is  executory,  so  that  no  title  has 
passed.    Love  v.  State,  78  Ga.  66,  8  S.  E.  893. 
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(b)  Special  Ownership  or  Possession  in  Another. — ^It  is  not 
meant  by  this,  however,  that  the  general  ownership  must  neces- 
sarily be  in  another.  A  special  ownership  or  possession  is 
enough.  Thus,  if  goods  are  stolen  from  one  who  has  himself 
stolen  them,  an  indictment  may  be  sustained  laying  the  owner- 
ship in  the  thief.*^  Again,  a  person  may  be  guilty  of  larceny 
in  taking  his  own  property  from  one  who  has  a  special  right 
of  property  therein,  as  from  a  pledgee  or  mortgagee,  or 
from  an  officer  having  possession  by  virtue  of  an  exe- 
cution or  writ  of  attachment,  or  from  any  other  bailee  with  a 
special  right  of  property,  and  the  indictment  in  such  a  case  may 
lay  the  ownership  in  the  pledgee,  mortgagee,  or  officer,  etc.** 
When  a  third  person  steals  goods  from  a  bailee  having  a  special 
right  of  property  therein,  as  from  a  pledgee,  carrier,  levying 
officer,  etc.,  it  may  be  treated  as  larceny  either  from  the  general 
owner  or  from  the  bailee,  and  the  indictment  may  lay  the  owner- 
ship in  either.**  This  principle  does  not  apply  to  property  in 
the  hands  of  a  servant.  He  has  the  bare  custody,  and  not  the 
possession,  the  possession  being  constructively  in  the  master.  If 
property  in  the  hands  of  a  mere  servant  is  taken,  it  is  a  larceny 
from  the  master,  and  the  ownership  must  be  laid  in  the  mas- 
ter.*' 

•31  Hale,  P.  C.  607;  Tear  Book  13  Edw.  IV.  8  b;  Anon.»  Keilwey,  160 
pi.  2,  Mikeirs  Cas.  663;  Ward  v.  People,  8  Hill  (N.  T.)  396,  6  HUl  (N. 
T.)  Hi,  Beale'B  Gas.  696,  MikeU's  Gas.  663;  Gom.  y.  Rourke,  10  Gush. 
(Mass.)  397,  899. 

«sl  Hale,  P.  G.  613;  1  Hawk.  P.  G.  c.  83,  S  80;  2  East,  P.  G.  668; 
Anon.,  Tear  Book,  7  Hen.  VI.  42,  pi.  18,  Mikell's  Gas.  666;  Reg.  y.  Web- 
ster, 9  Gox,  G.  G.  13,  Beale'B  Gas.  676;  People  v.  Stone,  16  Gal.  869; 
People  T.  Thompson,  84  Gal.  671;  Adams  v.  State,  46  N.  J.  Law,  448» 
Beale's  Gas.  679;  Palmer  v.  People,  10  Wend.  (N.  T.)  166,  26  Am.  Dec. 
661;  People  v.  Long,  60  Mich.  249,  16  N.  W.  106;  Henry  t.  State,  110 
Ga.  760,  86  S.  E.  66,  Mikell's  Gas.  666.    See  post,  S  331. 

«« In  addition  to  the  cases  cited  in  the  note  preceding,  see  State  t» 
Mullen,  30  Iowa,  203;  Gom.  T.  O'Hara,  10  Gray  (Mass.)  469;  State  t» 
Gorham,  66  N.  H.  162;  Owen  v.  State,  6  Humph.  (Tenn.)  830. 

«ft  Gom.  ▼.  Morse^  14  Mass.  217;  People  t.  Bennett.  37  N.  T.  117,  9a 
Am.  Dec.  661* 
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(c)  Joini  TenatUs  and  Tenants  in  Common — Partners. — 
One  of  several  joint  tenants  or  tenants  in  common  of  property 
cannot  commit  larceny  in  taking  the  property,  whatever  his  in- 
tent may  be,  ^Hbecause  one  tenant  in  common  taking  the  whole 
doth  but  what  by  law  he  may  do."**  The  same  is  true  of  a 
partlier.*''  It  is  otherwise  by  express  statutory  provision  in  some 
jurisdictions. 

(d)  Husband  and  Wife. — ^At  common  law,  because  of  the 
unity  of  husband  and  wife,  a  wife  cannot  commit  larceny  by 
taking  and  carrying  away  her  husband^s  property;*^  and  the 
rule  is  not  changed  by  the  fact  that  she  has  committed  adultery, 
for  this  does  not  destroy  the  relation  of  husband  and  wife.** 

M 1  Hale,  P.  C.  613;  Rex  y.  Willis.  1  Mood.  C.  C.  876.  MikeU's  Cas.  672. 
See  Bonham  v.  State.  66  Ala.  466.  It  is  so  by  the  express  proyision  of 
the  Texas  statute,  unless  the  person  from  whom  the  property  is  taken 
is  entitled  to  the  exclusiye  possession.  See  Bell  y.  State.  7  Tex.  App. 
26;  Fairy  y.  State.  18  Tex.  App.  314.  A  part  owner,  howeyer.  may  be 
guilty  in  taking  the  property  from  the  possession  of  a  third  person, 
who  is  chargeable  with  its  safe  keeping.  Rex  y.  Bramley,  Russ.  ft  R. 
478.  Mikeirs  Cas.  670. 

•7  See  the  authorities  cited  in  the  note  preceding. 

A  partner  (as  a  member  of  an  unincorporated  society)  may  be  guilty 
of  larceny  in  taking  funds  from  a  copartner,  where  the  latter  has 
charge  of  the  funds,  and  is  bound  to  account  for  them.  Reg.  y.  Webster. 
9  Cox.  C.  C.  13.  Beale's  Cas.  676. 

M 1  Hale.  P.  C.  613;  1  Hawk.  P.  C.  c.  83.  S  19;  2  Bast.  P.  C.  668;  Anon.. 
Fitzh.  Abr..  Corone.  466.  Mikell's  Cas.  668;  Reg.  y.  Tollett.  Car.  ft  M. 
112.  Beale's  Cas.  633;  Reg.  y.  Kenny.  2  Q.  B.  Diy.  307.  13  Cox.  C.  C. 
897.  Mikell's  Cas.  669;  Rex  y.  Willis.  1  Mood.  C.  C.  876,  Mikeirs  Cas.  672; 
Reg.  y.  Featherstone,  Dears.  C.  C.  369.  6  Cox.  C.  C.  376;  State  y.  Banks. 
48  Ind.  197;  Lamphier  y.  State^  70  Ind.  317.  324. 

"The  wife  cannot  commit  felony  of  the  goods  of  her  husband,  for  they 
are  one  person  in  law."    1  Hale.  P.  C.  613. 

According  to  Hawkins,  the  reason  for  this  doctrine  is  "because  a  hus- 
band and  wife  are  considered  as  one  person  in  law.  and  the  husband  by 
endowing  the  wife  at  the  marriage  with  all  his  worldly  goods,  glyes  her 
a  kind  of  interest  in  them."    1  Hawk.  P.  C.  c.  33.  S  19. 

Where  the  husband's  interest  in  his  wife's  personal  property  is  abol- 
ished he  may  be  conyicted  of  the  larceny  of  her  money.  Beasley  y. 
State,  138  Ind.  662.  38  N.  B.  36.  46  Am.  St.  Rep.  418.  Contra,  Thomas 
y.  Thomas,  61  IlL  162;  State  y.  Parker.  3  Ohio.  Dec.  (reprint)  661. 
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ilTor  can  a  husband  commit  larceny  in  taking  and  carrying  away 
separate  property  of  his  wife.^® 

Third  Persons  Aiding  Wife  or  Taking  with  Her  Consent. — 
Because  of  this  principle,  it  has  been  held  in  some  of  the  cases 
that  a  third  person  is  not  guilty  of  larceny  in  aiding  a  wife  to 
take  and  carry  away  her  husband's  property,  whatever  his  in- 
tent may  be,^*  nor,  according  to  some  of  the  authorities,  by 
himself  taking  and  carrying  away  the  husband's  property  with 
the  wife's  consent,  or  when  it  is  delivered  to  him  by  her,'*  un- 
less he  is  living  in  adultery  with  the  wife,  or  is  eloping  with 
h^  with  intent  to  do  so,  in  which  case  it  has  been  held  that  he 
is  guihy.'* 

99  Reg.  v.  Kenny,  supra.  There  is  dtetum  to  the  contrary  in  Reg. 
▼.  Feathenitone,  supra. 

TO  2  Bish.  New  Crlm.  1mm,  |  872  (2);  Tkomas  ▼.  Thomas,  51  111  162. 

It  has  been  held  in  Illinois  that  the  married  woman's  act  has  not  so 
far  changed  the  relation  of  husband  and  wife  as  to  render  it  possible 
for  a  man  to  steal  his  wife's  separate  property.  Thomas  y.  Thomas, 
supra. 

The  contrary  is  true  in  Indiana,  Beasley  v.  State,  138  Ind.  562,  88  N. 
B.  35,  46  Am.  St.  Rep.  418,  and  a  man  may  be  guilty  of  larceny  of  prop* 
erty  which  the  constitution  makes  her  sole  and  separate  property. 
Hunt  v.  State  (Ark.)  79  8.  W.  769,  65  L.  R.  A.  71. 

Ti  Reg.  Y.  Avery,  Bell,  C.  C.  150,  8  Cox,  C.  C.  184;  LAmphier  y.  State, 
70  Ind.  317,  824. 

73 1  Hale,  P.  C.  514;  2  East,  P.  C.  558;  1  Hawk.  P.  C.  c.  88,  S  19;  Rex  y. 
Harrison,  1  Leach,  C.  C.  47,  2  Bast,  P.  C.  559;  Pebple  y.  Swalm,  80  Cal. 
46,  22  Pac.  67. 

TtReg.  Y.  Tollett,  Car.  ft  M.  112,  Beale's  Cas.  533;  Reg.  Y.  Flatman, 
14  Cox,  C.  C.  396;  Reg.  y.  Harrison,  12  Cox,  C.  C.  19;  Reg.  y.  Mutters, 
Leigh  ft  C.  511,  10  Cox,  C.  C.  50;  Reg.  y.  Thompson,  1  Den.  C.  C.  549,  4 
Cox,  C.  C.  191;  Reg.  Y.  Featherstone,  Dears.  C.  C.  369,  6  Cox,  C.  C.  376; 
Lamphier  y.  State,  70  Ind.  317,  325.  The  adulterer,  howeYer,  must  par- 
ticipate in  the  taking  and  carrying  away  of  the  property.  Reg.  y.  Tay- 
lor, 12  Cox,  C.  C.  627;  Reg.  y.  Rosenberg,  1  Car.  ft  K.  283, 1  Cox,  C.  C.  21. 

It  has  been  held  that  an  adulterer  who  takes  possession  of  none  of  the 
husband's  goods  except  the  wearing  apparel  of  the  wife  is  not  guilty 
of  larceny.  Reg.  y.  Fitch,  Dears,  ft  B.  187,  7  Cox,  C.  C.  269,  3  Jur.  (N. 
S.)  524.  And  see  Lamphier  y.  State,  70  Ind.  317,  325.  Reg.  y.  Tollett, 
Car.  ft  M.  112,  Beale's  Cas.  533,  is  to  the  contrary. 
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The  true  doctrine,  however,  on  this  point,  i&  that  the  liability 
of  a  man  who  takes  and  carries  away  another's  property  with 
the  consent  of  the  owner's  wife,  or  when  it  is  delivered  to  him 
by  her,  or  who  aids  her  in  doing  so,  does  not  depend  upon  the 
fact  that  he  has  committed,  or  intends  to  commit,  adultery  with 
her,  but  upon  whether  the  circumstances  are  such  that  the  hus- 
band's consent  to  the  taking  may  be  presumed,  and  that,  if  he 
knows  that  the  husband  does  not  assent,  he  may  be  guilty  of 
larceny,  though  he  has  not  committed  adultery  with  the  wife, 
and  does  not  intend  to  do  so.''*  If  he  has  committed  adultery 
'with  her,  or  is  eloping  with  her  with  intent  to  do  so,  he  is  guilty 
because  the  assent  of  the  husband  imder  such  circumstances 
cannot  be  presumed  J* 

(0)  The  Taking  in  Larceny. 

314.  Manner  of  Taking  PoBsession. — ^To  constitute  larceny 
the  property  miut  be  taken  ;^^  but^  except  as  hereafter  stated, 
it  need  not  be  taken  in  any  particular  maimer  or  by  any  par- 
ticular means.    The  taking  may  be— 

1.  By  the  hands  of  the  thief. 

2.  By  means  of  an  inanimate  agency. 

3.  By  means  of  an  innocent  human  agent. 

4.  It  need  not  be  secretly. 

6.  It  must  not  be  from  the  person  by  violence  or  pntting  in 
fear,  for  this  is  robbery. 

The  taking  in  larceny  is  generally  by  the  hand  of  the  thief, 
so  that  he  acquires  actual  possession  of  the  property.     But  it 

T4Rex  ▼.  Tolfree,  1  Mood.  C.  C.  243;  Reg.  v.  Berry,  BeU,  C.  C.  96, 
8  Cox,  C.  C.  117,  5  Jur.  (N.  S.)  228;  People  y.  Cole,  43  N.  Y.  608;  People 
V.  Schuyler,  6  Cow.  (N.  Y.)  572. 

TBReg.  ▼.  Berry,  Bell,  C.  C.  95,  8  Cox,  C.  C.  117,  5  Jur.  (N.  S.)  228; 
People  V.  Schuyler,  6  Cow.  (N.  Y.)  572. 

76  An  indictment  for  larceny  always  uses  this  word.  It  charges  that 
the  accused  "did  feloniously  take,  steal,  and  carry  away"  the  property. 

To  take  an  article  feloniously  is  accomplished  hy  simply  laying,  hold 
of,. grasping,  or  seizing  it  antmo  furandl,  with  the  hands  or  otherwise. 
Gettinger  y.  State,  13  Neb.  308,  14  N.  W.  403. 
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need  not  be  so.  A  man  may  take  constructive  possession^  so  as 
to  be  guilty  of  larceny,  by  employing  some  inanimate  agency. 
For  example,  he  may  steal  gas  from  a  gas  company  by  fraudu- 
lently attaching  a  pipe  to  the  pipes  of  the  company,  and  thus 
drawing  the  gas  into  his  house  and  consuming  it,  without  its 
passing  through  the  meter;''''  or  he  may  steal  a  hog  by  dropping 
com  along  the  ground,  and  thereby  enticing  it  from  the  prem- 
ises of  the  owner  into  his  own  inclosure.^* 

The  taking  may  also  be  by  the  hand  of  an  innocent  human 
agent,  as  an  insane  person,  or  a  child  of  tender  years,  or  a  person 
who  is  ignorant  of  the  factsJ®  Thus,  a  man  may  steal  a  trunk 
by  fraudulently  changing  the  baggage  checks  at  a  railroad  sta- 
tion, and  thereby  causing  the  trunk  to  be  removed  by  the  em- 
ployes of  the  railroad  company  from  the  possession  of  the  true 
owner,  and  put  into  his  own  possession.  It  has  been  held  in 
such  a  case  that  the  larceny  is  complete  as  soon  as  there  is  the 
least  removal  of  the  trunk  by  the  company,®^  A  person  is  also 
guilty  of  larceny  if,  intending  to  steal  property,  he  fraudulent- 
ly takes  out  a  writ  of  replevin  or  other  legal  process,  upon  a 
false  affidavit,  and  without  color  of  title,  and  thereby  obtains 
possession,'^ 

TT  Reg.  T.  White,  3  Car.  A  K.  363,  Dears.  C.  C.  203,  6  Cox,  C.  C.  218, 
Beale's  Cas.  506,  Mikell's  Cas.  679;  Com.  y.  Shaw,  4  Allen  (Mass.)  808, 
81  Am.  Dec  706,  Beale's  Cas.  601.  And  see  the  other  cases  cited  ante,  | 
806. 

A  person  may  steal  property  from  a  slot  machine  by  dropping  into  the 
slot  a  piece  of  metal  other  than  money.  Reg.  t.  Hands,  16  Cox,  C.  C. 
188,  Beale's  Cas.  614. 

78  Edmonds  y.  State,  70  Ala.  8,  45  Am.  Rep.  67,  Beale's  Cas.  511.  And 
see  State  ▼.  Wisdom,  8  Port.  (Ala.)  611. 

19  z  Chit.  Crlm.  Law,  925;  Rex  ▼.  Pitman,  2  Car.  ft  P.  423;  Com.  y. 
Barry,  125  Mass.  390,  Beale's  Cas.  508;  Cummins  ▼.  Com.,  5  Ky.  L.  R. 
200,  Mikell's  Cas.  682;  Sikes  t.  State  (Tex.  Cr.  App.)  28  S.  W.  688; 
Lane  v.  State,  41  Tex.  Cr.  R.  558,  55  S.  W.  881;  State  ▼.  Hunt,  45  Iowa, 
673. 

80  Com.  T.  Barry,  supra. 

Ml  Hale,  P.  C.  607;  1  Hawk.  P.  C.  c.  83,  S  12;  Rex  v.  Chissers,  T. 
Raym.  275.  Beale's  Cas.  515. 


\ 


LARCBNT.  447 

SiedUh  and  Secrecy  not  Necessary. — ^Property  is  generally 
stolen  secretly,  but  this  is  not  at  all  necessary.  If  it  is  taken 
openly,  this  fact  may  have  great  weight  in  showing  that  there 
was  no  felonious  intent;  but,  if  it  appears  that  there  was  in 
fact  a  felonious  intent,  an  open  taking  is  as  much  larceny  as  a 
secret  taking.^^ 

Violence  or  Putting  in  Fear. — The  property  must  not  be  tak- 
en from  the  person  of  the  owner  by  violence  or  by  putting  in 
fear,  for  in  such  a  case  the  offense  is  robbery.^' 

315.  Trespass  in  Taking  Possession— In  General. — ^To  con- 
stitute laroeny,  the  act  of  taking  possession  must  involve  a 
trespass.    The  property,  therefore,  must  be  taken — 

1.  From  the  possession  of  the  owner,  actual  or  construe- 

tive,  and 

2.  Without  his  consent. 

At  common  law,  it  is  well  settled  that  larceny  cannot  be  com- 
mitted without  a  trespass.  The  taking,  therefore,  must  be  un- 
der such  circumstances  as  to  amount  technically  to  a  trespass. 
There  must  be  such  a  taking,  said  an  English  judge,  as  would 
give  rise  to  an  action  of  trespass  de  bonis  asportatis.^*  To 
amount  to  a  trespass,  and  therefore  to  constitute  larceny,  the 
property  must  be  taken  from  the  actual  or  constructive  posses- 
sion of  the  owner,®*  and  it  must  be  taken  without  his  consent. 
One  who  is  himself  in  lawful  possession  of  goods  cannot  com- 

M  See  Rex  t.  Francis,  2  Strange,  1016,  Beale's  Cas.  699;  Clemmons  v. 
State,  89  Tex.  Cr.  R.  279,  46  S.  W.  911. 

M  Long  v.  State,  12  Ga.  293,  318.    See  post,  S  370  et  seq. 

8«Reg.  v.  Smith,  2  Den.  C.  C.  449,  6  Cox,  C.  C.  638;  1  Hawk.  P.  C.  142, 
Mikell's  Cas.  684.  And  see  Rex  y.  Raven,  J.  Kelimg,  24,  Beale's  Cas. 
631;  Reg.  v.  Reeves,  6  Jur.  (N.  S.)  716,  MikelFs  Cas.  708,  and  other 
cases  more  specifically  cited  in  the  notes  following. 

u  Pyland  t.  State,  4  Sneed  (Tenn.)  367.  We  shall  use  the^  word 
^owner"  throughout  our  treatment  of  this  subject,  but,  as  we  have  seen, 
the  person  from  whom  property  is  stolen  may  be  described  as  the 
*'owner"  in  the  indictment,  though  he  has  not  the  general  ownership. 
See  ante,  |  313b. 
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mit  a  trespass  in  converting  them  to  his  own  use,  however  fraud  - 
ulent  his  intent  may  be,  and  therefore  he  cannot  commit  larceny 
in  doing  so.  "Not  can  trespass  or  larceny  be  committed  by 
taking  goods  with  the  free  consent  of  the  owner  to  part  with 
his  property  therein,  if  the  taking  does  not  go  beyond  the  con- 
sent. These  principles  will  be  applied  in  the  sections  foUow- 
ing. 

316.  Oonversion  by  Persozis  Having  LawfiQ  Possession. 

(a)  hi  Oenerdl.. — Since  a  trespass  cannot  be  committed  unless 
the  property  is  taken  from  the  actual  or  constructive  possession 
of  the  owner,  and  without  his  consent,  it  follows  that  one  who 
has  lawfully  acquired  the  possession  of  property  with  the  own- 
er's consent,  and  without  a  felonious  intent  or  fraud,  does  not 
commit  larceny  by  afterwards  fraudulently  converting  it  to  his 
own  use.  There  is  no  larceny  when  he  acquires  possession,  for 
there  is  then  neither  a  felonious  intent,  which  is  an  essential 
clement  of  larceny,®^  nor  a  trespass,  which  is  also  essential ;  and 
there  is  no  larceny  when  he  converts  the  property,  for  there  is 
then  no  trespass.  It  may  therefore  be  laid  down  as  a  general 
rule  that  one  who  lawfully  takes  possession  of  property  by  the 
direction  or  with  the  consent  of  the  owner  cannot  commit  lar- 
ceny by  afterwards  converting  it  to  his  own  use,  provided  he  has 
done  nothing  to  terminate  his  right  to  possession.^^     We  are 

8«  Post,  S  826. 

87  Rex  y.  Raven,  J.  Kelyng,  24,  Beale's  Cas.  631;  Leigh's  Case,!  £each, 
C.  C.  411,  n.,  2  East,  P.  C.  694,  Beale's  Cas.  682,  Mlkell's  Cas.  781;  Rex 
v.  Banks,  Russ.  A  R.  441,  Beale's  Cas.  632;  Reg.  v.  Thrlstle,  3  Cox,  C.  C. 
573,  Beale's  Cas.  633;  Reg.  v.  Pratt,  6  Cox,  C.  C.  373,  Beale's  Ca&  635; 
Reg.  y.  Matthews,  12  Cox,  C.  C.  489,  Mlkell's  Cas.  833;  Rex  v.  Dlngley, 
Show.  53,  Leach,  C.  C.  835,  Mlkell's  Cas.  684;  Reg.  y.  Reeyes,  5  Jur. 
(N.  S.)  716,  Mlkell's  Cas.  708;  Reg.  v.  Reynolds,  2  Cox,  C.  C.  170;  Reg. 
y,  Hey,  3  Cox,  C.  C.  583;  State  v.  England,  8  Jones  (N.  C.)  399,  80  Am. 
Dec.  334;  State  v.  Fann,  65  N.  C.  317;  Hill  v.  State,  57  Wis.  877,  15  N.  W, 
445;  Abrams  v.  People,  6  Hun  (N.  Y.)  491;  Watson  v.  State^  70  Ala. 
13;  People  v.  Smith,  23  Cal.  280;  and  cases  cited  in  the  notes  following. 
See,  also.  Murphy  y.  People,  104  111.  528. 
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speaking  here  of  possession,  as  distinguished  from  the  bare  cus- 
tody. As  we  shall  presently  see,  a  man  may  part  with  the  cus- 
tody of  his  goods  and  retain  the  constructive  possession,  and  in 
such  a  case  a  different  rule  applies. 

(6)  Conversion  by  Bailees,— This  principle  applies  in  all 
cases  of  bailment  A  bailee  cannot  be  guilty  of  larceny  at  com- 
mon law  in  fraudulently  converting  the  property  to  his  own 
use,  if  he  had  no  fraudulent  intent  when  he  acquired  possession, 
and  has  done  nothing  before  the  conversion  to  terminate  thQ 
bailment,  for,  as  his  possession  is  lawful,  there  is  no  trespass.^^ 
Thus,  one  who  hires  or  borrows  a  horse  or  other  property  with- 
out any  fraudulent  intent  does  not  commit  larceny  in  appro- 
priating it  to  his  own  use  during  the  continuance  of  the  bail- 
ment.**  The  same  is  true  of  a  watchmaker  or  other  mechanic 
who  obtains  possession  of  property  for  the  purpose  of  repairing 
it,  etc.,  and  afterwards  converts  it  to  his  own  use,®^  and  of  a 
carrier,  pledgee,  warehouseman,  or  any  other  bailee.®* 

(c)  Possession  Obtained  with  Felonious  Intent, — This  rule 
does  not  apply  in  any  case  if  a  felonious  intent  existed  at  the 
time  the  property  was  obtained.    If  a  person  obtains  the  posses- 

88  See  the  cases  above  cited. 

MRex  V.  Raven,  J.  Kelyng,  24  Beale's  Cas.  631;  Rex  v.  Banks,  Rues, 
lb  R.  441,  Beale's  Cas.  682;  Rex  v.  Meeres,  1  Show.  60,  Mikell's  Cas.  730; 
Watson  V.  State,  70  Ala.  13;  People  v.  Smith,  23  Cal.  280.  And  see 
Rex  V.  Pear,  2  East,  P.  C.  685,  Beale's  Cas.  648;  and  Rex  v.  Semple» 
1  Leach,  C.  C.  420,  Mikell's  Cas.  742. 

40  Reg.  T.  Thrietle,  3  Cox,  C.  C.  673,  Beale's  Cas.  688. 

Where  a  man  received  niaterials  to  be  made  up  into  coats  and  return- 
ed, and,  after  making  thjd  coats,  sold  them,  and  converted  the  proceeds, 
it  was  held  that  he  was  not  guilty  of  larceny  unless  he  intended  to 
steal  at  the  time  he  received  the  materials.  Abrams  v.  People,  6  Hun 
(N.  T.)  491,  Mikell's  Cas.  733.  And  see  Reg.  v.  Saward,  6  Cox,  C.  C. 
295,  Mikell's  Cas.  771. 

•1  Leigh's  Case,  1  Leach,  C.  C.  411  n.,  2  East,  P.  C.  694,  Beale's  Cas. 
632,  Mikell's  Cas.  731;  Reg.  v.  Matthews,  12  Cox,  C.  C.  489,  Mikell's 
Cas.  333;  Reg.  v.  Evans,  Car.  ft  M.  632,  Mikell's  Cas.  732;  Rex  v.  Savage, 
5  Car.  ft  P.  143;  Rex  v.  Fletcher,  4  Car.  ft  P.  545:  Reg.  v.  Hey,  3  Cox, 
C.  C.  582;  State  v.  England,  8  Jones  (N.  C.)  399,  80  Am.  Dec.  334; 
State  V.  Fann,  65  N.  C.  317. 

C.  A  M.  Crimea— 29. 
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fiioii  of  property  by  delivery  from  the  owner  with  fraudulent 
intent,  existing  at  the  time,  of  converting  it  to  his  own  use, 
the  owner  intending  to  part  with  the  possession  only,  he  is 
guilty  of  larceny.®^  By  reason  of  his  fraudulent  intent  his  tak- 
ing of  the  property  is  wrongful,  and  a  trespass,  and  there  is 
therefore  a  concurrence  of  trespass  and  felonious  intent. 

This  principle  applies  to  a  borrowing  or  deposit  of  money,  if 
the  same  money  is  to  be  returned,  so  that  the  borrower  or  depos- 
itary obtains  merely  the  possession,  and  not  the  property. ^^ 

»2Rex  ▼.  Pear,  2  East,  P.  C.  685,  Beale's  Gas.  648;  Reg.  y.  Bunce,  1 
Post.  A  F.  623,  Beale's  Cas.  651;  Rex  v.  Moore,  1  Leach,  C.  C.  314, 
Beale's  Cas.  658;  Rex  y.  Sharpless,  1  Leach,  C.  G.  92,  Beale's  Cas.  611; 
Leigh's  Case,  1  Leach,  C.  C.  411,  n.,  2  East,  P.  C.  694,  Beale's  Cas.  632, 
Mlkell's  Cas.  731;  Reg.  y.  Buckmaster,  16  Cox,  C.  C.  339,  Beale's  Cas. 
663;  Rex  y.  Semple,  1  Leach,  G.  C.  420,  Mlkell's  Cas.  742;  Rex  y.  Patch, 
1  Leach,  C.  C.  238,  Mlkell's  Cas.  778 ;  State  y.  Coombs,  65  Me.  477,  92  Am. 
Dec.  610,  Beale's  Cas.  593;  Smith  y.  People,  53  N.  Y.  Ill,  13  Am.  Rep. 
474,  Beale's  Cas.  653;  Pennsylyania  y.  Campbell,  Add.  (Pa.)  232, 
Mlkell's  Cas.  685;  Loomis  y.  People,  67  N.  Y.  322,  23  Am.  Rep.  123; 
State  y.  Gorman,  2  Nott  ft  McC.  (S.  C.)  90,  10  Am.  Dec.  576;  People  y. 
Smith,  23  Gal.  280;  State  y.  LindenthaU,  6  Rich.  (S.  C.).237,  57  Am. 
Dec.  743;  State  y.  Humphrey,  32  Vt  569,  78  Am.  Dec.  605;  U.  S,  y.  Rod- 
gers,  1  Mackey  (D.  G.)  419;  State  y.  Woodruff,  47  Kan.  151,  27  Pac.  842; 
People  y.  McDonald,  43  N.  Y.  61,  Mlkell's  Cas.  701;  Justices  y.  Peo- 
ple, 90  N.  Y.  12;  Soltau  y.  Gerdau,  119  N.  Y.  380,  23  N.  E.  864; 
State  y.  McRae,  111  N.  C.  665,  16  S.  E.  173;  Starkie  y.  Com.,  7 
Leigh  (Va.)  752;  Beasley  y.  State,  138  Ind.  552,  38  N.  E.  85,  46  Am. 
St  Rep.  418.    Compare  Felter  y.  State,  9  Yerg.  (Tenn.)  397. 

In  State  y.  Llndenthall,  supra,  it  was  held  that  larceny  was  commit- 
ted by  one  who  obtained  possession  of  goods  under  pretense  of  taki&g 
them  to  another  for  examination,  and  possible  purchase,  but  with  real 
intent  to  steal  them,  and  who  afterwards  conyerted  them  to  his  own 
UBe. 

Oreen  goods  trick:  Crum  y.  State,  148  Ind.  401,  47  N.  E.  833.  Bet- 
ting on  sham  race:  Doss  y.  People,  158  111.  660,  41  N.  B.  1093,  49  Am. 
St.  Rep.  180. 

Fraudulent  Intent  may  be  Inferred  from  the  fact  of  his  conyerting  the 
property  immediately.    Com.  y.  Rubin,  165  Mass.  453,  48  N.  B.  200. 

OS  Rex  y.  Moore,  1  Leach,  C.  C.  314;  Reg.  y.  Bunce,  1  Fost.  ft  F.  528; 
Stinson  y.  People,  43  111.  397;  State  y.  Copeman  (Mo.)  84  3.  W.  942; 
Loomis  y.  People,  67  N.  Y.  322,  23  Am.  Rep.  123;  People  y.  Miller,  169 
N.  Y.  339,  62  N.  E.  418,  88  Am.  St.  Rep.  546. 
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Some  of  the  courts  have  applied  the  principle  to  cases  in 
which  a  person  hands  another  money  to  go  out  and  get  changed, 
or  to  purchase  property,  holding  that  in  such  a  case  the  latter 
is  a  bailee  intrusted  with  the  possession,  and  that,  if  he  fraudu- 
lently intends,  at  the  time  of  receiving  the  money,  to  convert  it 
to  his  own  use,  and  does  so,  he  is  guilty  of  larceny.®* 

(d)  Possession  Obtained  by  Fraud,  but  Without  Felonious 
Intent.— li  a  bailee  is  guilty  of  fraud  in  obtaining  the  property, 
he  is  guilty  of  trespass,  in  contemplation  of  law,  though  his 
intent  may  not  then  be  felonious ;  and  this  trespass  continues  so 
long  as  he  has  possession.  It  follows  that,  if  he  afterwards 
forms  and  carries  out  a  felonious  intent,  he  is  guilty  of  lar- 
ceny.®*^ 

{e)  Termination  of  Bight  to  Possession  before  Conversion — 
(1)  In  Oeneral. — The  rule  that  a  bailee  who  has  lawfully  ac- 
quired possession  cannot  commit  larceny  by  a  subsequent  con- 
version applies  only  when  the  property  is  converted  during  the 
bailment  If  the  bailment  terminates  for  any  reason,  the  pos- 
session vests  constructively  in  the  owner,  and  an  appropriation 
after  that  time  involves  a  trespass,  and  may  be  larceny.  Thus, 
an  employe  in  a  store,  if  he  be  regarded  as  a  bailee  of  the 
goods  during  business  hours,  and  not  a  mere  servant  having  the 
bare  custody,  is  guilty  of  larceny  if  he  enters  the  store  after 
business  hours,  and  carries  away  the  goods  animo  furandi,^^ 

In  Loomis  v.  People,  supra,  the  defendant  took  the  prosecutor  into  a 
ealoon,  and  began  to  shake  dice  with  a  confederate.  After  apparently 
winning  once,  he  induced  the  prosecutor  to  lend  him  |90,  saying  that  he 
was  sure  to  win,  and  would  return  the  money.  He  lost  the  money  to 
his  confederate,  and  they  left  the  saloon  It  was  held  that  this  was 
larceny,  as  the  prosecutor  parted  with  the  possession  merely,  and  not 
with  the  right  of  property. 

»*CJom.\.  Barry,  124  Mass.  325;  Com.  v.  Flynn,  167  Mass.  460,  45 
N.  E.  924,  57  Am.  St  Rep.  472;  Justices  y.  People.  90  N.  T.  12,  43  Am. 
Hep.  135  (repudiating  Reg.  y.  Thomas,  9  Car.  ft  P.  741). 

See,  alBo,  Verberg  y.  State,  137  Ala.  73,  34  So.  848,  97  Am.  St.  Rep.  17. 

Bs  State  y.  Coombs,  56  Me.  477,  92  Am.  Dec.  610,  Beale's  Cas.  593. 

•«  Com.  y.  Dayls,  104  Mass.  548. 
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The  same  principle  has  been  applied  to  a  bank  teller  going  into 
the  bank  and  taking  money  from  the  vault  after  business  hours.^^ 

(2)  Termination  of  Right  to  Possession  by  Act  of  Bailee. — 
If  a  bailee,  after  obtaining  possession  without  felonious  intent 
or  fraud,  does  any  act  which  will  have  the  effect  in  law  of  ter- 
minating his  right  to  possession,  and  after  this  feloniously  con- 
verts the  goods  to  his  own  use,  he  is  guilty  of  larceny,  for  after 
the  termination  of  the  bailment  he  no  longer  has  any  special 
property  in  the. goods  or  lawful  possession,  but  stands  in  the 
same  position  as  a  servant  having  the  mere  charge  or  custody  of 
them,^®  the  legal  possession  being  in  the  owner.*®  Thus,  if  a 
man  hires  or  borrows  a  horse  to  ride  to  A.,  and  rides  to  B.,  or  if 
he  hires  or  borrows  a  horse  for  one  day  and  wrongfully  keeps 
it  for  two,  he  thereby  terminates  the  bailment ;  and  if  he  forms 
and  carries  out,  at  B.  or  on  the  road  to  B.,  or  on  the  second  day, 
as  the  case  may  be,  a  felonious  intent  to  convert  the  property 
to  his  own  use,  he  is  guilty  of  larceny.^^* 

(5)  Breaking  BuLh. — ^And  on  the  same  principle,  if  a  carrier 
or  other  bailee  of  goods  breaks  bulk,  as  where  he  opens  a  box 
or  trunk  and  takes  goods  or  money  therefrom  with  felonious 
intent,  he  is  guilty  of  larceny.^®* 

•T  Com.  ▼.  Barry,  116  Mass.  1. 

While  the  cases  cited  in  this  and  the  preceding  note  may  be  referred 
to  as  illustrating  the  principle  stated  in  the  text,  they  were  not  decided 
on  correct  grounds,  for  they  were  not  cases  of  bailment  at  all.  A  mere 
dork  in  a  store  or  a  teller  in  a  bank  is  a  mere  servant,  as  he  has  the 
mere  custody,  not  the  poseession,  of  the  goods  or  money  intrusted  to 
him,  and  an  appropriation  by  him,  even  during  business  hours,  would 
be  larceny.    Post,  S  817. 

•8  Poet,  S  817. 

••Carrier's  Case,  Tear  Book  18  Bdw.  IV.  9,  pi.  6,  Beale'e  Cas.  638, 
Mikeirs  Cas.  734;  Reg.  v.  Peyser,  2  Den.  C.  C.  233,  Beale's  Cas.  643; 
Langley  ▼.  Bradshawe,  Rolle  Abr.  73,  pi.  16,  MikeH's  Cas.  737;  Reg.  y. 
Saward,  5  Cox,  C.  C.  295,  Mikell's  Cas.  771;  State  y.  Fairclough,  29  Conn. 
47,  76  Am.  Dec.  690;  Com.  y.  James,  1  Pick.  (Mass.)  376,  Beale's  Cas. 
645. 

looTunnard's  Case,  1  Leach,  C.  C.  214,  note,  Beale's  Cas.  640;  Reg.  y. 
Haigh,  7  Cox,  C.  C.  403. 

101  Carrier's  Case,  Tear  Book  18  Edw.  IV.  9,  pi.  6,  Beale's  Cas.  638 
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(/)  Delivery  of  Possession  by  Mistake. — ^The  rules  we  have 
just  been  oonsidering  apply  where  the  possession  of  property  is 
delivered  by  mistake.  Whether  a  conversion  by  the  person  to 
whom  it  is  delivered  constitutes  larceny  depends  upon  his  intent 
when  he  obtains  possession.  If  property  intended  for  one  per- 
son is  delivered  to  another  by  mistake,  he  acquires  the  posde»- 

Mikeirs  Cas.  734;  Rex  y.  Brazier,  Ross.  6  R.  337,  MikeU's  Cas.  741;  Rex 
▼.  Howell,  7  Car.  St  P.  825,  Mikell's  Cas.  742;  State  v.  Fairclough,  29 
Conn.  47,  76  Am.  Dec.  690;  Robinson  v.  State,  1  Cold.  (Tenn.)  120,  78 
Am.  Dec.  487;  Nichols  v.  People,  17  N.  Y.  114. 

In  Robinson  y.  State,  supra,  a  man  was  intrusted  with  a  closed  trunk 
to  keep  for  another,  and  he  opened  it,  and  took  money  from  it.  It  was 
held  that  he  was  guilty  of  larceny,  though  it  would  have  been  other- 
wise if  he  had  sold  the  trunk  without  opening  it,  and  appropriated  the 
proceeds.  See,  also.  State  v.  Bngland,  8  Jones  (N.  C.)  899,  80  Am.  Dec 
834. 

It  has  been  held  that  if  a  carrier  or  other  bailee,  intrusted  with  a 
number  of  separate  packages  or  articles,  converts  an  entire  package  or 
article  to  his  own  use,  he  is  not  guilty  of  larceny,  on  the  ground  that 
there  is  no  breaking  of  bulk,  so  as  to  terminate  the  bailment  before  the 
conversion.  Rex  v.  Madox,  Russ.  6  R.  92,  Beale's  Cas.  641,  Mikell's  Cas. 
738;  Rex  v.  Pratley,  5  Car.  6  P.  633;  Reg.  t.  Cornish,  1  Dears.  426. 
There  are  decisions,  however,  to  the  contrary.  Rex  v.  Howell,  7  Car. 
ft  P.  325,  Mikell's  Cas.  742;  Com.  v.  Brown,  4  Mass.  680;  Nichols  v.  Peo- 
ple, 17  N.  T.  114.  At  any  rate,  such  conversion  terminates  the  bailment, 
and  it  is  larceny  to  afterwards  convert  one  of  the  other  packages  or 
articles.  The  rule  is  laid  down  in  an  English  case,  that  if  a  bailee  con- 
verts to  his  own  use  some  of  the  goods  Intrusted  to  him,  and  afterwards 
converts  the  remainder,  he  commits  larceny,  as  the  first  conversion  ter- 
minates the  bailment  Reg.  v.  Peyser,  2  Den.  C.  C.  233,  Beale's  Cas. 
643. 

If  a  miller,  or  the  proprietor  of  a  grain  elevator,  is  given  grain  to 
grind  or  to  keep  and  return,  and  he  separates  a  part  for  his  own  use, 
and  afterwards  converts  it,  he  is  guilty  of  larceny.  Com.  v.  James,  1 
Pick.  (Mass.)  376,  Beale's  Cas.  646.  And  if  a  bag  of  wheat  is  delivered 
to  a  warehouseman  for  safe  custody,  and  he  takes  all  of  the  wheat 
out  of  the  bag,  and  disposes  of  it,  he  is  guilty  of  larceny,  the  same  as  if 
he  took  out.  only  a  part  Rex  v.  Brazier,  Russ.  ft  R.  337,  Mikell's  Cas. 
741. 

A  cabinet  maker  who  is  intrusted  with  a  bureau  or  desk  to  repair 
commits  larceny  if  he  opens  a  secret  drawer,  and  takes  money  there- 
from.   Cartwright  T.  Oreen,  8  Ves.  406. 
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BioJif  and  only  the  possession.  If  lie  acquires  possession  inno- 
cently, his  subsequent  conversion  of  the  -pTopeTtj^atUmofunrndi, 
on  discovery  of  the  mistake,  is  not  larceny,  but  he  is  guilty  of 
larceny  if  he  knows  of  the  mistake  when  he  receives  the  prop- 
erty, and  takes  it  then  animo  furandi}^^  The  same  is  true  when 
a  person,  in  paying  or  lending  money  to  another,  gives  him 
by  mistake  more  money  than  is  intended.*^*  There  are  some 
decisions  in  conflict  with  this  rule,  but  they  cannot  be  sus- 
tained.*®* 

317.  Oonversion  by  Persons  Having  the  Bare  Oustody. 

(a)  In  Oeneral. — There  is  a  well-settled  distinction  in  law 
between  the  possession  of  goods  and  the  mere  charge  or  custody, 
and  this  distinction  plays  an  important  part  in  the  law  of  lar* 
ceny.  The  owner  of  goods  may  deliver  them  to  another  in 
such  a  manner,  or  under  such  circumstances,  as  to  give  the  other 
the  bare  custody,  without  changing  the  possession  in  the  eye  of 
the  law.  The  possession  in  such  a  case  remains  constructively 
in  the  owner,  and,  if  the  person  having  the  custody  converts  the 
goods  to  his  own  use  with  felonious  intent,  he  takes  them  from 

102  Rex  v.  Mucklow,  1  Mood.  C.  C.  160,  Beale's  Cas.  647;  Reg.  v.  Little^ 
10  Cox,  C.  C.  559:  Reg.  v.  Flowers,  16  Cox,  C.  C.  33,  Beale's  Cas.  674; 
Cooper  V.  Com.,  110  Ky.  123,  60  8.  W.  988,  62  L.  R.  A.  136. 

los  Reg  V.  Middleton,  L.  R.  2  C.  C.  38,  Beale'a  Cas.  617;  Reg.  v.  Flow- 
ers, 16  Cox,  C.  C.  83,  Beale's  Cas.  574;  Reg.  v.  Hehir  [1895]  2  Ir.  709, 
18  Cox,  C.  C.  267,  Mikeirs  Cas.  747;  Wolfstein  v.  People,  6  Hun  (N.  Y.) 
121,  Beale's  Cas.  629;  Bailey  v.  State,  58  Ala.  414;  State  ▼.  Ducker, 
8  Or.  394,  84  Am.  Rep.  590;  Cooper  v.  Com.,  110  Ky.  128,  60  S.  W.  938; 
Jones  v.  State,  97  Oa.  430,  26  S.  E.  319;  Bailey  y.  State,  68  Ala.  414; 
Thompson  ▼.  State  (Tex.  Cr.  App.)  56  S.  W.  830. 

104  In  several  cases,  for  example,  it  has  been  held  that,  when  money 
or  property  is  delivered  to  a  person  by  mistake,  the  taking  is  not  com- 
plete, and  he  does  not  acquire  possession,  until  he  discovers  the  mistake, 
and  that  he  is  guilty  of  larceny  if  he  then  forms  and  carries  out  an  in- 
tent to  appropriate  the  property  or  money  to  his  own  use.  Reg.  v. 
Ash  well,  16  Cox,  C.  C.  1,  Beale's  Cas.  666;  State  v.  Ducker,  8  Or.  394. 
These  decisions,  however,  are  contrary  to  the  well-settled  principles 
shown  in  the  preceding  sections,  and  are  opposed  to  the  .weight  of  au- 
thority.    See  Reg.  v.  Flowers,  16  Cox,  C.  C.  83,  Beale's  Cas.  674. 
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the  constructive  possession  of  the  owner,  and  commits  a  trespass 
and  larceny.  And  it  can  make  no  difference,  in  such  a  case, 
when  the  felonious  intent  was  first  formed.*®* 

(6)  Larceny  by  Servants — (Jf)  Delivery  by  Master  to  Serv- 
ant as  Such. — Illustrations  of  this  distinction  generally  arise  in 
the  case  of  servants.  When  a  master  delivers  goods  to  his  serv- 
ant to  be  used  or  worked  by  him  in  the  master's  business,  or  to  be 
taken  carei)f  for  him,  he  does  not  part  with  the  possession.  The 
servant  has  the  bare  custody  or  charge,  and  the  possession  re- 
mains constructively  in  the  master.  It  follows  that,  if  the 
servant  fraudulently  converts  the  goods  to  his  own  use,  he 
takes  them  from  the  constructive  possession  of  the  master,  and 
is  guilty  of  a  trespass  and  larceny;  and,  unlike  in  a  case  of 
bailment,  it  can  make  no  difference  when  the  felonious  intent 
was  first  conceived.  It  is  well  settled,  therefore,  that  it  is  lar- 
ceny for  a  butler  to  fraudulently  appropriate  to  his  own  use 
his  master's  plate,  or  a  farm  hand  or  hostler  his  master's  horses, 
or  a  mere  clerk  in  a  store  or  office  his  master's  goods  or  money, 
of  which  he  has  the  bare  custody,  no  matter  at  what  time  his 
intent  to  do  so  is  first  formed.*  ^^     The  same  principle  applies 

MB  Anon.,  Lib.  Ass.,  187,  pi.  39,  Beale'a  Cas.  614;  Anon.,  J.  Kelyng, 
85,  Beale's  Cas.  616,  Mikell's  Cas.  761;  Rex  v.  ChisserB,  T.  Raym.  275, 
Beale's  Cas.  515;  Reg.  ▼.  Slowly,  12  Cox,  C.  C.  269,  Beale's  Cas.  616;  Rex 
V.  Bass,  1  Leach,  C.  C.  251,  Beale's  Cas.  531;  Reg.  v.  Jones,  Car.  ft  M. 
611,  Mikell's  Cas.  764;  Crocheron  v.  State,  86  Ala.  64,  6  So.  649,  and  other 
cases  cited  in  the  notes  following. 

106  1  Hale,  P.  C.  606;  Anon.,  J.  Kelyng,  35,  Beale's  Cas.  616,  Mikell's 
Cas.  761;  Rex  v.  Paradice,  2  Bast,  P.  C.  565,  Mikell's  Cas.  762;  Robinson's 
Case,  2  East,  P.  C.  565;  Rex  v.  Harvey,  9  Car.  ft  P.  353;  Rex  v.  Bass,  1 
Leach,  C.  C.  251,  Beale's  Cas.  531;  Rex  v.  Lavender,  2  East,  P.  C.  566, 
Beale's  Cas.  532;  State  v.  Self,  1  Bay  (S.  C.)  242;  State  v.  Schingen, 
20  Wis.  74;  People  v.  Wood,  2  Park.  Cr.  R.  (N.  Y.)  22;  U.  S.  v.  Clew, 
4  Wash.  C.  C.  700,  Fed.  Cas.  No.  14,819;  State  v.  Jarvis,  63  N.  C.  656; 
Crocheron  v.  State,  86  Ala.  64,  5  So.  649;  Oxford  v.  State,  38  Ala.  416; 
Powell  T.  State,  34  Ark.  693;  Marcus  ▼.  State,  26  Ind.  101;  6111  v. 
Bright,  6  T.  B.  Mon.  (Ky.)  130;  Jenkins  v.  State,  62  Wis.  49,  21  N.  W. 
232. 

For  a  time  in  England  there  was  doubt  and  a  conflict  of  opinion  on 
this  question.    See  Tear  Book  3  Hen.  VIL  12,  pi.  9,  Beale's  Cas.  523, 
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when  a  master  delivers  goods  or  money  to  his  servant  to  he 
used  in  the  course  of  his  employment,  though  they  are  to  be  con- 
sumed in  such  use,  or  parted  with  by  the  servant  for  the  master, 
as  where  money  is  delivered  to  a  servant  by  the  master  to  buy  «J 

goods  or  get  changed,  or  property  is  delivered  to  him  to  be 
sold  or  to  be  delivered  to  a  third  person,  or  a  check  is  delivered  . 

to  him  to  get  cashed.  In  such  cases  the  servant,  until  he  has 
carried  out  the  master's  instructions,  has  the  bare  custody.^®^ 

(g)  Delivery  by  Master  to  Servant  as  Bailee. — Property 
may  be  delivered  by  a  master  to  his  servant  under  such  circum- 
stances as  to  give  the  servant  the  possession,  as  distinguished  i 
from  the  bare  custody,  and  so  make  him  a  bailee,  so  far  as  the 
law  of  larceny  is  concerned.  If  he  receives  the  property  hon- 
estly, and  without  anv  intent  to  convert  it  to  his  own  use,  his 
subsequent  change  of  intent  and  appropriation  of  the  property, 
while  the  bailment  continues,  cannot  constitute  larceny,  but  if 
his  intent  is  felonious  when  he  receives  it,  or  if  he  does  any- 
thing to  terminate  the  bailment,  and  change  his  possession  into  < 
a  bare  custody,  and  then  converts  the  property,  he  is  guilty  of 
larceny.^®*  Such  a  case  arises  when  property  is  delivered  by 
a  master  to  his  servant,  not  as  such,  and  for  the  purpose  of  the 

MlkeU's  Cas.  761;  Year  Book  21  Hen.  VII.  14,  pi.  21,  Beale's  Cas.  624. 
But  the  law  was  settled  in  accordance  with  the  text  by  the  statute  of 
21  Hen.  VIII.  c.  7.  This  statute  has  been  said  to  be  merely  declaratory 
of  the  common  law.  Rex  v.  Wilkins,  1  Leach,  C.  C.  523,  Mikell's  Cas. 
762,  note.  Bven  if  it  be  not  so  regarded,  it  is  old  enough,  and  suf- 
ficiently applicable  to  the  conditions  existing  in  the  United  States,  to  be 
regarded  as  a  part  of  our  common  law.  See  Com.  v.  Ryan,  166  Mass. 
623,  30  N.  B.  364. 

In  Indiana,  by  statute,  such  a  conversion  by  a  servant  is  embezzle- 
ment, and  not  larceny.  Jones  v.  State,  59  Ind.  229;  State  v.  Wings,  89 
Ind.  204. 

lOTRex  V.  Bass,  1  Leach,  C.  C.  251,  Beale's  Cas.  531;  Rex  v.  Lavender, 
2  East,  P.  C.  666,  Beale's  Cas.  532;  Reg.  v.  Goode,  Car.  ft  M.  682,  Mikell's 
Cas.  766;  State  v.  Schingen,  20  Wis.  74.  Rex  v.  Watson,  2  Bast,  P.  C. 
562,  Beale's  Cas.  632»  to  the  contrary,  is  clearly  erroneous.  See  Rex  v. 
Lavender,  supra. 

108  Ante,  S  316. 
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master,  but  for  {he  purposes  of  the  servant,  as  where  a  horse  is 
hired  or  loaned  to  him  for  use  in  his  own  business  or  for  a 
pleasure  trip.*^*  There  are  some  cases  in  which  it  has  been 
held,  in  terms  or  in  effect,  that  if  a  master  delivers  money  to 
his  servant  to  be  expended  by  him  for  goods,  or  to  be  paid  over 
to  a  third  person,  or  to  get  changed,  and  not  to  be  returned, 
the  servant  acquires  the  possession  as  bailee,  and  not  merely 
the  custody,  and  that  he  is  not  guilty  of  larceny  in  fraudulently 
converting  it  to  his  own  use  unless  he  intended  to  do  so  when 
he  received  it,  or  unless  he  has  previously  done  something  to 
determine  his  possession  and  revest  it  constructively  in  the 
mastcr.^*^  This  doctrine  has  been  repudiated,  however,  both  in 
this  country  and  in  England,  and  it  may  be  regarded  as  set- 
tled that  the  servant  has  the  bare  custody  only,  and  commits 
larceny  in  appropriating  the  property,  no  matter  when  he  first 
conceived  the  felonious  intent.*^*  The  same  is  true  where  goods 
are  delivered  to  a  servant  by  his  master  to  be  delivered  to  a 
third  person.**^ 

(S)  Delivery  by  Third  Person  to  Servant — ^When  goods  are 
delivered  by  a  third  person  to  a  servant  for  his  master,  and  the 
servant  afterwards  fraudulently  appropriates  them  to  his  own 
use,  whether  he  is  guilty  of  larceny,  assuming  the  existence  of 
the  other  elements  of  the  offense  than  trespass,  depends  upon 
whether,  before  the  appropriation,  the  goods  had  come  into 
the  constructive  possession  of  the  master,  so  as  to  render  the 
servant  a  mere  custodian.  If  the  servant  puts  the  goods  in  the 
place  where  it  is  his  duty  as  servant  to  put  them  for  the  master, 

io»  state  v.  Fann,  65  N.  C.  817. 

A  person  employed  merely  as  a  field  hand  on  a  farm,  working  by  the 
day,  week  or  month,  has  no  charge  of  his  master's  money,  and,  if  his 
master  intrusts  him  with  money  to  keep  for  him,  he  receives  it  as 
bailee,  and  not  as  servant.    State  v.  Fann,  65  N.  C.  817. 

110  See  Tear  Book  21  Hen.  VII.  14,  pi.  21;  Scale's  Cas.  624;  Rex  v. 
Watson,  2  East,  P.  C.  562. 

ill  Rex  v.  Lavender,  2  East,  P.  0.  666,  Scale's  Cas.  682. 

ii>  Rex  V.  Bass,  1  Leach,  C.  C.  251,  Scale's  Cas.  631. 
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intending  to  put  them  there  for  the  master,  they  are  from  that 
moment  in  the  master's  constructive  possession,  though  he  has 
never  had  actual  possession,  and  a  subsequent  taking  of  them 
by  the  servant  with  felonious  intent  is  larceny.^*'  But  if  he 
converts  the  goods  before  he  has  put  them  in  the  place  where 
his  duty  as  servant  requires  him  to  put  them  for  the  master, 
he  does  not  take  them  from  the  constructive  possession  of  the 
master,  and  is  not  guilty  of  a  trespass,  nor  larceny.^^*  Thus,  if 
a  master  sends  his  servant  with  a  wagon  after  goods,  to  be 
delivered  by  a  third  person,  and  the  servant  puts  them  into  a 
wagon  intending  to  carry  them  to  the  master,  they  are  then  in 
the  constructive  possession  of  the  master,  and  a  subsequent  con- 
version by  the  servant,  animo  furandi,  is  larceny;  but  if  he 
receives  the  goods  into  his  hands,  and  converts  them  before 
putting  them  into  the  wagon,  it  is  not  larceny.*^"  So,  when  a 
servant  receives  money  in  payment  for  goods  sold  for  his  mas- 
ter, and  puts  it  at  once  into  his  pocket,  animo  furandi,  he  is  not 
guilty  of  larceny ;  but  it  is  otherwise  if  he  puts  the  money  into 
his  master^s  safe  or-  money  drawer,  intending  to  do  so  for  tlie 
master,  and  afterwards  takes  it'  out  and  converts  it.*^'  If  a 
servant  is  given  money  or  property  by  the  master  to  be  delivered 
to  a  third  person,  as  property  to  sell  for  him,  or  money  to  get 
changed  or  to  buy  goods,  or  a  check  to  get  cashed,  he  has,  as 

lis  Reg.  v.  Reed,  6  Cox,  C.  C.  284,  Beale's  Cas.  636;    Reg.  y,  NorvaU 
1  Oox,  C.  C.  95,  Beale's  Cas.  535;  Waite's  Case,  2  East,  P.  C.  570,  571, 

1  Leach,  C.  C.  28,  35,  note;  Bazeley's  Case,  2  East,  P.  C.  571,  574,  2 
Leach,  C.  C.  835,  843,  note,  Beale's  Cas.  525;  Reg.  v.  Wright,  Dears. 
&  B.  C.  C.  431,  441;  Reg.  v.  Masters,  3  Cox,  C.  C.  178. 

114  Dyer,  5a;  Beale's  Cas.  524;  Bazeley's  Case,  2  East,  P.  C.  571,  574, 

2  Leach,  C.  C.  835,  843,  note,  Beale's  Cas.  525;  Bull's  Case,  2  East,  P.  C. 
572,  2  Leach,  C.  C.  841,  843,  note,  Mikell's  Cas.  686;  Rex  v.  SuUens,  1 
Mood.  C.  C.  129,  Mikell's  Cas.  688;  Rex  v.  Headge,  Russ.  ft  R.  160, 
Beale's  Cas.  706;  Rex  v.  Hawtin,  7  Car.  &  P.  281;  Com.  v.  King,  9 
Cush.  (Mass.)  284;  Com.  v.  Ryan,  156  Mass.  523,  30  N.  E.  364,  Beale's 
Cas.  543,  MikeU's  Cas.  695,  note. 

lis  Reg.  y.  Reed,  6  Cox,  C.  C.  284,  Beale's  Cas.  536,  Mikell's  Cat. 
692;  Reg.  y.  Nerval,  1  Cox,  C.  C.  95,  Beale's  Cas.  535. 
110  Bull's  Case,  2  East,  P.  C.  572,  2  Leach,  C.  C.  841,  843,  note. 
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we  have  seen,  the  mere  custody  of  the  property,  money,  or  check, 
and  if  he  converta  it  lie  is  guilty  of  larceny.^ ^^  This  is  not 
necessarily  true,  however,  of  the  proceeds  of  the  property  or 
check,  or  the  change  for  the  money.  Being  delivered  by  a 
third  person  for  the  master,  they  are  not  in  his  constructive  pos- 
session until  the  servant  has  so  deposited  them  as  to  become  a 
mere  custodian  under  the  rules  above  stated,  and,  if  he  con- 
verts them  before  then,  it  is  not  larceny.**® 

The  mere  physical  presetice  of  the  money  or  property  in  the 
place  where  it  is  the  servant's  duty  to  put  it  is  not  conclusive  of 
the  question  whether  he  has  ceased  to  have  the  possession  and 
has  become  a  mere  custodian  for  the  master.  His  intent  in 
depositing  it  must  also  be  considered.  If  he  intended  to  put 
it  there  for  the  master,  and  in  discharge  of  his  duty  as  servant, 
the  constructive  possession  is  afterwards  in  the  master.  But 
if  he  makes  up  his  mind  not  to  turn  it  over  to  the  master,  but 
to  appropriate  it  to  his  own  use,  and  puts  it  even  in  the  proper 
place  of  deposit  only  temporarily,  and  with  the  intention  of 
taking  it  out  again  at  a  more  favorable  opportimity,  he  does  not 
surrender  the  possession,  and  when  he  afterwards  converts  it 
to  his  own  use  he  does  not  commit  larceny.**' 

(c)  Delivery  of  Bare  Custody  to  Others  than  Servants. — 
The  distinction  between  parting  with  the  possession  and  parting 
with  the  bare  custody  is  not  limited  to  the  case  of  goods  in  the 
hands  of  a  servant,  but  applies  in  many  other  cases.  It  applies, 
for  example,  to  the  bed  linen,  silvet,  etc.,  of  an  innkeeper,  or  of 
a  private  person  in  the  hands  of  a  guest.  The  guest  has  the 
bare  custody,  and  commits  a  trespass  and  larceny  if  he  f  elonious- 

iiTAnte,  S  317b  (2). 

118  Rex  V.  Sullens,  1  Mood  C.  C.  129;  Rex  y.  Wlnnall,  5  Cox,  C. 
C.  826;  Rex  v.  Hartley,  Russ.  ft  R  139;  Reg.  v.  Keena,  L.  R.  1  C. 
C.  113,  11  Cox,  C.  C.  123;  Rex  v.  Gale,  18  Cox,  C.  C.  340;  State  v. 
Foster,  37  Iowa,  404;  Johnson  v.  Com.,  5  Bush  (Ky.)  430;  Com.  y. 
King,  9  Cush.  (Mass.)  284. 

lie  Com.  y.  Ryan,  155  Mass.  523,  80  N.  E.  864,  Beale's  Cas.  548, 
MikeU's  Cas.  695,  note. 
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ly  converts  the  property  to  his  own  use.^*^  So,  if  a  person 
delivers  goods  or  money  to  another  merely  to  be  examined  or 
dealt  with  in  some  way  in  his  presence,  and  then  returned,  and 
not  with  intent  to  vest  any  right  of  possession  in  the  other,  the 
other  has  the  bare  custody,  and  may  be  guilty  of  larceny  in  con- 
verting the  goods  to  his  own  use.  And  it  can  make  no  difference 
that  his  intention  was  honest  when  he  received  the  goods  or  mon- 
ey into  his  hands.*  ^*  Such  cases  arise  when  a  merchant  hands 
a  customer  goods  to  examine  with  a  view  to  purchasing,  or  to 
take  upon  paying  for  them,  and  he  feloniously  carries  them 
away;*^*  where  money  is  handed  to  a  person  with  the  under- 
standing that  he  is  to  take  out  a  certain  amount  as  a  loan  or 
in  payment  for  goods,  and  return  the  change,  and  he  keeps  the 
whole  amount  ;*^  where  a  person  requests  change  for  a  bill,  and, 

iMi  Hale,  P.  C.  606;  Anon.,  Lib.  Ass.  137,  pi.  89,  Beale's  Gas. 
514;  Com.  v.  Lannan,  153  Mass.  287,  26  N.  E.  858,  26  Am.  St  Rep. 
629,  Beale's  Cas.  521. 

ui  It  was  said  In  Com.  v.  O'Malley,  97  Mass.  684,  Beale's  Cas.  618, 
that  "if  the  owner  puts  his  property  into  the  hands  of  another,  to  use 
it  or  do  some  act  in  relation  to  it,  in  his  presence,  he  does  not  part 
with  the  possession,  and  the  conversion  of  it,  animo  furandi,  is  lar- 
ceny."   See  Rex  ▼.  Sharpless,  1  Leach,  C.  C.  92,  Beale's  Cas.  611. 

122  Rex  ▼.  Chissers,  T.  Raym.  275,  Beale's  Cas.  515;  Reg.  y.  Slowly, 
12  Cox,  C.  C.  269,  Beale's  Cas.  516;  Com.  ▼.  Wilde,  5  Gray  (Mass.)  83; 
Rex  ▼.  Sharpless,  1  Leach,  C.  C.  92,  Beale's  Cas.  611.  See  post,  §  318c 
(2). 

lasCom.  T.  O'Malley,  97  Mass.  584,  Beale's  Cas.  518;  Com.  v.  Flynn, 
167  Mass.  460,  45  N.  E.  924,  57  Am.  St.  Rep.  472;  Fitzgerald  y.  State, 
118  Ga.  855,  45  S.  E.  666;  Hildebrand  v.  People,  56  N.  Y.  394,  15  Am. 
Rep.  435,  Beale's  Cas.  519. 

There  are  some  cases  in  which  it  has  been  held  that  if  a  person 
gives  another,  not  his  servant,  money  to  go  out  and  get  changed  for 
him,  or  to  buy  goods  for  him,  and  return  the  goods  and  change,  and 
the  other,  having  received  the  money  without  felonious  intent,  after- 
wards forms  such  intent,  and  converts  the  money  to  his  own  use,  he  is 
not  guilty  of  larceny.  Reg.  v.  Thomas,  9  Car.  ft  P.  741,  Mikell's  Cas. 
763;  Reg.  v.  Reynolds,  2  Cox,  C.  C.  170.  The  better  opinion,  how- 
ever, is  that,  in  such  a  case,  the  bare  custody  only  is  parted  with;  that 
the  person  receiving  the  money  is  pro  hac  vice  in  the  position  of  a 
mere  servant,  and  that  he  is  therefore  guilty  of  larceny.     See  Hilde- 
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on  receiving  the  change,  refuses  to  hand  over  the  bill  ;*^*  where 
the  holder  of  a  note  or  bond  hands  it  to  the-  maker  or  obligor,  or 
to  another,  merely  to  examine  or  indorse  a  payment,  and  the 
other  destroys  it  or  refuses  to  return  it.*^'  Many  other  illus- 
trations of  this  principle  are  to  be  found  in  the  reports.*^* 

318.  Consent  of  the  Owner  to  Part  with  the  Property. 

(a)  In  General, — ^In  considering  the  consent  of  the  owner 
to  part  with  the  possession  of  his  property,  it  was  shown  that 
ordinarily  a  bailee  cannot  bft  guilty  of  larceny  if  he  had  no 
felonious  intent  when  he  obtained  possession,  but  that  it  is 
otherwise  if  he  then  had  such  intent.* ^^  These  cases  are  to  be 
distinguished  from  cases  in  which  the  owner  consents  to  part 
with  the  proiyerfy  in  the  goods,  as  distinguished  from  the  pos- 
session; that  is,  with  the  title  or  ownership.  The  rule  is  well 
settled  that,  if  the  owner's  intention  is  to  part  with  the  right 
of  property  in  goods  in  delivering  them  to  another,  and  the 
delivery  is  absolute,  and  not  conditional,  the  other  cannot  be 
guilty  of  larceny.  And  it  can  make  no  difference  in  such  a 
case  that  the  property  is  obtained  with  fraudulent  intent,  and 
by  means  of  false  pretenses.  As  was  said  in  an  Ohio  case: 
"Where  the  owner  intends  to  transfer,  not  the  possession  merely, 
but  also  the  title  to  the  property,  although  induced  thereto  by 

brand  v.  People,  supra;  Murphy  ▼.  People,  104  111.  628;  Justices  v. 
People,  90  N.  T.  12;  Reg.  T.  Smith,  1  Car.  &  K.  423. 

i2«  State  ▼.  Anderson,  25  Minn.  66,  33  Am.  Rep.  465.  And  see  Reg. 
V.  McKale,  11  Cox,  C.  C.  82. 

i»  People  V.  Call,  1  Denio  (N.  T.)  120,  43  Am.  Dec.  665,  MikeU's  Cas. 
767;  Reg.  v.  Rod  way,  9  Car.  ft  P.  784;  Dignowltty  v.  State,  17  Tex. 
621,  67  Am.  Dec.  670. 

129  People  V.  Johnson,  91  Cal.  265,  27  Pac.  663;  Com.  v.  Lannan, 
153  Mass.  287,  26  N.  E.  858,  Beale's  Cas.  521;  People  v.  McDonald,  43 
N.  Y.  61,  Mlkell'B  Cas.  701;  People  v.  Montarlal.  120  Cal.  691,  53  Pac. 
365,  Mikeirs  Cas.  772;  Reg.  ▼.  Johnson,  5  Cox,  C.  C.  372;  Levy  y. 
State,  79  Ala.  259;  State  ▼.  Fenn,  41  Conn.  590;  Huber  y.  State,  67 
Ind.  341. 

isTAnte,  §  316. 
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the  fraudulent  pretenses  of  the  taker,  the  taking  and  carrying 
away  do  not  constitute  hirceny.  The  title  vests  in  the  taker, 
and  he  cannot  be  guilty  of  larceny.  He  commits  no  trespass, 
lie  does  not  take  and  carry  away  the  goods  of  another,  but  the 
goods  of  himself."*^®  This,  as  a  general  principle,  is  too  well 
settled  to  admit  of  controversy,  but  there  has  been  diflSculty  in 
applying  the  rule,  and  in  determining  whether,  in  a  particular 
case,  the  intention  was  to  part  with  the  property  or  merely  with 
the  possession,  and  there  is  some  conflict  in  the  decisions  result- 
ing from  a  failure  to  properly  draw  the  distinction. 

The  principle  has  been  applied  in  numerous  cases  in  which 
goods  have  been  obtained  by  fklse  pretenses.  Thus,  it  has  been 
held  not  to  be  larceny  for  a  person  to  obtain  property  by  falsely 
pretending  to  have  been  sent  by  another  person  for  it,^^  or 
for  a  person  to  obtain  property  on  the  pretense  of  purchasing  it, 
an*!  on  a  promise  to  pay  for  it,  which  he  does  not  intend  to 
perform,^  ^^  or  to  purchase  property  and  pay  for  it  with  forged 

issKeHogg  V.  State,  26  Ohio  St.  16.  And  see  Smith  v.  People,  63 
N.  Y.  Ill,  13  Am.  Rep.  474,  Beale's  Gas.  653,  where  it  is  said:  "If, 
by  trick  or  artifice,  the  owner  of  property  is  induced  to  part  with  the 
*  *  *  naked  possesBlon  to  one  who  receives  the  property  animo 
furandi,  the  owner  stiU  meaning  to  retain  the  right  of  property,  the 
taking  will  be  larceny;  but  if  the  owner  part  with  not  only  the  pos- 
session, but  the  right  of  property  also,  the  offense  of  the  party  obtain- 
ing them  will  not  be  larceny,  but  that  of  obtaining  goods  by  false 
pretenses."  See,  also,  Rex  v.  Atkinson,  2  East,  P.  G.  673,  Beale*s  Gas. 
660;  Rex  v.  Moore,  2  Bast,  P.  G.  679;  Reg.  v.  Riley,  1  Gox,'G.  G.  98; 
Rex  y.  Robson,  Russ.  ft  R.  413,  MikeU's  Gas.  783;  Reg.  y.  Solomons,  17 
Gox,  G.  G.  93,  Beale's  Gas.  668;  Reg.  y.  Bunco,  1  Fost.  ft  F.  523,  Beale's 
Cas.  651;  Reg.  y.  Prince,  L.  R.  1  G.  G.  150,  Beale's  Gas.  660;  Reg.  y. 
Williams,  7  Gox,  G.  G.  355;  Reg.  y.  McKale,  11  Gox,  G.  G.  32;  Reg.  y. 
Twist,  12  Gox,  G.  G.  609;  Reg.  y.  Hollis,  15  Gox,  G.  G.  845;  Wilson  y. 
State,  1  Port.  (Ala.)  118;  Kelly  y.  People,  6  Hun  (N.  T.)  509;  Ross  y. 
People,  5  Hill  (N.  T.)  294;  People  y.  Sumner,  33  App.  Diy.  338,  53  N. 
Y.  Supp.  817.  Mlkell's  Gas.  787;  Steward  y.  People,  173  111.  464,  50  N. 
£.  1056. 

120  Rex  y.  Adams,  Russ.  ft  R.  225. 

no  Rex  y.  Haryey,  1  Leach,*  G.  G.  467. 
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bills.***  And  there  are  many  other  similar  cases.*'*  The  prin-  * 
ciple  applies  equally  to  the  obtaining^of  money  by  false  pro- 
tenses.  Thus,  it  has  been  held  not  to  be  larceny  to  obtain  money 
from  a  bank  or  individual  on  a  forged  or  counterfeit  order  or 
letter;^'*  to  make  a  pretense  of  finding  a  valuable  article  and 
sell  it  to  another,  it  being  in  fact  worthless  ;*'**  to  make  a  pre- 
tense of  putting  three  shillings  into  a  purse  and  trade  it  for 
one  shilling  ;***  to  obtain  money  in  payment  of  a  sham  bet,  by 
pretending  that  the  bet  was  fair  and  was  lost.***  So,  if  a  man 
fraudulently  induces  another  to  lend  him  money,  the  other  not 
expecting  to  get  the  same  money  back,  but  intending  to  J)art  with 
his  property  therein,  he  is  not  guilty  of  larceny,  though  he  may 
have  obtained  the  money  by  false  pretenses.*** 

isiRez  V.  Parkes,  2  lieach,  C.  C.  614,  2  East,  P.  C.  671,  MikeU's 
Cas.  774.    See,  also,  Reg.  v.  Bunce,  1  Fost.  &  F.  523,  Beale's  Cas.  651. 

Obtaining  a  loan  of  money  by  fraudulently  depositing  spurious  pieces 
in  the  form  and  semblance  of  gold  coin  as  security  is  not  larceny. 
KeUy  V.  People.  6  Hun  (N.  Y.)  509. 

182  See  Rex  v.  Jackson,  1  Mood.  C.  C.  119,  where  a  pawnbroker  was 
induced  to  surrender  a  pledge  by  giving  him  a  package  falsely  repre- 
sented to  contain  property,  to  be  held  instead;  and  Jacob  of  Bedford's 
Case,  Sel.  PI.  Jewish  Exch.  (Sel.  Soc.)  125,  Mikell's  Cas.  773,  where 
money  was  obtained  on  a  fraudulent  pretense  of  selling  plates  fused 
from  coin  clippings. 

issReg.  ▼.  Prince,  L.  R.  1.  C.  C.  150,  Beale's  Cas.  660;  Rex  ▼.  At- 
kinson, 2  East,  P.  C.  673,  Beale*s  Cas.  660. 

iM*  Reg.  V.  Wilson,  8  Car.  ft  P.  Ill,  Mikell's  Cas.  779. 

is«Reg.  ▼.  Solomons,  17  Cox,  C.  C.  93,  Beale's  Cas.  668;  Reg.  y.  Wil- 
liams, 7  Cox,  C.  C.  855,  Mikeirs  Cas.  786. 

iBBRex  ▼.  Nicholson,  2  Leach,  C.  C.  610,  2  East,  P.  C.  669,  Mikell's 
Cas.  781;  Hlndman  v.  State  (Ark.)  81  S.  W.  836. 

is«Rex  y.  Summers,  8  Salk.  194,  2  East,  P.  C.  668;  Rex  y.  Atkinson, 
2  East,  P.  C.  673,  Beale's  Cas.  660;  Lower  y.  Com.,  15  Serg.  ft  R.  (Pa.) 
93;  Kellogg  y.  State,  26  Ohio  St.  16;  Ennis  y.  State,  3  G.  Greene 
(Iowa)  67;  Welsh  y.  People,  17  111.  339;  Wilson  y.  State,  1  Port.  (Ala.) 
118. 

Thus,  in  Rex  y.  Atkinson,  supra.  It  was  held  that  it  was  not  lar- 
ceny to  obtain  money  by  sending  a  forged  letter  asking  for  a  loan. 

In  kellogg  y.  State,  supra,  the  accused,  by  falsely  pretending  that 
he  had  a  freight  bill  to  pay,  and  that  he  did  not  wish  to  pay  it  in 
gold,  which  he  represented  that  he  had,  induced  the  prosecutor  to  let 
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(6)  Delivery  by  Servant  or  Agent. — ^Whether  or  not  it  is  lar- 
ceny to  obtain  goods  from  a  servant  or  agent  of  the  owner,  who 
in  delivering  them  intends  to  part  absolutely  with  the  property 
in  the  goods,  depends  upon  the  extent  of  the  servant's  or  agent's 
authority.  If  he  has  general  authority  to  part  with  his  mas- 
ter's or  principal's  property,  his  act  in  doing  so  is  the  master's 
or  principal's  act,  and  his  consent  the  master's  or  principal's 
consent,  and  the  person  so  obtaining  the  property  is  not  guilty  of 
larceny  if  he  would  not  have  been  guilty  had  the  delivery  been 

him  have  $280  In  currency,  with  which  to  make  the  payment.  He 
promised  to  repay  the  money  when  he  should  go  to  the  bank,  where 
he  said  he  had  the  money,  and  he  gave  the  prosecutor  what  he  falsely 
represented  to  be  $280  in  gold,  to  be  held  as  security.  He  then  ran  off 
with  the  money.  It  was  held,  correctly,  that  this  was  not  larceny,  as 
the  prosecutor  intended  to  part  with  the  property  in  the  money,  and 
not  merely  with  the  possession. 

There  are  some  cases  in  conflict  with  those  cited  above,  but  they 
cannot  be  sustained.  One  of  these  is  People  v.  Rae,  66  Cal.  428,  6  Pac. 
1,  66  Am.  Rep.  102.  In  this  case  it  appeared  that  the  defendant, 
while  a  passenger  on  a  railroad  train,  obtained  from  the  prosecutor, 
who  was  a  fellow  passenger,  $160,  with  which  to  pay  a  pretended  ex- 
press charge.  In  order  to  obtain  the  money,  he  falsely  represented 
that  he  would  go  to  the  baggage  car  and  get  some  money,  and  repay 
the  loan,  handing  over  a  bogus  United  States  bond  as  security  in  the 
meantime.  It  was  held  that  he  was  guilty  of  larceny,  on  the  ground 
that  the  prosecutor  did  not  intend  "to  part  with  his  ownership  of  the 
money,"  It  is  clear,  however,  that  this  is  Just  what  he  did  intend,  for 
he  made  a  straight  out  and  out  loan  of  the  money,  with  the  intention 
of  having  the  defendant  pay  it  out  on  his  own  pretended  indebtedness, 
and  the  defendant  was  therefore  guilty  of  obtaining  the  money  by 
false  pretenses  and  not  of  larceny.  Two  of  the  six  Judges  dissented, 
and  it  will  be  seen,  on  an  examination  of  the  cases  cited  in  support  of 
the  decision, — Com.  v.  Berry,  124  Mass.  326,  and  Loomis  v.  People,  67 
N.  T.  322,  23  Am.  Rep.  123, — ^that  neither  of  them  sustain  it  The 
case  is  not  like  those  hereafter  referred  to,  in  which  money  or  prop- 
erty is  delivered  conditionally,  with  intent  that  the  "property"  shall 
not  pass  until  the  condition  is  performed,  as  where  money  is  delivered 
for  goods  to  be  delivered  in  return,  or  to  be  changed,  or  when  goods 
are  handed  over  for  ready  money,  which  is  not  paid.  See  post,  t 
818c  (2).  Grunson  v.  State,  89  Ind.  633,  46  Am.  Rep.  178,  was  a  case 
of  conditional  delivery,  and  this  distinguishes  it  from  People  v.  Rae, 
supra. 
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by  the  master  or  principal  himself.*'^  On  the  other  hand, 
if  the  servant  or  agent  in  consenting  to  part  with  the  property 
exceeds  his  authority,  his  consent  is  not  the  master's  or  prin- 
cipars  consent,  and  does  not  prevent  the  obtaining  of  the  prop- 
erty from  being  larceny.^^*  For  this  reason  it  has  freqnently 
Ijeen  held  that  if  a  master  or  principal  intrusts  his  servant  or 
agent  with  goods  to  be  delivered  to  a  person  only  on  payment 
by  him  of  a  certain  price,  the  latter  is  guilty  of  larceny  if 
he  fraudulentlv  and  with  felonious  intent  induces  the  servant  or 
agent  to  deliver  the  goods  without  payment,  or  en  payment  in 
counterfeit  money  or  worthless  check.***  The  same  is  true 
where  a  servant  or  agent  has  authority  to  deliver  goods  to  one 
person  only,  and  is  fraudulently  induced  to  deliver  them  to 
another.*^^  And  one  who,  with  intent  to  steal,  takes  another's 
property  from  an  irresponsible  person  in  temporary  possession 
is  guilty  of  larceny,  as  in  a  case  of  lost  goods.*  *^* 

1ST  In  Rex  v.  Jackson,  1  Mood  C.  C.  119,  a  pawnbroker's  servant, 
with  general  authority  to  transact  his  master's  business,  was  Induced 
b7  th«3  false  pretenses  of  a  pledgor  to  surrender  property  which  had 
been  pledged.  It  was  held  that  the  servant's  consent  to  part  with  the 
property  was  the  same  as  his  master's  consent,  and  prevented  the  ob- 
taining of  the  property  from  being  larceny. 

In  Reg.  V.  Prince,  L.  R.  1  C.  C.  150,  Beale's  Cas.  660,  the  obtaining 
of  money  from  the  cashier  of  a  bank  upon  a  forged  order  was  held  not 
to  be  larceny,  because  the  consent  of  the  cashier,  who  had  general  au- 
thority in  the  business,  to  part  with  the  money,  was  the  consent  of 
the  bank. 

188  Reg.  V.  Little,  10  Cox,  a  C.  569,  Beale's  Cas.  657;  Rex  v.  Small, 
8  Car.  ftp.  46;  Shipply  v.  People,  86  N.  T.  375,  40  Am.  Rep.  551;  State 
V.  McCartey,  17  Minn.  76;  Reg.  v.  Stewart,  1  Cox,  C.  C.  174,  Mikell's 
Cas.  776;  and  easec^  cited  in  the  notes  following. 

iMReg.  V.  Stewart,  1  Cox,  C.  C.  174,  MikeU's  Cas.  776;  Rex  v. 
Small,  8  Car.  ft  P.  46;  Rex  v.  Webb,  5  Cox,  C.  C.  154;  Rex  v.  Robins, 
Dears.  C.  C.  418,  Beale's  Cas.  655;  Shipply  v.  People,  86  N.  T.  375,  40 
Am.  Rep.  551. 

1*0  Reg.  V.  Little,  10  Cox,  C.  C.  559,  Beale's  Cas.  657;  Reg.  v.  Kay, 
Dears,  ft  B.  231,  7  Cox,  C.  C.  289,  Mikell's  Cas.  690;  Wilkin's  Case,  2 
East  P.  C.  673. 

iioaRice  V.  State,  118  Ga.  48,  44  S.  E.  805,  98  Am.  St.  Rep.  99. 

C.  ft  M.  Crimes— 30. 
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(c)  Taking  in  a  Way  not  ivithin  the  Consent — (1)  In  Oen- 
eral. — ^In  order  that  the  owner's  consent  to  part  with  his  prop- 
erty may  prevent  the  taking  from  being  larcejiy,  the  consent 
must  be  as  broad  as  the  taking,  for,  if  the  taking  goes  beyond 
the  consent,  there  is  the  necessary  trespass.^ *^  It  follows  that, 
if  the  consent  is  to  taking  in  a  particular  manner  only,  a  taking 
in  any  other  manner  will  be  larceny,  if  the  other  elements  of  the 
offense  exist.  Thus,  it  has  been  held  that  if  a  man  puts  out  a 
slot  machine,  and  invites  the  public  to  take  goods  from  it  by 
dropping  in  a  piece  of  money,  one  who  obtains  the  goods  fraud- 
ulently by  dropping  in  a  piece  of  metal  other  than  money  is 
guilty  of  larceny.^ *^  And  if  a  tobacconist  places  a  box  of 
matches  on  his  counter,  to  be  used  only  by  customers  in  lighting 
their  cigars,  one  who  takes  and  carries  away  the  whole  box  with 
felonious  intent  is  guilty  of  a  trespass  and  larceny.**' 

{2)  Conditional  Delivery, — The  same  principle  applies  where 
the  owner  of  goods  delivers  them  to  another  to  become  his,  and 
to  be  carried  away  by  him,  only  upon  the  performance  by  him,  at 
the  time,  of  some  condition.  If  the  other  person  carries  away 
the  goods,  animo  furandi,  without  performing  the  condition,  he 
is  guilty  of  a  trespass  and  larceny,  for  there  is  no  consent  to 
such  a  taking.  Thus,  where  goods  are  delivered  to  a  person  in 
a  store  or  elsewhere,  with  the  understanding  that  he  may  take 
them  on  payment  of  the  price,  and  he  carries  them  off  animo 
furandi,  without  paying  for  them,  he  is  guihy  of  larceny.*** 
The  rule  also  applies  where  money  is  delivered  in  payment  of 
goods,  and  the  other  party  keeps  it  and  refuses  to  deliver  the 

141  Sve  Reg.  V.  Hands,  16  Cox,  C.  C.  188,  Beale's  Cas.  614. 

142  Reg.  V.  Hands,  16  Cox,  C.  C.  188,  Beale's  Gas.  614. 

14S  Mltchum  v.  State,  45  Ala.  29,  Beale's  Cas.  616,  Mikell's  Cas.  711. 

i"Rex  V.  Chlssers,  T.  Raym.  275,  Beale's  Cas.  515;  Rex  v.  Slowly, 
12  Cox,  C.  C.  269,  Beale's  Cas.  516;  Rex  y.  Sharpless,  1  Leach,  C.  C. 
92,  Beale's  Cas.  611;  Reg.  v.  Cohen,  2  Den.  C.  C.  249,  Mikell's  Gas.  769; 
Shlpply  v.  People,  86  N.  T.  875,  40  Am.  Rep.  551;  Wilson  v.  State,  1 
Port.  (Ala.)  118;  Com.  v.  Wilde,  5  Gray  (Mass.)  83;  U.  S.  r.  Rodgers, 
1  Mackey  (D.  C.)  419.    See,  also,  People  v.  Rae,  66  (}al.  428. 
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goods.**'  *^n  all  euch  sales,"  said  an  Englisli  judge  in  a  lead- 
ing case,  "the  delivery  of  the  thing  sold,  or  of  the  money,  the 
price  of  the  thing  sold,  must  take  place  before  the  other ;  i.  e., 
the  seller  delivers  the  thing  with  one  hand  while  he  receives 
the  money  with  the  other.  No  matter  which  takes  place  first, 
the  transaction  is  not  complete  until  both  have  taken  place.  If 
the  seller  delivers  first  before  the  money  is  paid,  and  the  buyer 
fraudulently  runs  off  with  the  article,  or  if,  on  the  other  hand, 
the  buyer  pays  first,  and  the  seller  fraudulently  runs  off  with 
the  money  without  delivering  the  thing  sold,  it  is  equally  lar- 
ceny."^*« 

On  precisely  the  same  principle,  it  is  larceny  for  a  man  to 
whom  a  promissory  note  is  handed,  in  order  that  he  may  in- 
dorse a  payment  of  interest  upon  it,  to  carry  it  off,  animo  fur- 
uiidij^^''  or  for  a  man  to  whom  money  is  handed  to  be  changed 
to  nm  off  with  it  or  keep  it,  animo  furandi,  and  refuse  to  give 
the  change,  though  the  intention  may  be  that  he  shall  keep  part 
of  it  as  payment  for  goods  purchased  or  as  a  loan,  for  there 
is  no  consent  to  part  with  the  money  without  receiving  the 
change.^*®  The  same  is  true  where  a  person  requests  change  for 
a  bill,  and  when  it  is  handed  to  him  keeps  it  and  refuses  to  de- 
liver the  bill.***  Other  cases  in  which  this  principle  has  been 
applied  will  be  found  in  the  note  below.  **^ 

145  Reg.  V.  Russett  [1892]  2  Q.  B.  Dlv.  812,  Beale's  Cas.  671. 
i^ePer  Kelly,  C.  B.,  In  Rex  v.  Slowly,  12  Cox,  0.  C.  269,  Beale's 
Cas.  516. 

147  People  V.  Can,  1  Denio  (N.  T.)  120,  48  Am.  Dec.  655,  Mikell's 
Cas.  767. 

148  Rex  V.  OHver,  2  Russ.  Crimes,  170;  Reg.  v.  McKale,  11  Cox,  C. 
C.  32;  Hildebrancl  v.  People,  56  N.  T.  394,  15  Am.  Rep.  435,  Beale's  Cas. 
519;  Walters  v.  State,  17  Tex.  App.  226,  50  Am.  Rep.  128;   Com.  v. 

O'Malley,  97  Mass.  6S4,  Beale's  Cas.  518. 

149  State  y.  Anderson,  25  Minn.  66,  33  Am.  Rep.  455.  See,  also, 
Com.  y.  Barry,  124  Mass.  325. 

160  Where  a  person  induces  another  to  deliyer  money  to  him  on  the 
pretense  of  making  a  bet,  and  keeps  it  after  pretending  to  haye  ^on. 
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Time  of  Forming  Intent  to  Steal. — ^The  delivery  in  these 
cases  not  only  does  not  give  the  party  any  right  of  ownership 
hef ore  pcrformanoe  of  the  condition,  hut,  as  we  have  already 
seen,  it  gives  no  legal  possession  or  right  of  possession,  hut  the 
bare  custody  only,  and  it  can  make  no  difference,  therefore,  that 
there  was  no  felonious  intent  when  the  property  was  handed 
over.^*^ 

(d)  Consent  under  Duress, — Ti  the  owner  of  goods  is  induced 
to  port  with  iliBm  hy  ilunfls,  4fflre  ia  no  ooiuunt  Jit  all  in  the 
eye  of  the  law,  and  the  person  so  obtaining  them,  if  he  does  so 

the  bet  not  having  been  bona  fide,  but  a  mere  trick,  he  Is  guilty  of 
larceny,  for  the  other  only  consents  to  put  up  the  money  and  part 
with  It  on  a  bona  llde  bet  Reg.  v.  Buckmaster,  16  Cox,  C.  C.  339,. 
fieale's  Cas.  663;  Rex  v.  Robson,  Russ.  lb  R.  413,  MikeU's  Cas.  783; 
Rex  Y  Horner,  1  Leach,  C.  C.  270;  Miller  v.  Com.,  78  Ky.  16,  89  Am. 
Rep.  194;  Defrese  v.  State,  8  Heisk.  (Tenn.)  53,  8  Am.  Rep.  1;  People 
V.  Shaw,  67  Mieh.  403,  24  N.  W.  121,  68  Am.  Rep.  372;  U.  S.  v.  Mur- 
phy* MacA.  lb  M.  876,  48  Am.  Rep.  154;  State  v.  Skilhrlck,  26  Wash.  666,. 
66  Pac.  63,  Mlkell's  Caa.  786.  See,  also»  Stinson  ▼.  People,  43  111.  397; 
Gru2:)Bon  v.  State,  89  Ind.  633;  Loomia  v.  People,  67  N.  T.  322. 

In  Qmnson  v.  State,  89  Ind.  633,  46  Am.  Rep.  178,  the  facts  were 
as  foUows:  The  prosecutor  was  seated  in  a  railway  train  with  one 
G.«  a  strajQger  to  him.  One  S.,  also  a  stranger  to  him,  entered,  *wear- 
ing  a  badge,  and  falsely  pretending  to  be  an  express  agent,  and  told 
G.  that  he  must  pay  some  charges  on  his  baggage.  G.  offered  him  a 
check.  S.  said  he  could  not  cash  it,  but  asked  the  prosecutor  to  cash 
it,  and  to  hold  it  until  they  reached  a  certain  city,  promising  to  cash 
it  there  for  him.  The  prosecutor  gave  him  the  money,  and  G.  and  S. 
immediately  rushed  from  the  train,  taking  both  the  money  and  the 
check.  It  was  very  properly  held  a  case  of  larceny,  on  the  ground 
that  the  delivery  of  the  money  was  conditional  upon  receiving  the 
check  in  return.  Had  the  check  been  handed  over  to  the  prosecutor,, 
it  would  have  been  simply  a  case  of  obtaining  money  under  false  pre- 
tenses. It  i*s  this  that  distinguishes  the  case  from  People  v.  Rae,  66 
Cal.  423,  6  Pac.  1,  referred  to  on  a  preceding  page  as  a  wrong  deci- 
sion.   See  ante,  p.  464,  note. 

In  Grunson  v.  State,  supra,  the  court  uses  language  tending  to  shew 
that  it  might  have  held  as  it  did.  irrespective  of  the  failure  to  hand 
over  the  check,  but  it  based  the  decision  squarely  on  this  feature  of 
the  case,  and  all  that  is  said  beyond  this  is  mere  dictum. 

iBiAnte,  t  317. 
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animo  furandi,  is  ckarlj  guilty  of  lareeny^  though  the  dutess 
may  not  be  sufficient  to  rend^  him  guilty  of  robbwy.^"* 

(e)  Delivery  of  Property  hy  Mistake. — ^When  a  person  de- 
livers property  to  another  by  mistake,  as  where  he  delivers  to 
one  person  property  intended  far  another,  or  delivers  by  mistake 
more  money  than  he  intends,  he  does  not  consent  to  part  with 
the  property.  The  other  acquires  the  possession  only,  and  not 
the  title,  and  if  he  knows  of  the  mistake  when  he  receives  the 
property,  and  receives  it  with  a  fraudulent  intent  to  appropriate 
it  to  his  own  use,  he  is  guilty  of  a  trespass  and  larceny.^^' 

319.  Finding  and  Appropriation  of  Lost  Ooods. 

(a)  In  Oeneral. — ^We  have  seen  in  a  previous  section  that 
lost  goods  are  the  subject  of  larceny.  It  must  not  be  supposed, 
however,  that  every  appropriation  of  lost  goods  is  larceny. 
Whether  it  is  or  not  depends  upon  whether  there  is  a  trespass 
and  at  the  same  time  a  felonious  intent.  The  finder  of  lost 
goods  may  take  possession  of  them  with  a  fraudulent  intent  to 
appropriate  them  to  his  own  use,  or  he  may  take  possession  of 
them'  without  a  fraudulent  intent  and  afterwards  conceive  and 
carry  out  such  an  intent.  Again,  he  may,  at  the  time  of  tak- 
ing possession,  know  or  have  reasonable  means  of  knowing  who 
tlie  owner  is,  or  he  may  not  then  have  such  knowledge  or  means 

"a  Reg.  V.  MacGrath,  L.  R.  1  C.  C.  205.  11  Cox,  C.  C.  847,  Mikell's 
Cas.  792;  Reg.  v.  HazeU,  II  Cox,  C.  C.  597;  Reg.  v.  Lovell,  8  Q.  B. 
Div.  185,  Beale'8  Cas.  612;  State  v.  Bryant,  74  N.  C.  124. 

In  Reg.  v.  MacOrath,  supra,  the  accused,  who  was  acting  as  auc- 
tioneer at  a  mock  auction,  knocked  down  some  cloth  to  a  woman  who, 
as  he  knew,  had  not  bid  for  it.  She  refused  to  take  the  cloth,  or  to 
pay  for  it,  whereupon  the  accused  told  her  that  she  could  not  leave 
the  place  until  she  should  do  so.  She  paid  the  money  under  this  du- 
ress, and  because  she  was  afraid.  It  was  held  that  the  accused  was 
guilty  of  larceny,  because  the  money  was  taken  against  the  woman's 
will. 

issReg.  V.  Mlddleton,  L.  R.  2  C.  C.  88,  Beale's  Cas.  617,  Mikell's 
Cas.  794;  Reg.  v.  Little,  10  Cox,  C.  C.  559,  Beale's  Cas.  657;  Wolfst«ln 
V.  People.  6  Hun  (N.  Y.)  121,  Beale's  Cas.  629;  Bailey  v.  State,  58  Ala. 
414;  State  v.  Ducker,  8  Or.  394,  34  Am.  Rep.  590;  ante,  S  316  (f). 
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of  knowledge.  Whether  he  is  guilty  of  larceny  in  appropriating 
the  goods  depends  npon  the  circumstances. 

The  following  rules  are  established  by  the  weight  of  author- 
ity: 

(6)  Possession  Taken  with  Felonious  Intent. — (1)  Though 
lost  goods  may  have  been  taken  possession  of  in  the  first  in- 
stance with  felonious  intent,  and  not  merely  with  intent  to  as- 
sume temporary  control,  and  return  them  to  the  owner,  the 
finder  is  not  guilty  of  larceny,  however  morally  wrong  his  con- 
duct may  be,  if  at  the  time  of  taking  possession  he  did  not  know 
who  the  owner  was,  and  had  no  reasonable  means  of  knowledge. 
The  fact  that  he  subsequently  discovered  the  owner,  and  then 
failed  and  refused  to  surrender  the  goods,  does  not  render  him 
guilty.****  The  reason  is  that  there  is  no  trespass  in  such  a 
case,  for  the  possession  cannot  be  said  to  have  been  obtained 
against  the  will  of  the  owner,  "quia  domimis  rerum  non  apparet, 
ideo  cujus  sunt  incertum  est/^^^ 

(2)  On  the  other  hand,  where  a  felonious  intent  thus  exists 
at  the  time  of  taking  possession,  it  is  a  trespass  and  larceny  if  the 
finder  either  actually  knows  the  owner  or  has  reasonable  means 
of  knowing  him,  as  where  there  are  marks  upon  the  property, 
known  to  him,  by  which  the  owner  can  be  ascertained,  or  where 

18*3  Inst.  108;  1  Hale,  P.  C.  506;  Reg.  v.  Thurbom,  1  Den.  C.  C. 
887,  2  Car.  &  K.  831,  Beale's  Cas.  551,  Mikell's  Gas.  720;  Reg.  v.  Pres- 
ton, 2  Den.  C.  G.  357,  5  Cox,  G.  C.  390,  Beale's  Cas.  557;  Hunt  v.  Com., 
13  Grat.  (Va.)  757,  70  Am.  Dec.  443;  Tanner  v.  Com.,  14  Qrat.  (Va.) 
635;  Bailey  v.  State,  52  Ind.  466,  21  Am.  Rep.  182;  Wolflngton  v. 
State,  53  Ind.  343;  State  ▼.  Dean,  49  Iowa,  73,  31  Am.  Rep.  143;  Perrin 
V.  Com.,  87  Va.  554,  13  S.  E.  76;  People  v.  Gogdell.  1  HiU  (N.  Y.)  94, 
37  Am.  Dec.  297;  State  v.  Conway,  18  Mo.  321.  And  see  Rex  v.  Muck- 
low,  1  Mood.  G.  C.  160,  Beale's  Gas.  547. 

165  3  Inst.  108;  1  Hale,, P.  G.  506;  Hunt  v.  Com.,  13  Grat  (Va.)  757, 
70  Am.  Dec.  443. 

If  a  statute  requires  the  finder  of  lost  goods  to  advertise  them.  It  is 
larceny  for  him  to  fraudulently  appropriate  them  to  his  own  use  with- 
out advertising  them.    State  v.  Jenkins,  2  Tyler  (Vt)  377. 
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there  are  other  circiiinstances  which  reasonably  suggest  the 
ownership.^** 

!«•  Reg.  Y.  Thurbom,  1  Den.  C.  C.  387,  2  Car.  ft  K.  831,  Beale's  cas. 
551,  Mlkell'B  Gas.  720;  Reg.  y.  Preston,  2  Den.  C.  C.  357,  5  Cox,  C.  C. 
390,  Beale's  Cas.  657;  Reg.  y.  Peters,  1  Car.-  ft  K.  245;  Brooks  y.  State, 
35  Obio  St.  46,  MikeU's  Cas.  724;  Hunt  y.  Com.,  13  Grat  (Va.)  757,  70 
Am.  Dec.  443;  Com.  y.  Titus,  116  Mass.  42,  17  Am.  Rep.  138,  Beale's 
Cas.  563;  Bailey  y.  State,  52  Ind.  466,  21  Am.  Rep.  182;  State  y.  Wes- 
ton, 9  Conn.  526,  25  Am.  Dec.  46;  State  y.  Loyj,  23  Minn.  104,  23  Am. 
Rep.  678;  People  y.  Swan,  1  Park.  Cr.  R.  (N.  T.)  9.  And  see  Reg.  y. 
Rowe,  Bell,  C.  C.  93,  Beale's  Cas.  562. 

"If  the  finder,  from  the  circumstances  of  the  case,  must  faaYe 
known  who  was  the  owner,  and,  instead  of  keeping  the  chattel  for 
him,  means,  from  the  first,  to  appropriate  it  to  his  own  use,  he  dd<es  not 
acquire  Jt  by  rightful  title,  and  the  true  owner  might  maintain  tres- 
pass." Merry  y.  Green,  7  Mees.  ft  W.  623,  Beale's  Cas.  548,  MikeU's 
C&s.  715. 

Thus,  it  has  been  held  larceny  for  the  purchaser  of  a  bureau  to 
appropriate  to  his  own  use  a  purse  containing  money,  which  he  found 
in  a  secret  drawer.  Merry  y.  Green,  7  Mees.  ft  W.  623,  Beale's  Cas. 
648,  MikeU's  Cas.  715;  for  a  carpenter  to  appropriate  money  found  by 
him  in  a  secret  drawer  of  a  bureau  sent  to  him  to  be  repaired,  Cart- 
wright  Y.  Green,  2  Lieach,  C.  C.  952,  8  Yes.  405;  for  a  coachman  to  ap- 
propriate goods  left  in  his  coach  by  a  passenger,  whom  he  could  read- 
ily haYe  ascertained,  Wynne's  Case,  2  East,  P.  C.  664,  1  Leach,  C.  C. 
413;  for  the  purchaser  of  a  trunk  to  appropriate  goods  put  there  by 
the  seller  for  safe-keeping,  and  left  there  by  mistake,  Robinson  y. 
State,  11  Tex.  A.pp.  403,  40  Am.  Rep.  790;  or  for  4t  serYant  to  appro- 
priate a  ring  or  other  property  of  his  mistress,  dropped  in  the  house 
or  garden,  Reg.  y.  Peters,  1  Car.  ft  K.  245,  and  State  y.  Cummings,  33 
Conn.  260. 

If  a  person  goes  to  a  stall  in  the  market,  or  to  a  shop  or  store,  and 
leaves  his  purse  or  other  property,  the  proprietors  or  their  employes 
have  no  right  to  appropriate  the  same  to  their  own  use,  without  wait- 
ing a  reasonable  time  for  the  owner  to  return  for  it,  as  the  circum- 
stances are  such  as  to  show  that  in  all  probability  a  customer  has  left 
it,  and  that  he  will  return  to  claim  it;  and,  if  they  take  it  animo  fu- 
randi,  they  are  guilty  of  larceny.  Reg.  y.  West,  Dears.  C.  C.  402,  6  Cox, 
C.  C.  415,  Beale's  Cas.  561;  State  y.  McCann,  19  Mo.  249;  Lawrence  y. 
State,  1  Humph.  (Tenn.)  227,  MikeU's  Cas.  728;  People  y.  McGarren, 
17  Wend.  (N.  T.)  460.  See,  also,  Reg.  y.  Rowe,  Bell,  C.  C.  93,  Beale's 
Cas.  562. 

In  some  of  the  cases  above  cited,  the  court  said  that  the  property 
was  merely  mislaid,  and  not  lost,  and  that  the  rules  as  to  the  conver- 
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(c)  Possession  Taken  withoui  Felonious  Intent — (3)  When 
a  felonious  intent  docs  not  exist  in  the  mind  of  the  finder  at  the 
time  of  taking  possession,  as  where  he  takes  possession  with  in- 
tent to  restore  the  property  to  the  owner,  which  he  may  lawfully 
do,  a  subsequent  change  of  intent  and  appropriation  of  the  prop- 
erty cannot  make  him  guilty  of  larceny,  even  though,  at  the 
time  of  originally  taking  possession,  he  may  have  known,  or 
had  reasonable  means  of  knowing,  the  owner.  The  reason  is 
that,  as  the  possession  has  been  lawfully  acquired,  there  is  no 
trespass.  It  is  like  any  other  case  of  conversion  by  a  bailee  who 
has  lawfully  acquired  possession.**''^ 

(d)  Time  of  Acquiring  Possession. — (4)  The  finder  of  lost 
property  does  not  take  possession  of  it,  within  the  meaning  of 
these  rules,  merely  by  taking  it  up  to  look  at  it,  but  his  posses- 
sion dates  from  the  time  he  takes  possession  so  as  to  know  what 
iti8."« 

sion  of  lost  property  did  not  apply.  Th«  true  reason  for  euch  dedaloiis, 
bawever,  is  that  the  property,  though  lost  by  the  owner  (as  it  certain- 
ly is,  if  he  does  not  know  where  he  has  mislaid  it),  is  found  by  the 
person  appropriating  It  under  such  circumstances  as  to  show  that  the 
owner,  whoever  he  may  be,  will  probably  return,  and  so  be  ascer- 
tained. 

That  eatray  cattle  are  not  within  the  rule  as  to  lost  goods,,  see  Rex 
V.  Phillips,  2  Blast,  P.  C.  659;  Com.  v.  Mason,  105  Mass.  163,  7  Am.  Rep. 
507;  People  v.  Kaatz,  3  Park.  Cr.  R.  (N.  T.)  129;  State  v.  Martin,  28  Mo. 
530.  And  see  Reg.  v.  Finlayson,  8  New  South  Wales  Sup.  Ct.  301, 
Scale's  Cas.  565. 

isTHunt  V.  Com..  13  Grat.  (Va.)  757,  70  Am.  Dec.  443;  Tanner  t. 
Com.,  14  Grat.  (Va.)  635;  Ransom  v.  State,  22  Conn.  153;  Starck  v. 
State,  63  Ind.  285;  Milbume's  Case,  1  Lewin,  C.  C.  251.  Mikell's  Cas.  728. 

In  Ransom  v.  State,  supra,  which  was  a  prosecution  for  stealing  a 
pocketbook  and  bank  notes,  which  had  been  lost  on  the  highway,  the 
judge  instructed  the  jury  that,  if  the  defendant,  at  the  time  he  found 
the  property,  knew,  or  had  the  means  of  knowing,  the  owner,  and  did 
not  restore  it  to  him,  but  cqiiverted  It  to  his  own  use,  he  was  guilty 
of  larceny.  It  was  held  that  the  instruction  was  erroneous,  because, 
if  the  defendant,  at  the  time  he  took  possession  of  the  in*operty,  meant 
to  act  honestly  with  regard  to  it,  no  subsequent  felonious  intention  to 
convert  it  to  his  own  use  could  make  him  guilty  of  larceny. 

i»8  Reg.  V.  Thurborn,  1  Den.  C.  C.  387,  2  Car.  ft  K.  831*  Beale's  Ga& 
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320.  Contiiuiixig  Trespass. 

(a)  In  Oeneral. — To  constitnte  larceny,  it  is  not  only  neces* 
sary  that  there  shall  be  a  trespass,  but,  as  will  be  hereafter 
explained,  it  is  also  necessary  that  there  shall  be  a  felonious  in- 
tent, and  they  must  always  concur  in  point  of  time.  It  is  not 
always  necessary,  however,  in  order  that  there  may  be  such  a 
concurrence  of  trespass  and  felonious  intent,  that  there  shall  be 
such  an  intent  at  the  time  the  property  is  first  taken.  If  a 
man  wrongfully  takes  another's  property  without  his  consent, 
he  commits  a  trespass,  however  innocent  his  intention  may  be. 
The  trespass  continues  during  every  moment  in  which  he  holds 
the  property  without  right;  and,  if  he  afterwards  forms  and 
carries  out  the  felonious  intent  to  steal  it,  there  is  then  the  con- 
currence of  trespass  and  felonious  intent  necessary  to  make  out 
the  crime  of  larceny.*  **• 

(b)  Taking  Property  by  Mistake, — This  doctrine  applies 
where  a  person  by  mistake  takes  the  property  of  another  without 
his  consent,  the  property  not  being  lost  nor  delivered  to  him  by 
the  owner.  If,  after  discovery  of  his  mistake,  he  forms  and 
carries  out  a  felonious  intent  to  steal,  he  is  guilty  of  larceny. 
The  taking  by  mistake  in  such  a  case  is  a  trespass,  and  the 
trespass  continues  up  to  the  time  when  the  mistake  is  discovered 
and  the  property  converted.  *•** 

551,  MikeU's  Cas.  720;  Reg.  v.  Preston,  2  Den.  C.  C  357,  5  Cox,  C.  C. 
390,  Beale's  Gas.  557. 

iwReg.  V.  Riley,  Dears.  C.  C.  149,  6  Cox,.C.  C.  88,  Beale's  Cas.  591; 
Reg.  V.  Flnlayson,  3  New  South  Wales  Sup.  Ct.  301.  Beale's  Cas.  565; 
State  V.  Coombs,  55  Me.  477,  92  Am.  Dec.  610,  Beale's  Cas.  593;  Com.  v. 
White,  11  Cush.  (Mass.)  483,  Mikell's  Cas.  708,  Com.  v.  Rubin,  165 
Mass.  453,  43  N.  E.  200;  Weaver  v.  State,  77  Ala.  26;  Dozier  v.  State, 
130  Ala.  57,  30  So.  396. 

In  so  far  as  Rex  v.  Holloway,  5  Car.  ft  P.  524,  Mikell's  Cas.  707,  is 
opposed  to  this  principle  it  cannot  be  regarded  as  law. 

"0  In  Reg.  V.  Riley,  Dears.  C.  C.  149,  6  Cox,  C.  C.  88,  Beale's  Cas. 
591,  the  defendant.  In  driving  a  flock  of  lambs,  drove  with  them  by 
mistake  one  which  belonged  to  another,  and  when  hq  discovered  his 
mistake  he  converted  the  lamb  to  his  own  use.    This  was  held  to  be 
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These  cases  must  be  distinguished  from  cases  in  whicb  the 
goods  taken  are  lost  goods,  the  owner  of  which  is  not  known  nor 
pointed  out  by  marks  on  the  goods,  or  other  circumstances,  for 
in  such  a  case  there  is  no  trespass  at  all.^^^  They  must  also  be 
distinguished  from  cases  in  which  the  owner  of  property  delivery 
it  by  mistake,  and  in  which  there  is  no  trespass  at  all  unless  the 
other  party  knows  of  the  mistake  at  the  time.^**  Likewise, 
where  one  takes  another's  property  without  trespass  at  a  time 
when  he  is  too  intoxicated  to  form  an  intent,  a  subsequent  ap- 
propriation of  it  will  not  be  theft.* •^^ 

(c)  Obtaining  Possession  by  Fraud. — The  doctrine  of  con- 
tinuing trespass  also  applies  where  goods  are  delivered  by  the 
owner,  if  the  possession  is  obtained  through  fraud,  and  the 
owner  does  not  intend  to  part  with  the  property  in  the  goods. 
Though  there  may  have  been  no  felonious  intent,  or  intent  to 
steal,  at  the  time  of  obtaining  the  possession,  there  has  been  a 
trespass  because  of  the  fraud  in  obtaining  possession,  and  the 
trespass  continues  to  the  time  of  the  conversion.  According  to 
this  doctrine  the  felonious  intent  need  not  have  existed  at  the 
time  of  original  taking,  when  such  taking  was  fraudulent.*^' 
There  are  very  few  cases  in  the  reports  in  which  the  doctrine  of 

larceny  on  the  ground  that  driving  the  lamb  off  without  the  owner*s 
consent,  though  by  mistake,  was  a  trespass,  which  continued  up  to  the 
time  of  the  conversion.  See,  also,  Reg.  v.  Finlayson,  3  New  South 
Wales  Sup.  Ct.  801,  Beale's  Cas.  665. 

i«i  Ante,  9  319.    See  the  opinions  in  Reg.  v.  Riley,  supra. 

i«sAnte,  9  316f. 

i«2a  Cady  V.  State,  39  Tex.  Cr.  R.  236,  45  S.  W.  568. 

i«s  In  State  v.  Coombs,  55  Me.  477,  92  Am.  Dec.  610,  Beale's  Cas. 
593,  the  defendant,  without  any  present  intention  of  theft,  obtained 
possession  of  another's  t^am  by  falsely  and  fraudulently  pretending 
that  he  wanted  to  drive  it  to  a  certain  place,  and  to  be  gone  a  speci- 
fied time,  when  in  fact  he  intended  to  go  to  a  more  distant  place,  and 
to  be  absent  a  longer  time;  and,  while  thus  in  possession,  he  con- 
verted the  team  to  his  own  use  with  felonious  intent  He  was  held 
guilty  of  larceny,  on  the  ground  that  he  committed  a  trespass  in  ob- 
taining the  horse  fraudulently,  and  the  trespass  continued  until  he 
formed  and  carried  out  the  intent  to  steal  it. 
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coBtiniiing  trespass  has  been  applied  where  possession  was  ob- 
tained by  fraud,  for  the  reason  that  in  most  cases  the  intent  to 
steal  also  existed  at  the  time  the  possession  was  obtained.*^* 

(d)  Continuous  Possession  of  Stolen  Property. — ^If  a  man 
steals  property  he  commits  a  trespass,  and  he  is  gnilty  of  a  con- 
tinuous trespass  and  asportation  during  every  monjent  in  which 
he  retains  possession.  As  was  said  in  a  Maine  case:  '^The 
doctrine  of  the  common  law  is  that  the  legal  possession  of  stolen 
^oods  continues  in  the  owner,  and  every  moment's  continuance 
of  the  trespass  and  felony  amounts  in  legal  consideration  to  a 
new  caption  and  asportation.''*^*  Upon  this  principle,  a  per- 
son stealing  goods  in  one  county  or  state  and' carrying  them  into 
another  is  deemed  guilty  of  larceny  in  any  county  or  state 
where  he  may  carry  them.*'*  For  the  same  reason,  if  goods  are 
stolen  before  a  statute  takes  effect,  and  are  retained  in  the  pos- 
session of  the  thief  until  afterwards,  he  may  be  indicted  and 
punished  for  larceny  under  the  statute.*'^ 

(D)  The  Asportation  in  Larceny. 

321.  In  Oeneral. — ^To  oonstitute  larceny  there  must  be  some 
asportation  or  carrying  away  of  the  property.  But  there  is  a 
sufficient  asportation  if  the  property  be  entirely  removed  from 
the  place  it  occnpied,  and  be  under  the  dominion  and  control 
of  the  trespasser,  though  only  for  an  instant. 

322.  An  Asportation  is  Necessary. 

Another,  essential  element  of  larceny  at  common  law  is  the 
asportation  of  the  property.  There  must  not  only  be  a  taking  or 
caption  of  the  property,  but  the  property  must  also  be  to  some 
extent  carried  away.     As  was  said  by  the  Alabama  court: 

104  Ante,  S  316e. 

109  State  Y.  Somerville,  21  Me.  14,  19,  38  Am.  Dec.  248. 

100  Anon.,  Tear  Book  7  Hen.  IV.  43,  pi.  9,  Beale's  Cas.  695;  1  Hale, 
P.  C.  507;  1  Hawk.  P.  C.  c.  32,  8  52;  2  Bast,  P.  C.  771;  Com.  v.  Rand,  7 
Mete.  (Mass.)  475,  41  Am.  Dec.  455.    For  other  cases,  see  post,  S  ^499. 

107  State  Y.  Somenrille,  21  Me.  14,  88  Am.  Dec.  248. 
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'There  must  be  such  a  caption  that  the  accused  acquires  do- 
minion over  the  property,  followed  by  such  an  asportation  or 
carrying  away  as  to  supersede  the  possession  of  the  owner  for 
an  appreciable  period  of  time.  Though  the  owner's  possession 
is  disturbed,  yet  the  offense  is  not  complete  if  the  accused  fails 
to  acquire  such  dominion  over  the  property  as  to  enable  him  to 
take  actual  custody  and  controL^'*®® 

Illustrations. — ^For  this  reason  it  has  been  held  not  to  be 
larceny  merely  to  set  up  a  package  on  end,  tliough  with  intent 
to  steal  it,  no  further  control  being  acquired  ;*^*  or  to  turn  over 
a  barrel  of  goods  from  the  end  to  the  side  with  such  intent, 
when  nothing  further  is  done  towards  carrying  it  away;*^®  or 
to  touch  or  disturb  a  pocketbook  or  money  in  another's  pocket 
or  drawer,  without  removing  it  at  all  from  the  place  it  occupies 
in  the  pocket  or  drawer  ;^^*  or  to  trap  an  animal  or  merely 
entice  or  chase  or  kill  it,  when  it  is  not  taken  into  the  posses- 
sion or  control  of  the  trespasser ;' ^^  or  to  compel  or  induce  a 

108  Thompson  v.  State,  94  Ala.  5S5,  10  So.  520,  88  Am.  St  Rep.  145, 
Beale's  Cas.  513;  Molten  v.  State,  105  Ala.  18,  16  So.  795,  53  Am.  St 
Rep.  97.  See,  also,  Rex  v.  Farrell,  1  Leach,  C.  C.  822,  note;  Rex  v. 
Cherry,  1  Leach,  C.  C.  287,  note,  2  East  P.  C.  556,  Mikell's  Cas.  673;  Ed- 
monds v.  State,  70  Ala.  8,  45  Am.  Rep.  67,  Beale's  Cas.  511;  Com.  v. 
Luckis,  99  Mass.  431,  96  Am.  Dec.  769. 

By  express  provision  of  the  Code  no  asportation  is  necessary  in  Tex- 
as. Pen.  Code,  art  880.  Clemmons  v.  State,  39  Tex.  Cr.  R.  279,  45 
S.  W.  911,  Mlkeirs  Cas.  681,  note. 

!••  Rex  V.  Cherry,  1  Leach,  C.  C.  287,  note,  2  East  P.  C.  556,  MlkeU's 
Cas.  673. 

iTo  state  Y.  Jones,  65  N.  C.  895. 

iTi  Com.  Y.  Luckis,  99  Mass.  431,  96  Am.  Dec.  769. 

172  Rex  Y.  Williams.  1  Mood.  C.  C.  107;  SUte  v.  Wisdom.  8  Port 
(Ala.)  511;  Edmonds  v.  State,  70  Ala.  8,  45  Am.  Rep.  67,  Beale's  Cas. 
511;  State  y.  Alexander,  74  N.  C.  232,  Mlkell's  Cas.  681;  Wolf  y.  State. 
41  Ala.  412;  Molton  y.  State,  105  Ala.  18,  16  So.  795;  State  y.  Seagler, 
1  Rich.  (S.  C.)  30,  42  Am.  Dec.  404;  Williams  y.  State,  63  Miss.  58; 
People  Y.  Murphy,  47  Cal.  103. 

In  Edmonds  y.  State,  supra,  it  was  held  not  to  be  larceny  to  entice  a 
hog  for  20  yards  on  the  owner's  premises  by  dropping  corn,  and  then 
strike  it  with  an  axe,  and  abandon  it.    Compare  post,  fi  323. 

la  State  v.  Gilbert  68  Vt  188,  34  Atl.  697,  it  was  held  that  if  de- 


hAsucmrf.  477 

person  to  lay  down  or  drop  kis  money  or  goods,  with  intent  to 
steal  them,  where  the  trespasser  is  apprehended  or  prevented, 
or  leaves  before  taking  them  iip;^^*  or  to  attempt  to  snatch 
money  from  another's  hand  and  knock  it  to  the  ground,  with- 
out picking  it  up.^^^  And  if  a  man  seizes  and  attempts  to 
carry  away  property,  bnt  is  prevented  from  doing  so  by  reason 
of  its  being  attached  by  a  chain  to  the  person  of  the  owner  or 
to  the  counter  in  a  store,  there  is  not  sufficient  asportation  to 
constitute  larceny,  for  he  does  not  acquire  entire  control  even 
for  an  instant*^* 

323.  The  Slightest  Asportation  Sufficient. 

While,  as  is  shown  by  the  cases  above  referred  to,  some  as- 
portation is  essential,  it  is  not  necessary  that  the  property  shall 
be  carried  to  any  particular  distance,  or  that  possession  and 
control  shall  be  retained  for  any  particular  length  of  time. 
The  slightest  a8p(9rtation  is  sufficient  The  trespasser  must  ac- 
quire complete  control  over  the  property,  but  the  slightest  en- 
tire removal  of  it  from  the  place  it  occupies,  and  a  temporary 
control  of  it,  even  for  a  moment,  is  enough.  It  has  been  said 
that  removal  to  the  distance  of  "a  hair's  breadth"  is  sufficients^* 

fendant,  before  kiUlng  it,  moved  the  steer  from  the  place  where  he 
found  ity  he  was  guUty.  Accord:  Wilhurn  v.  Terr.  10  N.  M.  402,  63 
Pac.  968;  Londy  v.  State,  60  Oa.  148.  Cf.  Kemp  v.  State,  89  Ala.  62,  7 
So.  418. 

ITS  Rex  V.  Farrell,  1  Leach,  G.  C.  322,  note. 

1T4  Thompson  v.  State,  94  Ala.  535,  10  So.  520,  33  Am.  St  Rep.  145, 
Beale's  Gas.  513. 

176  Wilkinson's  Gase,  1  Leach,  G.  G.  821,  note,  2  East,  P.  G.  556, 
Mikeirs  Gas.  673. 

i7«See  Rex  v.  Walsh,  1  Mood.  G.  G.  14,  Beale's  Gas.  606;  Reg.  v. 
Simpson,  1  Dears.  G.  G.  421,  MikeU's  Gas.  675;  Eckels  v.  State,  20 
Ohio  St  508;  Harrison  v.  People^  50  N.  T.  518,  10  Am.  Rep.  517;  State 
V.  Chambers,  22  W.  Va.  779,  46  Am.  Rep.  550;  State  v.  Jones,  65  N.  G. 
395;  State  v.  Craige,  89  N.  G.  475;  State  v.  Gazell,  30  Mo.  92;  Oet- 
tinger  r.  State,  18  Neb.  808,  14  N.  W.  403.  And  see  the  cases  cited  in 
the  note  following. 

^The  felony,"  said  the  Ohio  court*  '^lias  in  the  very  first  act  of  re- 
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lUtirtrations. — ^Thns,  although  to  upset  a  barrel  from  the  end 
to  the  side,  or  merely  to  set  a  package  up  on  end,  is  not  a  suffi- 
cient asportation,^ ^"^  it  has  been  held  larceny  to  lift  a  bag  from 
the  bottom  of  the  boot  of  a  coach,  with  intent  to  steal  it,  every 
part  of  the  bag  being  entirely  removed  from  the  place  it  occu- 
pied, though  there  was  no  further  removal  ;^^®  or  to  remove  a 
package  from  one  end  of  a  wagon  to  the  other  ;*^*  or  to  lift  a 
sword  partly  from  the  scabbard.^*® 

So,  while  merely  to  touch  or  disturb  a  pocketbook  or  money  in 
another's  pocket  or  drawer  is  not  a  sufficient  asportation  to  con- 
stitute larceny,^  ®^  it  is  otherwise  if  the  pocketbook  or  money  be 
seized  by  the  thief,  and  removed  from  the  place  it  occupied, 
though  he  is  detected  and  drops  it  before  he  has  entirely  re- 
moved it  from  the  pocket  or  drawer.^®* 

And,  while  it  is  not  larceny  to  entice  an  animal  on  the  own- 
er's premises  with  intent  to  steal  it,  if  no  control  over  it  is 

moving  the  property.  Therefore,  the  least  removing  of  the  entire 
thing  taken,  with  an  Intent  to  steal  it,  if  the  thief  thereby,  for  the  in- 
stant, obtain  the  entire  and  absolute  possession  of  it,  Is  a  sufficient  as- 
portation, though  the  property  be  not  removed  from  the  premises  of 
the  owner,  nor  retained  in  the  possession  of  the  thief."  Bckels  v. 
State,  supra. 

"Although  the  whole  of  the  article  taken  be  not  removed  from  the 
whole  space  which  the  whole  article  occupied  before  it  was  taken,  yet, 
if  every  part  thereof  be  removed  from  the  space  which  that  parUcular 
part  occupied  Just  before  it  was  so  taken,  such  removal  is  a  suffi- 
cient asportation."    State  v.  Chambers,  supra. 

ITT  Ante,  S  322. 

ITS  Rex  Y.  Walsh,  1  Mood.  G.  C.  14,  Beale's  Gas.  506. 

ITS  Rex  V.  Coslet,  1  Leach,  G.  C.  236,  2  Eaat,  P.  G.  656. 

180  Rex  V.  Walsh,  2  Russ.  Grimes,  163. 

isiAnte,  S  322. 

182  Rex  V.  Thompson,  1  Mood.  G.  G.  78,  Mikell's  Gas.  674;  Eckels  v. 
State,  20  Ohio  St.  508;  Harrison  v.  People,  50  N.  T.  518,  10  Am.  Rep. 
617;  State  v.  Ghambers,  22  W.  Va.  779,  46  Am.  Rep.  660;  Files  v.  State, 
36  Tex.  Gr.  R.  206,  86  S.  W.  93,  Mikell's  Gas.  676. 

In  State  v.  Green,  81  N.  G.  560,  where  a  drawer  containing  money 
had  been  removed  from  a  safe,  and  the  money  handled,  It  was  held 
that  there  had  been  a  sufficient  asportation  to  constitute  larceny. 
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entirely  acquired,^  ^'  it  is  otherwise  if  an  animal  is  enticed  into 
an  inclosnre  of  the  enticer,  or  if  it  is  led  by  him,  or  by  an 
innocent  third  person  by  his  direction,  for  any  distance,  howev- 
er slight,  even  though  it  be  not  led  from  the  owner's  prem- 
ises.*®*   Other  cases  are  referred  to  in  the  note  below.*** 

issAnte,  S  322. 

iMRex  V.  Pitman,  2  Gar.  &  P.  423;  Wisdom's  Case,  8  Port  (Ala.) 
511,  519;  State  v.  Gazell,  30  Mo.  92. 

In  Rex  V.  Pitman,  supra,  the  accused  hi^d  caused  the  hostler  at  an 
inn  to  lead  another's  horse  from  the  stable,  feloniously  Intending  to 
mount  and  ride  away,  and  it  was  held  that  the  asportation  was  suffi- 
cient. 

In  State  v.  Gazell,  supra,  the  accused  himself  led  the  horse  for  a 
short  distance  on  the  owner's  premises,  with  intent  to  steal  it,  and  a 
conviction  was  sustained. 

It  has  been  held  that  driving  or  moving  an  animal,  before  killing 
it,  preparatory  tp  stealing  its  carcass  is  a  sufficient  asportation.  State 
V.  Gilbert,  68  Vtiss,  84  Atl.  697;  V^ilbum  v.  Terr.,  10  N.  M.  402,  62  Pac. 
968;  and  that  in  skinning  it  there  must  have  been  sufficient  moving  of 
it  to  constitute  an  asportation.  Lundy  y.  State,  60  Ga.  143;  Kemp  v. 
State,  89  Ala.  62,  7  So.  413. 

186  The  asportation  has  been  held  sufficient  in  the  following  cases: 

Breaking  open  a  box  of  shoes  on  board  a  ship,  taking  out  the  shoes 
and  concealing  them  on  a  vessel.    Nutsel  v.  State,  60  Ga.  264. 

Taking  a  lady's  earring  from  her  ear  and  immediately  dropping  and 
losing  it  in  her  hair.  Latier's  Case,  1  Leach,  C.  C.  820,  2  East,  P.  C. 
657. 

Taking  a  watch  from  the  owner's  pocket,  and  drawing  the  chain 
through  the  button  hole,  though  the  key  caught  on  the  button  of  an- 
other hole.  Reg.  v.  Simpson,  Dears.  C.  C.  421,  Mikell's  Cas.  676  (a 
doubtful  case). 

Drawing  liquor  into  a  can.  Reg.  v.  Wallis,  8  Cox,  C.  C.  67,  Mikell's 
Cas.  678. 

Putting  into  sacks  grain  found  in  a  granary.  State  v.  Hecox,  83  Mo. 
631. 

Removing  grain  from  the  owner's  gamer  in  a  mill  to  the  adjoining 
gamer  of  the  accused.    State  v.  Craige,  89  N.  C.  475,  46  Am.  Rep.  698. 

Taking  goods  from  trunk  and  putting  in  basket  to  carry  away.  Lov- 
ing V.  Com.,  107  Ky.  576,  55  S.  W.  434. 

Breaking  a  large  cast  iron  wheel  and  removing  the  parts.  Get- 
tinger  v.  Stote,  18  Neb.  308,  14  N.  W.  403. 
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S24.  Manner  of  Asportation. 

If  tliere  is  a  sufficient  asportation  under  the  rules  stated 
above,  it  is  altogether  immaterial  how  it  is  effected.  The  car- 
rying away  is  generally  by  the  hand  of  the  trespasser,  but  it  need 
not  necessarily  be  so.  Thus,  as  was  shown  in  a  previous  section, 
an  animal  may  be  stolen  by  driving  or  enticing  it  away;^**  and 
asportation  may  be  effected  entirely  by  mechanical  agencies,  as 
by  fraudulently  connecting  a  private  pipe  with  the  pipes  of  a 
water  or  gas  company,  and  consuming  or  using  the  water  or 
gas;^^^  or  it  may  be  effected  by  means  of  an  innocent  human 
agent,*'* 

326.  Betum  of  OoodB. 

As  soon  as  there  has  been  a  sufficient  asportation  under  the 
rules  stated  in  the  preceding  sections,  the  larceny  is  complete, 
if  there  is  also  the  requisite  felonious  intent;  and,  in  the  ab- 
sence of  statutory  provision,  the  guilt  of  the  trespasser  cannot 
be  affected  in  any  way  by  his  abandoning  or  returning  the 
gooda.^'^ 

(E)  The  Felenioos  Intent  in  Lareeny. 

326.  In  OeneraL — ^To  constitute  larceny  at  oommQn  law 
there  must  be  what  is  technically  called  a  "felonious"  intent, 
or  ''animus  furandi/'  and  this  intent  moat  exist  both  in  the 
taking  and  in  the  carrying  away.  By  this  it  is  meant  that 
there  must  be: 

1.  A  firaudulent  intent^  and  not  a  mistake  or  bona  fide 
claim  of  right. 

186  state  Y.  Wisdom,  8  Port.  (Ala.)  611;  Edmonds  t.  State,  70  Ala. 
8,  45  Am.  Rep.  67,  Beale's  Cas.  511;  ante,  §{  314,  323. 

wTReg.  V.  White,  8  Car.  ft  K.  868,  Dears.  C.  C.  203,  6  Cox,  0.  C.  213, 
Beale's  Caa.  506,  Mlkell's  Caa.  679;  ante,  fi  314,  note  77. 

188  Rex  T.  Pitman,  2  Car.  ft  P.  423;  Com.  v.  Barry,  125  Mass.  390, 
Beale's  Cas.  508;  Sikes  v.  State  (Tex.  Cr.  App.)  28  S.  W.  688;  State 
▼.  Hunt.  45  Iowa,  673;  ante,  S  814. 

189  2  East,  P.  C.  557;  State  v.  Scott,  64  N.  C.  586;  ante,  S  66. 
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2.  And  an  intent  to  deprive  the  owner  permanently  of  his 

property  in  the  goods,  or  of  their  value  or  a  part  of 
their  value. 

3.  Some  of  the  authorities  require  that  the  taking  shall  be 

lucri  causa^— that  is,  for  the  sake  of  gain;  but  by  the 
weight  of  auUiority  this  is  not  necessary. 

327.  Fraudulent  Intent  Necessary. 

All  of  the  authorities  agree  that  the  intent  must  be  fraud- 
ulent. As  the  taking  in  larceny  involves  a  trespass,  so  the  in- 
tent involves  fraud.*  •^  If  one  takes  another^s  goods  by  accident 
or  mistake,  he  commits  a  trespass  and  is  liable  in  a  civil  action, 
but  he  is  not  guilty  of  larceny.*^*  Nor  is  a  man  guilty  of  lar- 
ceny in  taking  another^s  property  under  a  bona  fide  claim  of 
ownership  or  right,  however  unfounded  the  claim  may  be  in 
law.»»2 

1*0  Bract  t.  134b,  Mikell's  Cas.  687;  Reg.  y.  HoUoway,  2  Car.  ft  K. 
946,  Mikell's  Cas.  687;  The  Fisherman's  Case,  2  East,  P.  C.  661,  Mikell's 
Cas.  807;  Rex  y.  Hall,  8  Car.  ft  P.  409,  Beale's  Cas.  281;  McCourt  y. 
People,  64  N.  Y.  683;  Keely  v.  State,  14  Ind.  36;  State  y.  Homes,  17 
Mo.  879,  67  Am.  Dec.  269. 

191  Long  Y.  State,  11  Fla.  296;  Hall  y.  State,  84  Oa.  208;  Billard  y. 
State,  80  Tex.  867,  94  Am.  Dec.  817;  Donahoe  Y.  State,  23  Tex.  App. 
467,  6  S.  W.  246;  Criswell  y.  State,  24  Tex.  App.  606,  7  S.  W.  887;  Peo- 
ple Y.  Deylne,  96  Cal.  227,  80  Pac.  227;  State  y.  Homes,  17  Mo.  879,  67 
Am.  Dec.  269. 

It  is  not  larceny  for  a  person  to  take  property  by  the  direction  or 
with  the  consent  of  one  whom  he  belieYes  to  be  the  owner,  but  who  is 
not.    State  y.  Matthews,  20  Mo.  66.    See  Mead  y.  State,  26  Neb.  444. 

i<>2  Rex  Y.  Hall,  8  Car.  ft  P.  409,  Beale's  Cas.  281;  Rex  y.  Jackson,  1 
Mood.  C.  C.  119;  Reg.  y.  Wade,  11  Cox,  C.  C.  649;  State  y.  Homes, 
17  Mo.  379,  67  Am.  Dec.  269;  State  y.  Matthews,  20  Mo.  66;  People  y. 
Schultz,  71  Mich.  816,  38  N.  W.  868;  People  y.  Husband,  36  Mich.  806; 
People  Y.  Slayton,  123  Mich.  897,  82  N.  W.  206,  81  Am.  St.  Rep.  211; 
Dean  y.  State,  41  Fla.  291,  26  So.  638;  Phelps  y.  People,  66  111.  334; 
Baker  y.  State,  17  Fla.  406;  State  y.  Lelcham,  41  Wis.  666;  State  y. 
Barrackmore,  47  Iowa,  684;  Ross  y.  Com.  (Ky.)  20  S.  W.  214;  Winn 
Y.  State,  17  Tex.  App.  284. 

Of  course  the  claim  must  be  bona  fide.    See  McDaniel  y.  State,  8 

C.  ft  M.  Crimes— 31. 
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328.  Intent  to  Deprive  the  Owner  of  His  Property. 

(a)  In  Oeneral. — ^Even  when  there  is  a  fraudulent  intent, 
and  the  trespasser  knows  that  the  property  belongs  to  another, 
the  taking  is  not  necessarily  larceny.  There  must,  in  addition 
to  this,  be  an  intent  to  deprive  the  owner^^^^  of  his  property,  and 
to  deprive  him  of  it  permanently. ^^^  It  is  not  larceny,  there- 
fore, to  take  another's  property  in  jest  or  from  idle  curiosity,  in- 
tending to  return  it,  though  such  a  taking  is  wrongful  and  a 
trespass. ^^*  Nor  is  it  larceny  to  take  another's  property  with 
intent  to  use  or  keep  it  temporarily,  and  then  return  it  or  put 
it  where  it  will  reach  the  owner's  possession  again.^®' 

Smedes  &  M.  (Miss.)  401,  418;  People  v.  Long,  50  Mich.  249,  16  N.  W. 
105. 

192a  Where  a  bailee  has  wrongfully  sold  the  property  it  is  not  larceny 
for  him  to  filch  it  from  the  buyer  for  the  purpose  of  returning  it  to 
the  owner.    Gooch  y.  State,  60  Ark.  6,  28  S.  W.  510. 

103  Rex  V.  Crump,  1  Car.  ft  P.  658,  Beale's  Cas.  685;  Rex  v.  Dickin- 
son, Rubs,  ft  R.  420,  Beale's  Cas.  684;  Reg.  v.  Holloway,  2  Car.  ft  K. 
942,  1  Den.  C.  C.  370,  3  Cox,  C.  C.  241,  Beale's  Cas.  692,  Mikell's  Cas. 
637;  State  v.  South,  28  N.  J.  Law,  28,  75  Am.  Dec.  250;  State  v.  York, 
6  Harr.  (Del.)  493;  Witt  v.  State,  9  Mo.  671;  Johnson  v.  State,  36  Tex. 
375;  State  v.  Self,  1  Bay  (S.  C.)  242;  Keety  v.  State,  14  Ind.  36.    • 

i»*Reg.  V.  Godfrey,  8  Car.  ft  P.  563;  Devine  v.  People,  20  Hun  (N. 
Y.)  98;  Johnson  v.  State,  36  Tex.  375. 

issThus,  it  has  repeatedly  been  held  that  it  is  not  larceny  to  take 
another's  horse,  when  the  Intent  is  merely  to  ride  it  some  distance,  and 
then  return  it,  or  abandon  it  at  such  a  place  that  it  will  return,  or  be 
recaptured  by  the  owner.  Rex  y.  Philipps,  2  East,  P.  C.  662,  Mlkeirs 
Cas.  808;  Rex  y.  Crump,  1  Car.  ft  P.  658,  Beale's  Cas.  685;  Dove  y. 
State,  37  Ark.  261;  State  v.  York,  5  Harr.  (Del.)  493;  Umphrey  v. 
State,  63  Ind.  223;  Johnson  v.  State,  36  Tex.  375;  Schultz  y.  State,  30 
Tex.  App.  94,  16  S.  W.  756;  State  y.  Self,  1  Bay  (8.  C.)  242;  Leland  y. 
State,  82  Miss.  132,  33  So.  842. 

Many  other  illustrations  of  this  principle  are  to  be  found  in  the  re- 
ports. Thus,  in  Rex  y.  Dickinson,  Russ.  ft  R.  420,  Beale's  Cas.  684,  it 
was  held  that  a  man  was  not  guilty  of  larceny  in  taking  a  girl's  bon- 
net and  other  articles  of  apparel,  where  he  did  so  merely  for  the  pur- 
pose of  inducing  her  to  come  to  a  hay  mow,  so  that  he  could  haye 
Intercourse  with  her.  There  was  a  like  decision  in  Cain  y.  State,  21 
Tex.  App.  662,  2  S.  W.  888,  where  the  accused  had  taken  a  woman's 
Jewelry,  not  with  Intent  to  deprive  her  of  it  permanently,  but  to  pre- 
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These  cases  must  be  distinguished  from  cases  in  which  there 
is  no  intent  to  return  the  property  when  it  is  taken.  If  prop- 
erty is  taken  with  the  felonious  intent,  its  pubsequent  return 
to  the  owner,  or  its  abandonment  and  recovery  by  him,  does  not 
make  his  ofFense  any  the  less  larceny.^®* 

(b)  Dealing  in  a  Way  Likely  to  Deprive  the  Owner  of  His 
Property. — Since  a  man  is  presumed  to  have  intended  the  natur- 
al consequences  of  his  actS;^  it  may  well  be  inferred  that  one 
who  has  taken  another's  property  intended  to  deprive  him  of  it 
permanently,  if  he  so  disposed  of  it  or  dealt  with  it  that  as  a 
natural  consequence  the  owner  would  be  so  deprived  of  it.  Thus 
it  has  been  held  that  if  one  takes  another's  property  without  his 
consent,  and  abandons  it  at  a  place  from  which  it  is  not  likely 
to  be  returned  to  the  owner  or  recaptured  by  him,  it  may  be 
inferred  that  he  intended  to  deprive  the  owner  of  it  permanent- 
ly, though  he  may  testify  thac  he  only  intended  to  use  it  tem- 
porarily.^*'' The  presumption,  of  course,  is  one  of  fact,  and 
not  of  law,  and  is  subject  to  rebuttal. 

(c)  Intent  to  Sell  to  Owner  or  to*  Return  for  Reward. — 
When  it  is  said  that  there  must  be  an  intent  to  deprive  the  owner 
permanently  of  his  property,  it  is  not  meant  that  the  intent  must 

vent  her  from  going  out  to  a  place  of  amusement. 

See,  also,  Wilson  v.  State,  18  Tex.  App.  270,  51  Am.  Rep.  309,  where 
it  was  held  that  the  accused  who  had  broken  into  a  shop,  and  taken 
ji  brace  therefrom  with  intent  to  use  it  to  break  into  a  house,  and  then 
leave  it,  which  they  did,  were  not  guilty  of  larceny.  And  see  Reg.  v. 
Reeves,  5  Jur.  (N.  S.)  716,  Mikell's  Cas.  707,  and  State  y.  Gilmer,  97 
N.  C.  429,  1  S.  E.  491,  where  it  was  held  that  to  take  property  from 
.an  intoxicated  person  with  intent  merely  to  take  care  of  it  for  him 
was  not  larceny.  And  Rex  v.  Holloway,  5  Car.  ft  P.  524,  Mikell's  Cas. 
707,  where  poachers  took  a  gamekeepers'  gun  away  from  him  under 
the  impression  that  he  might  use  it  upon  them.  See  U.  S.  v.  Durkee, 
1  McAll.  196,  Fed.  Cas.  No.  15,009. 

i<»6  See  State  v.  Davis,  38  N.  J.  Law,  176,  20  Am.  Rep.  367.  And  see 
ante,  §  66. 

197  See  State  v.  Ward,  19  Nev.  "597,  10  Pac.  133;  Reg.  v.  Trebilcock, 
"7  Cox,  C.  C.  408,  Beale's  Cas.  688;  Reg.  v.  Hall,  3  Cox,  C.  C.  245,  Beale's 
^as.  696;  and  cases  cited  in  the  notes  following. 


484  0FFBNSB8  AGAINST  PROPBRTT. 

necessarily  be  to  keep  the  specific  property  from  him.  It  is  suf- 
ficient if  the  intent  be  to  deprive  him  of  its  value  or  a  part  of 
its  value.***  For  example,  it  has  been  held  larceny  to  take  a 
railroad  ticket  with  intent  to  use  it  for  a  journey,  though  by 
such  use  the  railroad  company  gets  possession  of  the  ticket 
again.*  ••  The  same  is  true  where  the  intent  is  to  sell  the  prop- 
erty back  to  the  owner  as  the  property  of  the  taker  or  of  some 
third  person,***  or  to  return  it  only  on  the  payment  of  an  ex- 
pected reward.***  Some  of  the  decisions  seem  to  be  at  variance 
with  this  doctrine,  but  it  is  supported  by  the  great  weight  of 
authority.*** 

i»9  *<When  a  peraon  takes  property  of  another  with  Intent  to  deprive 
the  owner  of  a  portion  of  the  pro];>ert7  taken,  or  of  its  value,  such 
Intent  is  felonious,  and  the  taking  is  larceny."  Ck)m.  v.  Mason,  lOS 
Mass.  163,  7  Am.  Rep.  507. 

For  the  employe  of  a  silversmith  to  take  manufactured  spoons  from 
his  employer  and  deposit  unmanufactured  silver  of  equal  weight  but 
less  value  is  larceny.    Kirk  v.  Garrett,  84  Md.  388,  85  Atl.  1089. 

iM  Reg.  Y.  Beecham,  5  Cox,  C.  C.  181,  Beale'a  Oas.  697. 

MO  Reg.  Y.  HaU,  3  Coz,  C.-C.  245,  Beale's  Cas.  696;  Com.  v.  Mason^ 
106  Mass.  168,  7  Am.  Rep.  607.  And  see  Reg.  v.  Manning,  6  Coz,  C.  C 
86. 

SOI  Reg.  V.  Spurgeon,  2  Coz,  C.  C.  102,  Beaie's  Cas.  685;  Reg.  y.  Pet- 
ers, 1  Car.  ft  K.  245;  Reg.  v.  O'Donnell,  7  Coz,  C.  C.  837,  Mikeirs  Cas. 
815;  Berry  v.  State,  31  Ohio  St  219,  27  Am.  Rep.  506;  Com.  v.  Mason,. 
106  Mass.  163,  7  Am.  Rep.  507;  Slaughter  v.  State,  113  Oa.  284,  38  S.  B. 
854,  84  Am.  St  Rep.  242.  Compare  Reg.  v.  Gardner,  9  Coz,  C.  C.  253,. 
Beale's  Cas.  686. 

»*«  In  Reg.  V.  Holloway,  1  Den.  C.  C.  370,  3  Coz,  C.  C.  241,  2  Car.  ft 
K.  942,  Beale's  Cas.  692,  the  accused  was  indicted  for  the  larceny  of 
some  dressed  skins  of  leather.  A  special  verdict  was  returned,  show- 
ing that  he  took  the  skins,  not  with  intent  to  sell  or  dispose  of  them, 
but  to  bring  them  in  and  charge  them  as  his  own  work,  and  get  paid 
by  his  master  for  them.  The  skins  had  been  dressed  by  another 
workman,  and  not  by  the  accused.  It  was  held  not  to  be  larceny. 
This  case  has  been  doubted  and  disapproved  in  later  cases,  both  in 
England  and  in  this  country,  and  perhaps  would  not  now  be  followed. 
See  Reg.  v.  Poole,  1  Dears,  ft  p.  C.  C.  347;  Rez  v.  Webb,  1  Mood.  C.  O. 
431,  Mikell's  Cas.  811;  Reg.  v.  Richards,  1  Car.  ft  K.  532,  Mikeirs  Cas. 
813;  Fort  v.  State,  82  Ala.  50,  2  So.  477;  Berry  v.  State,  31  Ohio  St^ 
219,  27  Am.  Rep.  506. 
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(d)  Intent  to  Pawn. — ^If  a  man  takes  another's  goods  with  in- 
tent to  pawn  them,  and  does  so,  he  is  clearly  guilty  of  larceny 
if  he  does  not  intend  to  redeem  and  return  them.*^'  And  he 
is  "guilty  even  if  he  does  intend  to  redeem  and  return  them,  if 
he  does  not  show  ability  to  do  so,  or  at  least  a  fair  and  reasonable 
expectation  of  ability.*^*  If  he  shows  such  ability  or  expecta- 
tion, it  seems  that  he  is  not  guilty.*®* 

(e)  Intent  to  Apply  m  Payment  of  Debt. — ^To  take  another's 
property  with  intent  .to  apply  it  in  payment  of  a  debt  due  from 
him  is  larceny.*®* 

329.  Effect  of  Custom. 

As  we  have  seen  in  a  previous  section,  custom  cannot  Justify 
an  act  which,  in  the  absence  of  custom,  would  be  a  crima  A 
person,  therefore,  who  takes  another^s  property  without  his 
consent,  knowing  that  it  belongs  to  the  other,  and  intending  to 
deprive  him  of  it  permanently,  is  guilty  of  larceny,  notwith- 
standing a  custom  in  the  community  to  take  property  under 
similar  circumstances.*®^ 

330.  Lucri  Causa. 

Some  of  the  courts  have  held  that  to  constitute  larceny  there 
must  be  what  is  technically  called  ^'lucri  causa/^ — ^that  is,  ex- 
pectation of  gain  or  benefit  to  the  thief;    and  that  it  is  not 

SOS  state  V.  LindenthaU,  6  Rich,  (s!  G.)  237,  57  Am.  Dec.  748. 

so4Reg.  Y.  Phetheon,  9  Car.  ft  P.  552,  Mikell's  Gas.  811,  note.  Reg. 
V.  Trebilcock,  7  Cox,  C.  G.  408,  Beale's  Gas.  688,  MikeU's  Gas.  811,  note. 

SOB  Reg.  Y.  Wright,  9  Gar.  ft  P.  554,  note,  MikeU's  Gas.  810.  But  see 
Reg.  V.  Trebilcock,  supra. 

206  Com.  Y.  Stebbins,  8  Gray  (Mass.)  492;  Gettinger  y.  State,  18  Neb. 
308,  14  N.  W.  403,  Mikeirs  Gas.  818,  n. 

207  Thus,  in  Lancaster  y.  State,  3  Gold.  (Tenn.)  840,  91  Am.  Dec.  288, 
it  was  held  that  a  taking  of  property  was  none  the  less  larceny  be- 
cause of  a  preYalent  opinion  in  the  community,  and  a  custom  based 
tbereon,  applicable  to  the  taking  in  question,  that  a  contending  party 
in  the  ClYil  War  had  a  right  to  reimburse  itself  for  losses  occasioned 
by  the  other.    And  see  ante,  S  84,  and  cases  there  cited. 
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enough  that  he  fraudulently  intends  to  deprive  the  owner  of 
his  property.^^®  According  to  this  view,  it  has  been  held  that 
merely  to  kill  an  animal  and  throw  it  into  a  ditch,  or  to  take 
the  bridle  from  another's  horse,  and  property  from  his  saddle 
and  cast  it  on  the  highway,  or  take  an  execution  from  an  officer 
to  prevent  his  serving  it,  or  to  take  a  wagon  and  break  it  to 
pieces,  merely  for  the  purpose  of  injuring  the  owner,  and  not 
to  benefit  the  trespasser,  is  not  larceny,  but  merely  malicious 
mischief, — a  misdemeanor.^^® 

This  doctrine,  however,  is  not  sustained  by  the  weight  of 
authority.  Most  of  the  courts  hold  that  a  lucri  causa  is  not 
necessary,  but  that  a  fraudulent  intent  to  deprive  the  owner  per- 
manently of  his  property  is  all  that  is  required.^***    Even  where 

108  2  East,  P.  C.  663;  Reg.  v.  Godfrey,  8  Car.  &  P.  663;  U.  S.  v.  Dur- 
kee,  1  McAH.  196,  Fed.  Cas.  No.  16,009. 

East  defined  larceny  as  "the  fraudulent  or  wrongful  taking  and 
carrying  away  by  any  person  of  the  mere  personal  goods  of  another, 
from  any  place,  with  a  felonious  Intent  to  convert  them  to  his  (the 
taker's)  own  use,  and  malce  them  his  own  property,  without  the  con- 
sent of  the  owner."    2  East,  P.  C.  624. 

U.  S.  V.  Durkee,  supra,  was  a  case  where  the  accused  took  muskets 
to  prevent  their  being  used  upon  himself,  and  conviction  was  denied 
on  the  ground  of  want  of  lucri  causa.  Bishop  says:  "A  better  rea- 
son for  this  Just  decision  would  have  been  that  his  motive  was  not  to 
deprive  the  owner  of  his  ownership  In  them."  2  Blsh.  New  Cr.  Law, 
8  847.    See,  also,  Rex  v.  Holloway,  6  Car.  ft  P.  624,  Mlkell's  Cas.  707. 

Where  a  traveler  met  a  fisherman  with  fish,  who  refused  to  sell  him 
any,  and  he  by  force  and  putting  In  fear  took  away  some  of  his  fish 
and  threw  him  money  much  above  the  value  of  it,  judgment  was  res- 
pited because  of  the  doubt  whether  the  intent  were  felonious  on  ac- 
count of  the  money  given.  The  Fisherman's  Case,  2  East,  P.  C.  661, 
Mikeirs  Cas.  807.  See,  also.  Mason  v.  State,  32  Ark.  238;  Beckham  v. 
State  (Tex.  Cr.  App.)  22  S.  W.  411. 

209  Anon.,  2  East,  P.  C.  662,  MikelVs  Cas.  807;  Reg.  y.  Bailey,  L. 
R.  1  Cr.  Cas.  347,  12  Cox,  C.  C.  129,  Mikell's  Cas.  824;  and  the  cases 
above  cited. 

210  State  V.  Ryan,  12  Nev.  401,  28  Am.  Rep.  802;  State  v.  Wellman, 
84  Minn.  221,  26  N.  W.  395;  Delk  v.  State,  63  Miss.  77,  60  Am.  Rep.  46 
(overruling  McDaniel  v.  State,  8  Smedes  ft  M.  401,  418);  Williams  v. 
State,  62  Ala.  411  (overruling  State  v.  Hawkins,  8  Port.  [Ala.]  461,  38 
Am.  Dec.  294);  Dignowltty  v.  State,  17  Tex.  621,  67  Am.  Dec.  670;  Best 
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a  liLcri  causa  is  regarded  as  necessary,  there  n 
tion  of  pecuniary  gain.    Any  benefit  or  advanti 

331.  Taking  by  General  from  Special  Owner. 

It  has  been  shown  in  a  previous  section  that  t  -oon  hav- 
ing the  general  property  in  goods  may  be  guilty  of  larceny  in  . 
taking  them  from  the  possession  of  one  who  has  a  special  prop- 
erty in  them.  For  example,  the  owner  of  goods  which  have 
been  mortgaged  or  pledged  or  taken  by  an  officer  on  execution 
may  commit  larceny  in  taking  them  from  the  mortgagee  or  the 
officer.^^^  In  these  as  in  other  cases  the  taking  must  be  with 
felonious  intent.  It  must  be  fraudulent  and  with  intent  to 
charge  the  special  owner  with  their  value.^**  It  is  not  larceny 
if  the  goods  are  taken  under  a  hona  fide  claim  of  right,  however 
unfounded.^** 

332.  Concurrence  of  Intent  and  Trespass  and  Asportation. 

As  we  have  already  seen  at  some  length,  a  taking  of  the 

y.  State,  155  Ind.  46,  57  N.  E.  534;  Jordlan  v.  Com.,  25  Qrat.  (Va.)  943. 
There  are  numerous  English  cases  to  the  same  effect 

Thus,  in  Reg.  v.  Prlvett,  2  Car.  &  K.  114,  1  Den.  C.  C.  193,  Mlkell'e 
Cas.  814,  it  was  held  larceny  for  a  servant  to  clandeetinely  take  his 
master's  oats,  though  he  did  so  to  give  them  to  his  master's  horses, 
and  though  he  was  not  answerable  for  the  condition  of  the  horses. 
See,  to  the  same  effect,  Reg.  v.  Handley,  Car.  ft  M.  547;  Rex  v.  Mor- 
flt,  Russ.  &  R.  307,  Beale's  Cas.  683.  And  in  Reg.  v.  Jones,  2  Car.  &  K. 
236,  1  Den.  C.  C.  188,  Mikell's  Cas.  818,  it  was  held  larceny  to  take 
and  hum  a  letter  addressed  to  another.  See,  also.  Rex  v.  Cabbage, 
Russ.  ft  R.  292,  Beale's  Cas.  682,  Mlkeirs  Cas.  809;  Wynn's  Case,  1 
Den.  C.  C.  365;  Reg.  v.  White,  9  Car.  ft  P.  344. 

211  See  Reg.  v.  Jones,  2  Car.  ft  K.  236,  1  Den.  C.  C.  188,  Mikell's  Cas. 
818. 

212  Ante,  8  313b. 

2isRex  V.  Wilkinson,  Russ.  ft  R.  470,  Beale's  Cas.  674;  Adams  v. 
State,  45  N.  J.  Law,  448,  Beale's  Cas.  679;  Palmer  y.  People,  10  Wond. 
(N.  Y.)  165;  People  v.  Stone,  16  Cal.  369;  People  v.  Thompson,  34  Cal. 
671;  People  v.  Long,  50  Mich.  249,  16  N.  W.  105;  People  v.  Sc'iUltz, 
71  Mich.  315.  38  N.  W.  868. 

214  See  the  cases  above  cited. 
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property  by  a  trespass  and  an  asportation  are  essential  ingredi- 
ents of  larceny.  Both  of  these  ingredients  must  be  accompanied 
by  the  felonious  intent.^**^ 

333.  Change  of  Intent 

When  a  man  has  taken  and  carried  away  property  with  the 
requisite  felonious  intent,  the  larceny  is  complete,  and  his  guilt 
attaches.  In  the  absence  of  statutory  provisions,  the  fact  that 
he  subsequently  changes  his  mind  and  returns  the  property,  or 
abandons  it  so  that  it  is  recovered  by  the  owner,  or  pays  for  it, 
will  not  make  him  any  the  less  guilty.***  But,  of  course,  the 
fact  that  the  property  is  returned  or  abandoned  may  be  consider- 
ed as  evidence  in  determining  the  intent  with  which  it  was 
taken. 

(F)  Orand  and  Petit  Larceny. 

334.  In  General. — ^By  the  statute  of  Westminster  I.  o.  16, 
larceny  was  divided  into  ' '  grand ' '  and ' '  petit ' '  larceny.  It  was 
made  grand  larceny  where  the  value  of  the  property  exceed- 
ed twelve  pence,  and  petit  larceny  where  the  property  was  of 
that  value  or  less.  In  this  country  there  are  statutes  in  some 
states  making  such  a  distinction,  but  difTering  from  the  statute 
of  Westminster  and  from  each  other  with  respect  to  value. 
Both  grand  and  petit  larceny  were  felonies  under  this  statute, 
but  under  our  statutes  petit  larceny  is  generally  a  misde- 
meanor only. 

The  Distinction  is  Statutory, — ^It  has  been  said  by  an  eminent 

writer,  and  in  some  of  the  cases,  that  cU  common  law  larceny  is 

divided  into  grand  and  petit  larceny;*^''  but  this  is  not  true  if 

* 

iiBRex  V.  Holloway,  5  Car.  ft  P.  524,  Mlkejl's  Cas.  707;  ante,  §§  114, 
816,  817,  318,  320. 

2ie  State  v.  Davis,  38  N.  J.  Law,  176,  20  Am.  Rep.  867;  ante,  §§  66, 
825.  In  some  states  it  is  expressly  provided  by  statute  that  the  volun- 
tary return  of  stolen  property  shall  raltlsrate  the  offense,  and  render 
the  thief  liable  to  a  less  severe  punishment. 

217  1  Whart.  Crlm.  Law  (10th  Ed.)  862a;  Ex  parte  Bell,  19  Fla.  608; 
Stete  V.  Gray,  14  Rich.  (S.  C.)  174. 
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it  is  intended  to  refer  to  the  common  law  of  England.  The 
distinction  is  based  upon  the  statute  of  Westminster  I.  c.  15, 
above  mentioned.^*®  The  distinction  has  been  abolished  in 
England.^*®  In  this  country  the  statute  of  Westminster  is  a 
part  of  our  common  law,  except  where  it  has  been  superseded  by 
our  own  statutes. ^^  In  some  states  no  such  distinction  is 
made.  In  others  it  is  expressly  declared  by  statutes  varying  to 
some  extent,  as  above  stated,  from  the  statute  of  Westminster, 
and  from  each  other,  with  respect  to  the  value  of  the  property.*^* 
In  some  states  the  stealing  of  particular  kinds  of  property, — as 
a  horse,  for  example, — and  the  stealing  from  the  person  of 
another,  or  in  a  dwelling  house,  etc.,  is  made  grand  larceny, 
sometimes  without  regard  to  the  value  of  the  property.*** 

The  elements  of  petit  larceny  are  precisely  the  same  as  the 
elements  of  grand  larceny,  except  with  respect  to  the  value  of  the 
property.  "Wherever  an  offense  would  amount  to  grand  larceny, 
if  the  thing  stolen  were  above  the  value  of  twelve  pence  (or  other 
value,  according  to  the  particular  statute),  it  is  petit  larceny 
if  it  be  but  of  that  value,  or  under."*** 

336.  Determination  of  Value. 

In  ordinary  cases  there  is- no  difficulty  in  ascertaining  the 
value  of  property  for  the  purpose  of  determining  whether  lar- 
ceny is  grand  or  petit  larceny,  but  difficult  questions  have  arisen 
in  some  cases.    The  inquiry  should  be  as  to  the  market  value, 

S18  1  Hale,  P.  C.  530,  MlkelFs  Gas.  826.  And  see  1  Hawk.  P.  C.  c. 
33,  9  34;  2  East,  P.  C.  736,  Mlkell's  Gas.  827. 

2i»By  7  4  8  Geo.  TV.  c.  29;  24  &  25  Vict.  c.  96,  §  4. 
«2oSee  State  v.  Gray,  14  Rich.  (S.  C.)  174. 

221  Thus,  in  Virginia,  the  value,  to  constitute  "gratid,"  as  distinguish- 
ed from  "petit,"  larceny,  must  be  over  $5  if  from  the  person,  and  $50  in 
other  cases.  Gode,  S  3707.  In  California,  it  must  be  over  $50.  Pen. 
Code,  §§  487,  488.  In  South  Carolina,  it  must  be  $20,  or  more.  Grim. 
St.  S  160. 

222  Pen.  Code  Gal.  §  487;  Grim.  St  S.  C.  §  148.  See  State  v.  Spur- 
«in,  1  McCord   (S.  C.)   252. 

228 1  Hawk.  P.  C.  c.  83.  §  34. 
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if  the  property  has  a  market  value,  and  not  the  value  to  the 
owner. *^*  Where  there  is  no  market  value,  the  valuation  should 
be  a  reasonable  one.^^' 

If  two  persons  stole  goods  above  the  value  of  twelve  pence 
from  the  same  person  at  the  same  time  it  was  held  to  be  grand 
larceny  in  both,^^*  but  it  was  otherwise  if  the  acts  of  each  were 
several  at  several  times,  and  the  goods  taken  at  each  time  were 
of  the  .value  of  twelve  pence  or  under.^^''  And  if  a  person  stole 
goods  at  different  times,  so  that  the  larcenies  were  separate  and 
distinct  acts,  even  though  from  the  same  person,  he  was  held 
not  to  be  guilty  of  grand  larceny  if  the  property  taken  at  any 
one  time  was  not  above  the  value  of  twelve  pence,  though  all 
the  property  might  be  above  that  value. *^* 

336.  Felony  or  Misdemeanor. 

Under  the  statute  of  Westminster,  both  grand  larceny  and 
petit  larceny  were  felonies,  though  petit  larcenies  were  not  so 
severely  punished.^^®  In  this  country,  where  the  statutes  make 
such  a  distinction,  petit  larceny  is  generally  a  misdemeanor 
only.2»<> 

>34  State  V.  Doepke,  68  Mo.  208,  80  Am.  Rep.  785,  Mikell's  Gas.  827,  n. 

S28  2  East,  P.  C.  736,  MikeU's  Gas.  827,  n.;  State  T.  Doepke,  supra. 

aae2  East.  P.  C.  740;  1  Hale.  P.  G.  530. 

227  2  East,  P.  C.  740;  1  Hale,  P.  G.  530. 

M8  2  East,  P.  C.  740;  Rex  v.  Petrle,  1  Leach,  G;  G.  294;  Rex  v.  Birds- 
eye,  4  Gar.  &  P.  386,  MlkelFs  Gas.  828.    Gompare  1  Hale,  P.  G.  530,  531. 

There  is  no  presumption  in  favorem  vitae  that  several  articles  were 
stolen  at  different  times  so  that  there  were  several  petit  larcenies.  Rex 
Y.  Jones,  4  Gar.  &  P.  217,  Mikell's  Gas.  827. 

229  1  Hale,  P.  G.  530;  1  Hawk.  P.  G.  c.  83,  5  86;  2  East,  P.  G.  736;  4 
Bl.  Gomm.  229;  Drennan  v.  People,  10  Mich.  169;  Ward  y.  People,  Z 
Hill  (N.  Y.)  395. 

In  England,  after  the  statute  of  Westminster,  the  punishment  for 
grand  larceny  was  death  and  forfeiture  of  goods,  suhject  to  the  benefit 
of  clergy.  The  punishment  for  petit  larceny  was  forfeiture  of  goods 
and  whipping,  or  some  other  corporal  punishment  less  than  death.  1 
Hale,  P.  G.  530. 

S80  See  State  v.  Setter,  57  Gonn.  466,  18  Atl.  782. 
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(0)  Oompound  Larcenies. 

337.  Definition. — CompOTind  larceny  is  larceny  committed 
under  certain  aggravating  circumstances,  by  reason  of  which 
it  is  punished  more  severely  than  simple  larceny.    Thus — 

1.  At  common  law,  robbery  is  a  compound  larceny, — a 

felonious  taking  and  carrying  away  of  the  property 
of  another  firom  his  person  or  in  his  presence,  by  vio- 
lence or  by  putting  him  in  fear. 

2.  By  statute  in  most  jurisdictions  larceny  imder  certain 

circumstances  is  made  a  compound  larceny.  The 
principal  statutory  compound  larcenies  are: 

(a)  Larceny  from  the  person  of  another,  not  by 

violence  or  putting  in  fear. 

(b)  Larceny  from  particular  places,  as  a  dwelling 

house,  house,  shop,  vessel,  etc.,  not  accom- 
panied by  a  breaking  and  entry  with  intent 
to  steal,  as  in  burglary. 

338.  Bobbery. 

The  only  common-law  compound  larceny  is  robbery.  If  lar- 
ceny is  committed  by  stealing  from  the  person  or  in  the  pres- 
ence of  another,  and  is  accomplished  by  violence  or  by  putting 
him  in  fear,  it  becomes  robbery,  and  not  merely  larceny.  Rob- 
bery is  treated  and  punished  as  a  distinct  felony,  and  will 
therefore  be  considered  separately  in  another  place.^** 

339.  Larceny  from  the  Person. 

(a)  Statutes  Requiring  a  Private  Stealing. — The  English 
statute  of  8  Eliz.  c.  4,  §  2,  deprived  of  the  benefit  of  clergy,  to 

In  New  York  petit  larceny  is  a  misdemeanor.  Pen.  Code,  §  535; 
People  V.  Finn,  87  N.  Y.  538. 

In  North  Carolina,  the  distinction  between  grand  and  petit  larceny 
has  been  abolished,  and  all  larceny  has  been  reduced  to  the  grade  of 
potit  larceny.  See  State  v.  Gaston,  78  N.  C.  93,  21  Am.  Rep.  459;  State 
▼.  Stroud,  95  N.  C.  626. 

Ml  Post,  9  870. 


493  OFFENSES   AGAINST   PROPERTY.    • 

which  simple  larceny  was  subject,  the  felonious  taking  of  mon- 
ey, goods,  or  chattels  "from  the  person  of  any  other,  privily, 
without  his  knowledge/'  in  any  place  whatsoever.^'*  And  there 
are  some  statutes  in  this  country  punishing  larceny  under  such 
circumstances  as  a  distinct  crime.^*'  A  taking  from  the  per- 
son of  another  openly,  and  with  his  knowledge,  is  not  within 
such  a  statute.***  A  sudden  snatching  of  property,  where  there 
is  no  such  resistance  and  violence  as  is  necessary  to  establish 
robbery,***^  is  a  private  or  secret  taking,  within  the  meaning 
of  the  statute.*** 

(b)  Statutes  not  Requiring  a  Private  Talcing, — The  present 
English  statute  omits  the  words  "privily,  without  his  knowl- 
edge," found  in  the  statute  of  Elizabeth,  and  punishes  generally 
a  stealing  "from  the  person"  of  another ;  and  the  same  is  true 
of  most  of  the  statutes  in  this  country.**''  Under  these  statutes 
it  is  not  necessary  that  the  property  be  stolen  secretly  and  with- 
out the  other's  knowledge,  but  the  oflfense  is  committed  when 
the  taking  is  open  and  with  his  knowledge.*** 

M2  As  this  statute  did  not  create  a  new  offense,  but  merely  deprived 
a  person  convicted  of  larceny  from  the  person  of  the  benefit  of  clergy, 
and  as  petit  larceny  did  not  stand  in  need  of  the  benefit  of  clergy,  it 
was  considered  that  the  statute  did  not  apply  to  petit  larceny  from  the 
person.    4  Bl.  Comm.  241;  1  Hale,  P.  G.  629;  2  East,  P.  C.  701. 

This  reasoning  does  not  apply  to  our  statutes,  though  they  some- 
times do  require  that  the  property  shall  be  of  a  certain  value,  or  over. 
See  Code  Va.  1887,  S  3707,  as  amended  in  1893-94  (Supp.  1898,  §  3707). 

2S8  See  Pen.  Code  Ga.  9  175;  Pen.  Code  Tex.  arts.  879,  880. 

SS4  Brown's  Case,  2  East,  P.  C.  702.  And  see  Fanning  v.  State,  66 
Ga.  167;  Woodard  v.  State,  9  Tex.  App.  412. 

«wPost,  §  374. 

2»«  Steward's  Case,  2  East,  P.  C.  702;  Danby's  Case,  Id.;  Reg.  v. 
Walls,  2  Car.  ft  K.  214;  Fanning  v.  State,  66  Ga.  167;  Clemmons  v. 
State,  39  Tex.  Cr.  R.  279,  45  S.  W.  911. 

2STSee  24  ft  25  Vict  c.  96,  §  40;  Code  Va.  1887,  §  3707,  as  amended 
in  1893-94  (Supp.  1898,  §  3707). 

>s8Rex  V.  Francis,  2  Strange,  1015,  Beale's  Cas.  699;  Com.  v.  Dlmond, 
3  Cush.  (Mass.)  286;  Johnson  v.  Com.,  24  Grat.  (Va.)  555. 

Bishop  cites  Moye  v.  State,  65  Ga.  754,  as  holding  that  such  a  statute 
contemplates  a  secret  taking  without  the  knowledge  of  the  owner;  but 
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(c)  Taking  ''from  the  Person'* — The  statutes  expressly  re- 
quire that  the  taking  shall  be  "from  the  person,"  but,  except 
where  it  is  otherwise  expressly  provided,^^®  the  property  need 
not  be  attached  to  the  person^  or  actually  on  the  person,  but  it 
is  suflScient  if  it  be  at  the  time  under  the  protection  of  the 
person.^*^  It  must  be. under  the  protection  of  the  person,  and 
it  is  not  always  enough  to  show  that  it  was  in  his  presence. 
Thus,  where  a  man  went  to  bed  with  a  prostitute,  leaving  his 
watch  in  his  hat  on  the  table,  and  the  woman  stole  the  watch 
while  he  was  asleep,  it  was  held  not  to  be  larceny  from  the 
person,  but  larceny  in  the  dwelling  house.^*^ 

(d)  Persons  DrunJcen  or  Asleep. — It  has  been  contended  that 
the  statutes  contemplate  a  *taking  from  the  care  of  a  person, 
and  that  the  offense,  therefore,  cannot  be  committed  from  one 
who  is  asleep  or  drunken  to  insensibility,  as  such  a  person  is 

be  eyldently  failed  to  examine  the  statute  under  which  that  case  was 
decided.  The  Georgia  statute  does  not  appear  in  the  report  of  the  case, 
but  an  examination  of  it  would  have  shown  that,  like  the  statute  of 
Elizabeth,  It  in  terms  punishes  larceny  from  the  person  of  another 
"privately,  and  without  his  knowledge."    Pen.  Code  Ga.  §  175. 

28»By  express  provision  of  the  Texas  statute,  the  taking  must  be 
actually  from  the  person,  and  a  taking  of  property  in  the  mere  pres- 
ence of  the  owner  is  not  enough.  Pen.  Code  Tex.  art.  880;  Woodard 
V.  State,  9  Tex.  App.  412. 

240  It  waa  so  held  in  Reg.  v.  Selway,  8  Cox,  C.  C.  285,  Beale's  Cas. 
700,  under  the  English  statute  punishing  larceny  "from  the  pdrson." 
In  this  case,  it  appeared  that  the  prosecutor,  who  was  paralyzed,  re> 
ceived,  while  sitting  on  a  sofa  in  his  room,  a  violent  blow  on  the  head 
from  one  of  the  defendants,  while  the  other  went  to  a  cupboard  in  the 
same  room,  and  stole  a  cash  box  therefrom.  It  was  held  that  it  was  a 
question  for  the  Jury  whether  the  cash  box  was  at  the  time  under  the 
protection  of  the  prosecutor,  and  that,  if  so,  a  charge  of  stealing  from 
the  person  would  be  sustained. 

See,  also,  Rex  v.  Francis,  2  Strange,  1015,  Beale's  Gas.  699,  where 
it  was  held  that  a  taking  of  property  in  the  presence  of  the  owner  (the 
property  having  been  knocked  from  his  hand,  and  taken  by  the  ac- 
cused from  the  ground)  was,  in  point  of  law,  a  taking  from  the  per* 
son. 

341  Rex  V.  Hamilton,  8  Car.  ft  P.  49.  See,  to  the  same  effect.  Com.  v. 
Smith,  111  Mass.  429. 
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incapable  of  exercising  care;  and  some  of  the  earlier  cases 
were  in  favor  of  this  view.**^  No  such  doctrine,  however,  is 
now  recognized,  but  it  is  held  that  the  offense  may  be  committed 
as  well  when  the  victim  is  asleep  or  drunk  as  when  he  is  awake 
and  sober.**^  A  watch  in  the  pocket  of  a  sleeping  or  drunken 
man  is  certainly  under  the  protection  of  his  person.  In  the 
English  cases  it  has  been  held  that  a  person  who  is  asleep  or 
drunk  may  be  within  the  protection  of  the  statute,***  but  some 
of  the  judges  have  held  that  the  statute  does  not  apply  where 
the  victim  has  voluntarily  become  drunk,  without  being  induced 
to  do  so  by  the  craft  or  cunning  of  the  accused.*** 

(e)  Asportation. — To  constitute  larceny  from  the  person, 
there  must  be  some  asportation,  as  in  the  case  of  simple  larceny 
and  robbery,  unless  the  statute,  as  in  Texas,  expressly  declares 
that  an  asportation  is  not  necessary.*** 

(/)  Intent. — It  is  also  necessary  that  there  shall  be  a  felonious 
intent, — ^the  same  intent  as  in  simple  larceny  at  common  law.**^ 

(g)  Bobbery  Distinguished. — Larceny  from  the  person  is 
distinguished  from  robbery  in  that  in  robbery  the  taking  is  ac- 
complished by  violence  or  by  putting  in  fear,  while  in  larceny 

s«s  See  2  East,  P.  C;  703,  704;  Rex  v.  Hamilton,  8  Car.  &  P.  49. 

243  See  Branny's  Case,  1  Leach,  C.  C.  241,  note,  where  the  victim  was 
drunk;  and  Thompson's  Case,  1  Leach,  C.  C.  443,  2  East,  P.  C.  705;  Wil- 
lan*8  Case,  1  Leach,  C.  C.  495,  2  East,  P.  C.  705. 

24i  See  the  cases  cited  in  the  note  preceding. 

2*5  Rex  V.  Grlbble,  1  Leach,  C.  C.  240,  2  Bast,  P.  C.  706;  Rex  v.  Ken- 
nedy, 2  Leach,  C.  C.  788,  2  East,  P.  C.  706. 

These  cases  were  decided  on  the  ground  that  the  statute  "was  In- 
tended to  protect  the  property  which  persons,  by  proper  vigilance  and 
caution,  should  not  be  enabled  to  secure,"  and  that  "it  did  not  extend 
to  persons  who,  by  intoxication,  had  exposed  themselves  to  the  dangers 
of  depredation,  by  destroying  those  faculties  of  the  mind  by  the  exer- 
cise of  which  the  larceny  might  probably  be  prevented."  Rex  v.  Grlb- 
ble, supra. 

246  The  cases  on  this  point  will  be  found  under  simple  larceny  and 
robbery.    See  ante,  §§  321-325;   post,  §  370    et  seq. 

See  Pen.  Code  Tex.  art  763;  Flynn  v.  State,  42  Tex.  301. 

2iTAnte,  §  326  et  seq. 
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from  the  person  this  element  is  wanting.  If  the  owner  of  prop- 
erty resists  an  attempt  to  take  it,  and  the  resistance  is  over- 
come, there  is,  as  we  shall  see,  sufficient  violence  to  make  the 
offense  robbery.^*®  And  the  same  is  true  if  there  is  personal 
injury  in  the  taking,  as  where  a  person  is  knocks  down  and 
then  robbed,  or  an  earring  is  torn  from  a  woman's  ear  with 
sufficient  violence  to  tear  the  ear.^*^  But  if  a  person's  pocket 
is  picked,  or  property  is  suddenly  snatched  from  his  hand,  or 
head,  no  more  force  being  used  than  is  necessary  to  the  mere 
act  of  snatching,  the  offense  is  not  robbery,  but  larceny  from 
the  person.^**** 

340.  Larceny  from  Particnlar  Places. 

(a)  In  Oeneral. — At  common  law,  to  steal  in  a  dwelling 
house  or  other  particular  place  is  merely  simple  larceny,  and  is 
not  distinguished  from  other  simple  larcenies,**^  ^  in  the  ab- 
sence of  a  breaking  and  entry  with  intent  to  steal,  which,  as  we 
shall  see,  is  burglary.^*^^  The  statute  of  12  Anne,  c.  7,  enacted  in 
1713,^*'  deprived  of  the  benefit  of  clergy,  to  which  simple  lar- 
ceny was  subject,  any  person  who  should  feloniously  steal  mon- 
ey, goods  or  chattels,  wares  or  merchandise,  of  the  value  of 
forty  shillings  or  more,  being  in  any  dwelling  house,  or  out- 
house thereunto  belonging,  although  such  house  or  outhouse 
should  not  be  broken,  and  though  neither  the  owner  nor  any 
other  person  should  be  in  the  house  at  the  time.  This  statute 
has  been  repealed,  but  the  present  statute  punishes  larceny  in  a 
dwelling  house  as  a  distinct  offense,  and  more  severely  than 

248  Post,  S  870  et  seq. 

"» Id. 

sBoReg.  y.  WaUs,  2  Car.  ft  K.  214;  Steward's  Case,  2  East,  P.  C. 
702;  Danby's  Case,  Id.;  Fanning  v.  State,  66  Oa.  167. 

261  2  East,  P.  C.  623,  Mikell's  Cas.  829.  Thus,  East  defines  larceny 
as  the  taking  and  carrying  away  of  the  mere  personal  goods  of  an- 
other "from  any  place,"  etc.    2  East,  P.  C.  553. 

263  See  post,  §  400. 

258  Th%re  were  also  earlier  statutes  punishing  larceny  in  particular 
places.    See  2  East,  P.  C.  628  et  seq. 
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Simple  larceny.^**  There  are  similar  statutes  in  this  country- 
Statutes  have  also  been  enacted,  both  in  England  and  in  this 
country,  punishing  larceny  in  other  places  than  a'  dwelling 
house, — as  from  a  'Tiouse,*'  a  "shop,"  a  "warehouse,"  an  "of- 
fice," a  'building,"  a  "vessel,"  etc.^" 

(h)  The  Place. — To  bring  a  case  of  larceny  within  such  a 
statute  as  this,  the  place  must  come  strictly  within  the  terms  of 
the  statute.  Thus,  it  has  been  held  that  a  statute  punishing 
larceny  in  an  "office"  does  not  apply  to  larceny  in  the  passenger 
room  of  a  railroad  station,  though  it  adjoins  a  separate  inclosed 
place  where  books  are  kept  and  tickets  sold;^*®  and  a  statute 
punishing  larceny  in  a  "house"  does  not  apply  to  larceny  in  a 
tent.2" 

To  come  within  a  statute  punishing  larceny  in  or  from  a 
dwelling  house,  the  house  must  be  used  and  occupied  as  a  dwell- 
ing. It  must  be  such  a  house  as  is  the  subject  of  burglary ;  and, 
if  it  is  such  a  house,  it  is  within  the  statute.*'® 

264  The  statute  of  24  &  25  Vict.  c.  96,  {  60,  prescribes  a  particular 
punishment  for  stealing,  "in  any  dwelling  house,"  any  money,  chattel, 
or  valuable  security,  to  the  value  in  the  whole  of  £5.  dection  61  pun- 
ishes such  stealing  when  the  thief  shall,  "by  any  menace  or  threat,  put 
any  one  being  therein  in  bodily  fear." 

MB  24  ft  25  Vict.  c.  96,  §9  62-64 ;  Pen.  Code  Minn.  §§  417,  418. 

2seCom.  V.  White,  6  Cush.  (Mass.)   181. 

SB7  Callahan  v.  State,  41  Tex.  48. 

868  2  East,  P.  C.  643;  Rex  v.  Davis,  2  East,  P.  C.  499;  Henry  v.  State, 
89  Ala.  679.  As  to  what  is  necessary  to  render  a  house  the  subject  of 
burglary,  see  post,  9  401  et  seq. 

In  People  v.  Horrigan,  68  Mich.  491,  86  N.  W.  286,  it  was  held  that 
the  statute  applied  where  one  room  in  the  basement  of  a  house  was 
occupied  by  a  man  as  a  regular  dwelling  place,  though  the  upper  part 
was  used  for  offices.  And  in  State  v.  Leedy,  95  Mo.  76,  8  S.  W.  245, 
it  was  held  that  a  hotel  in  which  the  keeper  lived  was  his  dwelling 
house,  and  that  one  who  stole  his  shoes  from  the  ofllce  was  guilty  of 
larceny  in  a  dwelling  house. 

In  State  v.  Clark.  89  Mo.  423,  1  S.  W.  332,  it  was  held  that  the  term 
"dwelling  house"  did  not  incluae  a  basement  or  cellar  with  only  an 
outside  door,  used  for  the  storage  of  ice  and  beer,  though  there  were 
rooms  above  it,  Occupied  by  families  as  a  residence,  where  there  was 
no  internal  communication  between  it  and  the  rooms  above,  and  the 
families  living  above  had  no  interest  in  li,  or  control  over  it    It 
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Wlien  a  statute  punishes  larceny  in  "a  house/'  or  in  "any 
house,"  it  does  not  mean  a  dwelling  house,  but  applies  to  lar- 
ceny in  a  store,  or  a  bank,  or  any  other  house,  for  whatever 
purpose  it  may  be  used,  and  whether  it  is  occupied  by  any  person 
or  not.*^®  Such  a  statute  creates  an  offense  against  the  property, 
and  not,  as  in  burglary,  against  the  habitation.*®^ 

To  constitute  larceny  from  a  "storehouse,"  or  "warehouse," 
the  building  must  be  used  as  a  storehouse,  or  warehouse,  as  the 
case  may  be.  It  is  not  enough  that  it  was  built  for  such  a  pur- 
pose.*®* 

(c)  The  Property  must  be  under  the  Protection  of  the  House. 
— Some  of  the  statutes  punish  larceny  "in"  the  house,  while 
others  punish  larceny  "from"  the  house ;  but  it  has  been  said  that 
they  mean  the  same  thing.*®*  Under  both  the  property  must 
be  under  the  protection  of  the  house.*®*      For  this  reason  it  has 

would  be  otherwise  if  the  fomlly  living  above  also  owned  or  used  the 
cellar. 

8S9  Stanley  v.  State,  58  6a.  480.  A  tent  is  not  a  "house."  See  note 
257,  supra. 

s<o  Simmons  v.  State,  78  Qa.  609,  54  Am.  Rep.  886. 

201  Jefferson  v.  State,  100  Ala.  59,  14  So.  627. 

A  "warehouse"  Is  a  place  for  the  reception  and  storage  of  goods  and 
merchandise.  See  L]mch  v.  State,  89  Ala.  18,  7  So.  829.  A  cellar  used 
for  the  deposit  of  goods  intended  for  removal  and  sale  was  held  a 
"warehouse,"  within  the  meaning  of  an  English  statute.  Reg.  v. 
Hill,  2  Mood.  &  R.  458.  "A  warehouse,"  in  the  Kentucky  statute,  was 
held  to  mean  any  house,  not  an  office  or  shop,  in  which  goods,  wares, 
or  merchandise  are  usually  deposited  for  safe-keeping  or  for  sale,  and 
the  term  was  held  to  include  a  granary  used  for  storage  of  farming 
utensils  and  the  like.  Ray  v.  Com.,  12  Bush  (Ky.)  897.  And  see 
Hagan  v.  State,  52  Ala.  373.  It  is  not  larceny  from  a  warehouse  to 
take  a  trunk  at  &  railroad  station  from  a  passage  way  extending  be- 
tween the  baggage  room  and  the  reception  room,  and  under  a  commoii 
roof  with  them,  but  not  inclosed  on  any  side.  Lynch  v.  State,  89 
Ala.  18,  7  So.  829. 

262  Martinez  V.  State,  41  Tex.  126. 

2«8Rex  V.  Owen,  2  Leach,  C.  C.  572,  2  Bast,  P.  C.  645,  Mikeirs  Cas. 
829;  Com.  v.  Smith,  111  Mass.  429,  Beale's  Cas.  703;  Com.  v.  Lester, 
129  Ma5:s.  101,  Beale's  Cas.  705;  Martinez  v.  State,  41  Tex.  126;  Henry 
▼.  State,  39  Ala.  G79.  .  : 

C.  &  M.  Crimes— 32. 
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been  held  timt  it  is  not  larceny  in  a  dwelling  house  to  steal 
clothes  from  the  railing  or  banisters  of  a  piazza  attached  to  a 
dwelling  house  ;*•*  nor  larceny  from  a  house  to  steal  property 
which  is  hanging  outside  of  a  store  door  on  a  piece  of  wood  nail* 
ed  to  the  door  and  projecting  towards  the  street^^^ 

Property  is  not  under  the  protection  of  the  house  if  it  is  un- 
der the  eye  or  personal  care  of  the  owner  of  the  house  or  of  some- 
one else  who  happens  to  be  in  the  house.  In  such  a  case  it  is  un« 
der  the  protection  of  the  person,  and  stealing  it  is  larceny  from 
the  person,  and  not  larceny  in  or  from  the  house.^**  The  mere 
presence  of  the  owner,  however,  does  not  prevent  the  property 
from  being  under  the  protection  of  the  house,  ^'^ 

S6«  Henry  v.  State,  89  Ala.  679. 

seo  Martinez  v.  State,  41  Tex.  126.  See,  also,  Lynch  v.  State,  89  Ala. 
18,  7  So.  829.  In  People  v.  Wilson,  55  Mich.  606,  21  N.  W.  906,  Judge 
Cooley  said  that  it  might  he  a  question  whether  taking  a  barrel  of 
oil  from  In  front  of  a  store  was  not  larceny  from  the  store,  but  the 
point  was  not  decided  or  discussed.  Burge  v.  State,  62  Ga.  170,  how- 
ever, is  opposed  to  the  view  stated  in  the  text  It  was  there  held  that 
it  was  larceny  from  the  house  to  steal  a  watch  which  was  hanging  on  a 
post  covered  by  the  roof  of  a  house.  In  an  earlier  case,  however,  the 
same  court  held  that  stealing  property  from  a  sidewalk  or  alley  in 
front  of  a  building  was  not  within  the  statute.  Middleton  v.  State, 
63  Ga.  248. 

M«  Rex  V.  Owen,  2  Leach,  C.  C.  672,  2  Bast,  P.  C.  646,  Mikell's  Gas. 
829;  Rex  v.  Campbell,  2  Leach,  C.  0.  664,  2  East,  P.  0.  644;  Com.  v. 
Smith,  111  Mass.  429,  Beale's  Cas.  703. 

In  Com.  V.  Lester,  129  Mass.  101,  Beale's  Cas.  706,  a  person  in  whose 
hands  a  shop  keeper  had  placed  goods  for  inspection  ran  off  with  them 
when  the  shop  keeper  momentarily  turned  his  back.  It  was  held  that 
the  goods  were  not  at  the  time  under  the  protection  of  the  bnllding, 
and  that  the  theft  was  not  larceny  in  a  building. 

s«7Rex  V.  Taylor,  Rusa.  ft  R.  418,  MikeU's  Cas.  880;*  Rax  v.  Hamilton, 
8  Car.  ft  P.  49;  Com.  v.  Smith,  111  Mass.  429,  Beale's  Caa.  708;  Sim- 
mons V.  State,  78  Ga.  609,  54  Am.  Rep.  886. 

Thus,  property  that  is  in  the  room  of  a  person  who  is  asleep,  and 
not  actually  on  his  person,  is  under  the  protection  of  the  house,  and 
not  of  the  person,  and  stealing  it  is  larceny  in  the  house.  Rex  v. 
Taylor,  supra;  Rex  v.  Hamilton,  supra;  Com.  v.  Smith,  supra. 

In  Simmons  v.  State,  supra,  a  person  went  into  a  bank,  and  deposit- 
ed on  the  counter  a  satchel  containing  money,  and,  while  he  was  stand- 
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(d)  Who  may  Commit  the  Offense. — ^It  tras  eftrly  decided 
that  a  statute  piiniBhinir  larceny  in  &  dwelling  bouse  does  not 
applj  to  stealing  by  a  person  in  bis  own  bouse,  nor  to  a  stealing 
by  a  wife  in  her  busband's  housei  wbicb,  for  this  purpose,  is 
tbe  same  as  her  own,^^^  as  tbe  statute  is  intended  '^to  protect 
tbe  owner's  property  in  bis  own  bouse  from  tbe  depredation  of 
otbers,  or  tbe  property  of  otbersy  lodged  in  bis  bouse ;  tbereby 
giving  protection  against  all  but  tbe  owner  bimself."^**  Tbe 
same  construction  bas  been  placed  upon  statutes  punishing  lar- 
ceny in  other  places  than  dwelling  bouses,  as  in  stores  and  other 
buildings,^^^  and  in  ressels*^^^ 

In  Texas  the  statute  punishing  theft  in  a  house  expressly 
declares  that  it  shall  not  apply  to  '^a  domestic  servant  or  other 
inhabitant  of  such  house/'^''^ 

(c)  Ownership  of  the  Property. — Under  these  statutes  the 
property  need  not  be  that  of  the  owner  or  occupant  of  the 
house,  unless  the  statute  so  requires.^*^^ 

(/)  Entry  of  the  Premises. — There  need  be  no  entry  into  the 
house  with  intent  to  steal,  unless  this  is  required  by  the  stat- 
ute.^^*     Nor,  in  the  absence  of  such  a  requirement,  need  tbe 

lug  within  about  two  feet  of  it,  another  person  distracted  his  attention, 
and  a  third  person  abstracted  money  from  the  satchel.  This  was  held 
to  be  larceny  from  the  house.    The  decision  is  a  very  doubtful  one. 

2<8Rez  v.  Gould,  1  Leach,  C.  C.  217,  2  East,  P.  a  644;  Rex  v. 
Thompson,  1  Leach,  C.  C.  838,  2  Bast,  P.  C.  644;  Com.  v.  Hartnett,  3 
Gray  (Mast.)  450,  Beale's  Cas.  701. 

209  2  East,  P.  C.  644;  Metcalf,  J.,  la  Ck>m.  ▼.  Hartnett,  supnu 

>7oCom.  v.  Hartnett,  supra. 

tri  Rex  Y.  Madox,  Russ.  &  R.  d2,  Beale's  Cas.  641. 

•Ts  Thia  eseeptien  does  not  apply  to  a  servant  whose  employment  is 
out  of  doors,  and  not  in  the  house,  or  to  a  lodger,  boarder,  or  visitor 
in  the  house.  Wakefield  v.  State,  41  Tex.  &66;  Williams  Y.  State,  41 
Tex.  649;  Ullman  v.  State,  1  Tex.  App.  220. 

In  Taylor  v.  State,  42  Tex.  387,  a  porter  in  a  barroom,  who  eleaned 
up  the  room,  eto^  was  held  a  domestic  servaiit,  within  the  meaning 
of  the  statute. 

S7S  Hill  V.  State,  41  Tex.  157;  Simmons  t.  State,  IZ  Ga.  609.  64  Am. 
Rep.  885;  Rex  v.  Taylor,  Russ.  &  R.  418,  Mikell's  Cas.  830. 

174  Berry  y.  State„  10  Qa.  51L. 
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« 

entry  be  without  the  consent  of  the  owner  or  occupant ;  hut  tli« 
offense  may  he  committed  by  one  who  is  invited  to  enter.*^* 
Some  statutes,  however,  punish  anyone  who  shall  enter  a  house 
and  commit  the  crime  of  larceny,  thus  making  an  entry  an  ele- 
ment of  the  offense;  and  it  has  been  held  that  under  such  a 
statute  the  entrv  must  be  without  the  consent  of  the  owner  or 
occupant,  unless  there  is  an  intent  to  steal  at  the  time  of  the 
entry.*^* 

(g)  Asportation. — ^To  constitute  larceny  in  or  from  a  dwell- 
ing house,  house,  vessel,  or  other  particular  place,  there  must  be 
an  asportation,  unless  dispensed  with  by  the  statute,  for  this  is 
a  necessary  element  of  the  larceny. ^^^  It  is  not  necessary,  how- 
ever, that  the  property  shall  be  carried  out  of  the  house  or  off 
the  vessel.  It  is  enough  if  there  be  such  an  asportation  with- 
in the  house  or  on  the  vessel  as  is  sufficient  to  make  the  larceny 
complete.*^* 

(h)  Intent. — To  constitute  larceny  under  these  statutes  the 

same  felonious  intent  is  necessary  as  in  simple  larceny,^^^ 
454. 

11.     Embezzlement. 

341.  Definition. — ^Embezzlement  is  a  statutory  and  not  % 
common-law  offense.  The  statutes  vary  so  mndi  in  the  differ- 
ent Jurisdictions  that  it  is  impossible  to  frame  a  definition 
that  will  apply  in  all.  It  may  be  defined  generally,  however^ 
as  the  fraudulent  conversion  or  appropriation  by  a  servant^ 
derk,  agent,  bailee,  officer  of  a  corporation,  public  officer,  or 
other  person  specified  in  the  statute,  of  money  or  property 
vfhxfib.  has  come  into  his  possession  by  virtue  of  his  employment 

ST6  Point  V.  State,  87  Ala.  148. 

S76  state  V.  Chambers,  6  Ala.  865. 

277  Ante,  9  821  et  seq. 

S78  Thus,  It  was  held  larceny  from  a  vessel,  under  the  Georgia  statute, 
where  a  box  of  shoes  on  a  vessel  was  broken  open,  and  some  of  the 
shoes  taken  out  and  concealed  on  the  vessel.  Nutzel  v.  States  60  Geu 
264. 

*79  See  Ward  v.  Com.,  14  Bush  (Ky.)  238;  ante,  {  826  et  seq. 
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or  ofBMf  or  for  or  on  aceonnt  of  hu  master,  principal,  or  em« 
ployer.  'The  following  elements  are  generally  essential: 

1.  The  thing  appropriated  mnst  oome  within  the  terms  of 

the  statute. 

2.  The  property  mnst  have  been  that  of  the  master,  prin- 
•  dpal,  or  employer,  or  some  one  else  other  than  the 

accused. 

3.  Under  most  of  the  statutes,  it  must  have  been  in  the 

possession  of  the  accused,  and  not  in  the  actual  or 
constructive  possession  of  the  master,  principal,  or 
employer,  at  the  time  of  the  conversion  or  appropria- 
tion. 

4.  It  must  have  come  into  the  possession  of  the  accused, 

and  been  held  by  him,  by  virtue  of  his  employment  or 
office,  or  for  or  on  account  oi  his  master,  principal, 
or  employer,  according  to  the  terms  of  the  particular 
statute,  so  as  to  create  a  relation  of  trust  or  confi- 
dence. 
6.  It  must  have  been  converted  or  appropriated  by  the  ac- 
cused. 

6.  There  must  have  been  a  fraudulent  intent^  as  in  lar- 

ceny, to  deprive  the  owner  of  his  property. 

7.  The  accused  must  have  occupied  such  a  relation  or 

position  as  to  oome  strictly  within  the  terms  of  the 
statute. 

842.  Object  of  the  Statutes. 

The  statutjBfl  punishing  embezzlement  were  primarily  intend- 
ed to  reach  and  punish  the  fraudulent  conversion  of  property 
which  could  not  be  punished  as  larceny  because  of  the  absence 
of  a  trespass,  and  their  object  must  be  borne  in  mind  in  con- 
struing them,^^^    As  was  shown  in  treating  of  larceny,  a  person 

t8o  Rex  ▼.  Hoadge,  Ross,  ft  R.  160,  Beale's  Gas.  706;  Rex  ▼.  Sullens,  1 
Mood.  C.  C  129;  Ck>m.  ▼.  Hays,  14  Gray  (Mass.)  62,  74  Am.  Dec.  G62, 
Beale's  Cas.  711;  Com.  ▼.  Berry,  99  Mass.  428,  Beale's  Gas.  714;  Klbs  ▼. 
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who  has  obtained  po$9umon  of  propertf  lawfoDy,  and  without 
an  intent  to  steal,  does  not  oomniit  larceny  in  afterwards  oon* 
verting  tlie  property  to  bis  own  use  so  Imig  as  sudi  lawful  pos- 
session continues,'®^  This  is  true  of  bailees  generally.  It  is 
also  true  of  a  servant  who  receives  property  from  his  master 
as  bailee,  and  not  as  servant,  and  fraudulently  converts  the  same 
to  his  own  use,^®^  or  who  receives  property  from  a  third  person 
for  his  master,  and  converts  the  same  before  it  has  reached 
the  actual  or  constructive  possession  of  the  master.^^  It  was  to 
reach  and  punish  eases  like  these  that  most  of  the  embezzlement 
statutes  were  enaeted.^^ 

S43.  Particular  Statutes. 

(a)  In  Oeneral. — The  original  English  statute  was  the  stat- 
ute of  89  Oeo.  IIL  c.  85,  enacted  in  1799.  This  statute  in 
substance  punished  embezzlement  by  a  servant  or  clerk  of  prop- 
erty received  or  taken  into  his  possession  by  virtue  of  his  employ- 
ment, for  or  in  the  name  or  on  account  of  his  master  or  em- 
ployer.2»»    The  statute  of  7  &  8  Geo.  IV.  c  49,  §  47,  was  simi- 

People,  81  111.  699,  Mikell's  Cas.  842;  Reg.  v.  Oorbutt,  Dears,  ft  B.  .166, 
Mikell's  Cas.  844. 

Ml  Ante,  9  816. 

sMAnte,  S  817b  (2). 

tuAnte,  9  817b  (3). 

tM  Rex  V.  Headge,  supra;  Com.  v.  Hays,  supra;  Com.  v.  Berry,  supra. 

285  The  language  of  this  statute  was:  "If  any  servant  or  clerk,  or 
any  person  employed  for  the  purpose,  or  in  the  capacity  of  a  servant 
or  clerk  to  any  person  or  persons  whomsoeTer,  or  to  any  body  cor- 
porate or  politic,  shall,  by  virtue  of  such  employment,  receive  or  take 
Into  his  possession  any  money,  goods,  bond,  bill,  note,  banker's  draft, 
or  other  valuable  security  or  effects,  for  or  in  the  name  or  on  account 
of  his  master  or  masters,  employer  or  employers,  and  shall  fraudu- 
lently embezzle,  secrete,  or  make  away  with  the  same,  or  any  part 
thereof,  every  such  offender  shall  be  deemed  to  have  feloniously  stolen 
the  same  from  his  master  or  masters,  employer  or  employers,  for 
whose  use,  or  in  whose  name  or  names,  or  on  whose  account,  the  same 
was  or  were  d^tvered  to  or  taken  in  the  possession  of  such  servant, 
clerk,  or  other  person  so  employed,  although  snch  money  •  •  « 
was  or  were  not  otherwise  received  into  the  possession  of  such  mas- 
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lar.  The  present  statute,  24  &  25  Vict,  c.  96,  §  68,  is  somewhat 
different.  It  omits  the  words  ^%y  virtue  of  his  employment/^ 
and  punishes  embezzlement  by  a  clerk  or  servant  of  property 
'^delivered  to  or  received  or  taken  into  possession  by  him  for  or 
in  the  name  or  on  account  of  his  master  or  employer/'***  In 
this  coimtry  some  of  the  statutes  are  like  that  of  Qeo.  III.,*®^ 
while  others  are  more  or  less  like  that  of  Victoria.***  Some 
differ  very  materially  from  both.***  In  most  states  there  are 
also  statutes  punishing  embezzlement  by  others  than  clerks  and 
servants^  as  agents,  bailees^  officers  of  corporations,  public  of* 
ficers,  etc.**^ 

(b)  Statutes  Belating  to  Banks. — In  many  states  statutes 
have  been  enacted  expressly  punishing  embezzlement  by  officers 
and  employes  of  banks.**^  And  an  act  of  congress  punishes 
embezzlement  by  officers  and  employes  of  national  banks.*** 
The  latter  matter  is  within  the  exclusive  jurisdiction  of  the 
federal  courts,  and  such  embezzlement  cannot  be  punished  in  a 
state  court,  even  though  a  state  statute  may  provide  therefor.*** 

ter  or  masters,  employer  or  employers,  than  by  the  actual  possession  of 
his  or  their  servant,    *    *    *    so  employed."    See  Mikell's  Cas.  836. 

380  The  language  of  this  statute  is:  "Whosoever,  being  a  clerk  or 
servant,  or  being  employed  for  the  purpose  or  in  the  capacity  of  a 
clerk  or  servant,  shall  fraudulently  embezzle  any  chattel,  money,  or 
valuable  security,  which  shall  be  delivered  to  or  received  or  taken  into 
possession  by  him  for  or  in  the  name  or  on  the  account  of  his  master 
or  employer,  or  any  part  thereof,  shall  be  deemed  to  have  feloniously 
stolen  the  same,  although  such  chattel  •  *  *  was  not  received  into 
the  possession  of  such  master  or  employer  otherwise  than  by  the  actual 
possession  of  his  clerk,"  etc. 

2«7See  Bates'  Ann.  St  Ohio,  S  6842;  Pen.  Code  Cal.  t  608;  Crim. 
Code  Ala.  9  4669. 

298  See  the  various  state  statutes. 

389  See  Pen.  Code  N.  T.  S  628;  Crim.  Code  111.  99  166,  166;  Pub.  St 
Mass.  p.  114S,  99  87-41. 

s«H>  Bates'  Ann.  St.  Ohio,  9  6842;  Pen.  Code  N.  T.  9  628;  Crim.  Code 
111,  9  166;   Crim.  Code  Ala.  9  4669. 

Ml  See  10  Am.  ft  Bng.  Enc.  Law  (2d  Ed.)  1013. 

MS  Rev.  St.  IT.  S.  9  6209. 

MsCom.  V.  Felton,  101  Mass.  204;  Com.  v.  Ketner,  92  Pa.  872,  87  Am. 
Rep.  692;  State  ▼.  TuUer,  84  Conn.  280. 
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(c)  StatvJtes  Relating  to  Public  Officers  and  Employes. — ^Per- 
haps in  all  states  there  are  statutes  specifically  punishing  embez- 
zlement of  public  moneys  by  public  officers  and  employes,  as 
state  officers,  and  county,  municipal,  and  township  officers  and 
employes.^*  And  there  are  several  acts  of  congress  punishing 
embezzlement  by  United  States  officers.*®* 

(i)  Embezzlement  from  the  Mails. — Statutes  have  also  been 
enacted  by  congress  punishing  specifically  embezzlement  from 
the  mails,  and  the  stealing  of  letters  and  their  contents,  by 
postmasters,  postal  clerks^  mail  carriers,  and  private  individ- 
uals.2«^« 

344.  The  Subject  of  Embezzlements 

(a)  In  Oennral. — ^A  thing,  to  be  the  subject  of  embezzlement, 
must  come  within  the  terms  of  the  statute.  Some  statutes  make 
an^^thing  that  is  the  subject  of  larceny  the  subject  of  embezzle- 
ment, and  this  makes  things  that  are  made  the  subject  of  larceny 
by  statute  the  subject  of  embezzlement  also.*'^  Other  statutes 
use  particular  terms  in  specifying  what  shall  be  the  subject  of 
the  offense,  as  "goods  and  chattels,"*®*  "property,"***  "mon- 
ey,"«<>®  "effects,"^^*  etc. 

194  See  10  Am.  ft  Eng.  Enc.  Law  (2d  Ed.)  1018  et  seq. 

MfiRev.  St.  U.  S.  §§  6488-5493;  Act  Feb.  Z,  1879  (1  Supp.  Rev.  St  p. 
213),  amending  Rev.  St  9  5497. 

296  Rev.  St  U.  S.  99  8892,  6467,  6469. 

t9T  State  V.  Stoller,  88  Iowa,  321. 

29sChose8  in  action,  as  promissory  notes,  bonds,  etc.,  are  not  goods 
and  chattels.    2  Bish.  New  Grim.  Law,  9  368. 

to9The  term  "property"  is  broader  than  "goods  and  chattels,"  and 
includes  choses  in  action,  as  promissory  notes,  etc.  Com.  v.  Steams,  2 
Mete.  (Mass.)  343;  State  v.  Orwig,  24  Iowa,  102;  a  mortgage.  Com.  v. 
Concannon,  6  Allen  (Mass.)  602;  a  railroad  ticket.  Com.  y.  Parker, 
165  Mass.  626,  43  N.  E.  499;  stock  in  a  private  corporation.  People  v. 
Williams,  60  Cal.  1;  bonds  of  a  municipal  corporation,  Bork  v.  People, 
91  N.  T.  6,  and  State  v.  White,  66  Wis.  348,  24  N.  W.  202. 

soo  In  Block  v.  State,  44  Tex.  620,  it  was  held  that  the  term  *^oney" 
did  not  include  United  States  treasury  notes  or  national  bank  notes. 
And  see  2  Bish.  New  Crim.  Law,  9  357. 


EMBEZZLEMENT.  505. 

(b)  Value. — The  property  must  be  of  some  value,'^^  but  the 
extent  of  the  value  is  not  material  unless  made  so  by  statute.'^* 
In  some  states  the  statute  makes  the  offense  a  felony  or  a  mis-, 
demeanor  according  to  the  value  of  the  property.*®* 

(c)  Ownership. — ^A  person  cannot  embezzle  property  of  which 
he  is  himself  the  owner,*®^  or  which  he  owns  jointly  with  an- 
other, or  out  of  which  he  is  entitled  to  a  commission  as  to  which 
there  has  been  no  accounting.®^®  Some  statutes  require  that 
the  property  shall  be  the  property  of  the  master  or  employer, 
etc.  OthJBrs  merely  require  that  it  shall  be  "the  property  of 
another."  In  the  latter  case  it  is  sufficient  if  it  was  owned  by 
any  person  other  than  the  accused.'®'' 

(d)  Property  Unlawfully  Acquired  or  Held. — ^As  in  lar^ 
ceny,®®*  so  in  embezzlement,  the  fact  that  the  property  was  un- 

soiThe  term  "effects"  coyers  choses  In  action,  such  as  promlsBory 
notes,  bills  of  exchange,  etc.  See  State  y.  Newell,  1  Mo.  249;  Rex  y. 
Aslett,  2  Leach,  C.  C.  954;   Rex  y.  Bakewell,  2  Leach,  C.  C.  943. 

S02  Perry  v.  State,  22  Tex.  App.  19,  2  S.  W.  600;  Wolverton  y.  Gom.» 
76  Va.  909;  U.  S.  y.  Nott,  1  McLean,  499,  Fed.  Cas.  No.  15,900. 

"Valuable  security  or  effects"  does  not  include  inyalld  instruments. 
Rex  y.  Aslett,  2  Leach,  C.  C.  964. 

SOS  See  Washington  y.  State,  72  Ala.  272;  People  y.  Salorse,  62  Cal. 
139;  People  v.  Bork,  78  N.  Y.  846. 

S04  See  State  y.  Mook,  40  Ohio  St  688;  Gerard  y.  State,  10  Tex.  App. 
€90;  Harris  v.  State,  21  Tex.  App.  478,  2  S.  W.  830. 

80S  Reg.  y.  Barnes,  8  Cox,  C.  C.  129,  Beale's  Cas.  710;  State  y.  Kent, 
22  Minn.  41,  21  Am.  Rep.  764;  State  y.  Kusnick,  46  Ohio  St  636, 
16  N.  E.  481,  4  Am.  St  Rep.  664. 

Auctioneer  is  owner  of  funds  received  on  sale  of  goods  of  an- 
other.   Com.  y.  Steams.  2  Mete.  (43  Mass.)  343. 

soeReg.  y.  Brew,  Leigh  ft  C.  346;   State  v.  Kent  supra. 

Where  the  relation  of  debtor  and  creditor  exists  between  the  mas- 
ter and  servant  as  to  the  particular  fund,  there  is  no  embezzlement. 
State  y.  Covert  14  Wash.  652,  46  Pac.  304.*  See,  also.  People  v. 
Wadsworth,  63  Mich.  600,  30  N.  W.  99;  Mulford  v.  People,  139  111. 
^86,  28  N.  E.  1096. 

>07  State  v.  Kusnick,  supra;  State  v.  Kent  supra;  Com.  v.  Steams. 
2  Mete.  (Mass.)  343;  Fleener  v.  State,  68  Ark.  98,  23  S.  W.  1;  People 
T.  Hennessey,  15  Wend.  (N.  Y.)  147. 

«08Ante.   §   310. 
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lawfully  acquired  by  the  master  or  employer,  or  held  tinlawful- 
ly,  does  not  render  it  any  the  less  the  subject  of  embezzle- 
ment»®« 

346.  Possession  at  the  Time  of  OonversioiL 

(a)  In  Oeneral, — ^As  was  stated  in  a  previous  section^  the 
object  of  the  statutes  punishing  embezzlement  is  to  reach  and 
punish  persons  who  fraudulently  appropriate  or  convert  to  their 
own  use  money  or  property  which  at  the  time  is  in  their  lawful 
possession,  so  that,  as  they  do  not  commit  a  trespass,  they  are  not 
guilty  of  larceny.  This  object,  as  we  shall  see,  is  taken  into 
consideration  by  most  of  the  courts  in  construing  the  statutes. 

Statutes  Expressly  lieqxivring  Possession  by  the  Accused. — 
Some  of  the  statutes,  like  the  original  and  the  present  English 
statutes,  expressly  require  that  the  money  or  other  property 
shall  have  been  in  the  "possession"  of  the  accused  at  the  time  of 
the  conversion.'*^  Clearly,  under  such  a  statute  as  this,  a  person 
who  has  the  bare  custody  of  property,  as  distinguished  from  the 
possession,  is  not  guilty  of  embezzlement  in  converting  it  to  his 
own  use,'**  but  is  guilty  of  larceny.'*^  It  has  been  considered 
that  such  a  statute  does  not  apply  to  any  case  which  is  larceny 
at  common  law.'** 

809  Com.  V.  Smith,  129  Mass.  104;  State  v.  Shadd,  80  Mo.  868; 
Woodward  v.  Stato,  108  Ind.  127,  2  N.  E.  821;  State  v.  O'Brien,  94 
Tenn.  79,  28  S.  W.  811;  State  v.  Cloutman,  61  N.  H.  148;  State  v. 
Littschke,  27  Or.  189,  40  Pac.  167.  Thus,  money  intrusted  to  an- 
other for  the  purpose  of  accomplishing  an  immoral  object  may  he 
embezzled.  Com.  v.  Cooper,  130  Mass.  286;  State  v.  Shadd,  supra. 
And  in  the  case  of  embezzlement  from  a  corporation,  it  is  no  de- 
fense to  show  that  the  acquisition  or  possession  of  the  property 
was  unauthorized  by  its  charter,  Leonard  v.  State,  7  Tex.  App.  417; 
or,  in  the  case  of  a  foreign  corporation,  that  it  was  doing  business 
in  the  state  without  a  license,  or  acquired  and  held  the  property  In 
violation  of  a  statutory  prohibition.  People  v.  Hawkins,  106  Mich. 
479,  64  N.  W.  786;  State  v.  O'Brien,  supra. 

sioSee  ante,  9  848,  notes. 

sii  Rex  V.  Murray,  1  Mood.  C.  C.  276,  6  Car.  it  P.  146. 

•IS  Ante,  S  817. 

»s  See  Rex  v.  Headge,  Russ.  ft  R.  160,  Beale's  Cas.  706. 
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SiaivJtes  not  Expressly  Requiring  Possession  by  (he  Accused. 
— Some  of  tiie  etatntee  in  this  oonntry  are  in  much  broader 
terms  than  the  English  statute,  and  do  not  expressly  require 
that  the  property  shall  have  eome  into  the  possession  of  the 
accused,'**  and  in  construing  these  statutes  the  courts  have  dif- 
fered. Most  courts,  however,  have  held  that  the  statutes,  being 
intended  to  supplement  the  law  of  larceny,  and  supply  supposed 
defects  therein,  are  not  to  be  construed  as  applying  to  a  con- 
version of  property  that  amounts  to  larceny;  and  that  they 
apply,  therefore,  only  where  the  accused  had  the  lawful  posses- 
sion of  the  property  at  the  time  of  the  conversion,  and  do  not 
apply  where  he  had  the  mere  custody,  and  is  therefore  guilty 
of  larceny.'** 

(6)  Embezzlement  by  Servants — Delivery  to  Servant  by 
Master. — ^As  wis  shown  in  treating  of  larceny,  when  a  master 
delivers  goods  to  his  servant  to  be  used  by  him  in  the  course  of 
his  employment,  or  to  be  taken  care  of,  he  does  not  part  with 
the  possession.  The  servant  has  the  bare  custody,  and,  if  he 
fraudulently  converts  the  goods  to  his  own  use,  he  takes  them 
from  the  constructive  possession  of  the  master,  and  is  guilty  of 
a  trespass  and  larceny.'*®  In  such  a  case  he  is  clearly  not 
guilty  of  embezzlement  under  a  statute  expressly  requiring  that 

si^Thus,  in  lUinols,  a  statute  punishes  any  person  who  shall  em- 
bezzle or  fraudulently  convert  to  his  own  use  "money,  goods,  or 
property  delivered  to  him,  which  may  be  the  subject  of  larceny/' 
etc.  Crim.  Code  111.  §  165.  There  are  similar  statutes,  or  substan- 
tially similar  ones,  in  Massachusetts  and  other  states.  Pub.  St  Mas8« 
p.  1143. 

In  South  Carolina,  a  statute  declares  broadly  that  "any  person 
committing  a  breach  of  trust  with  a  fraudulent  intent"  shall  be 
held  guilty  of  larceny.    See  State  v.  Shirer,  20  S.  C.  892. 

siscom.  V.  O'Malley,  97  Mass.  684,  Beale's  Cas^  518;  Com.  t.  Berry, 
99  Mass.  428,  96  Am.  Dec.  767,  Beale's  Cas.  714;  Com.  v.  Ryan,  156 
Mass.  628,  80  N.  B.  364,  31  Am.  St  Rep.  660,  Beale's  Cas.  643;  Klbs 
▼.  P^ple,  81  111.  699,  Mikeirs  Cas.  842;  Johnson  v.  People,  113  111. 
99;  People  v.  Belden,  37  Cal.  61.  Contra,  State  T.  Wingo,  89  Ind. 
204;   State  v.  Shirer,  20  S.  C.  392. 

sieAnte,  §  817. 
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he  shall  have  been  in  "possession."'*^  Nor,  by  tte  weight  of 
authority,  is  he  guilty  under  a  statute  which  does  not  expressly 
require  possession.'** 

A  master  may  deliver  property  to  his  servant  under  such 
circumstances  as  to  give  him  the  possession,  and  not  merely 
the  custody,  as  where  he  lends  him  a  horse  or  other  property 
to  use  in  his  own  business ;  and  in  such  a  case  the  servant,  if 
he  fraudulently  converts  the  property  to  his  own  use,  is  guilty, 
not  of  larceny,  but  of  embezzlement,'*^  like  any  other  bailee.'*^ 

Delivery  by  Third  Persons  to  Servant. — ^When  money  or 
property  is  delivered  by  a  third  person  to  a  servant  for  or  on 
account  of  his  master,  the  servant  has  the  possession,  and  is 
in  the  position  of  a  mere  bailee,  until  he  has  delivered  the 
money  or  property  to  the  master,  or  put  it,  intending  to  do  so 
for  the  master,'^*  where  it  is  his  duty  to  put  it;  and,  if  he 
fraudulently  converts  it  before  this,  he  is  guilty  of  embezzle- 
ment, and  not  of  larceny.'*^  After  he  has  disposed  of  the 
property,  however,  by  putting  it  in  the  proper  place  for  the 
master,  as  in  the  safe,  or  money  drawer,  or  cart,  etc.,  it  is  in 
the  constructive  possession  of  the  master,  and,  if  the  servant 

•17  Rex  V.  Murray,  1  Mood.  C.  C.  276,  6  Car.  ft  P.  146;  Rex  y.  Lav* 
ender,  2  East,  P.  C.  666,  Bale's  Cas.  632. 

SIS  Com.  V.  Berry,  99  Mass.  428,  96  Am.  Dec  767,  Beale's  Cas.  714; 
Johnson  v.  People,  118  111.  99;  People  v.  Belden,  37  Cal.  61.  Contra, 
State  v.  Wingo,  89  Ind.  204;  State  v.  Shirer,  20  S.  C.  392. 

si^See  ante,  9  317b. 

S2opost,  9   346c. 

S31  See  Com.  v.  Ryan,  156  Mass.  623,  80  N.  E.  364,  81  Am.  St.  Rep.  660, 
Beale's  Cas.  643. 

s22Rex  y.  Headge,  Rusa.  ft  R.  160,  Beale's  Cas.  706;  Reg.  y.  Mas- 
ters, 1  Den.  C.  C.  382,  Mikell's  Cas.  689;  Rex  v.  Sullens,  1  Mood.  C. 
C.  129,  Mlkeirs  Cas.  688;  Rex  v.  Walsh,  Russ.  ft  R.  216;  Reg.  v.  Rud, 
Dears.  C.  C.  267,  6  Cox,  C.  C.  284,  Beale's  Cas.  536;  Com.  y.  King,  9 
Cush.  (Mass.)  284;  Com.  y.  Ryan,  155  Mass.  623,  30  N.  E.  364,  31  Am, 
St.  Rep.  660,  Beale's  Cas.  643;  Kibs  v.  People^  81  111.  699,  MlkeU'a 
Cas.  842. 
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afterwards  converts  it,  his  offense  is  larceny,  and  liot  embezzle- 
ment'^ 

(c)  Embezzlement  by  Bailees — Possession  Lawfully  Ac- 
quired.— ^As  was  shown  in  treating  of  larceny,  one  who  is  him- 
self in  lawful  possession  of  property  cannot  commit  a  trespass, 
and  therefore  cannot  be  guilty  of  larceny,  in  fraudulently  con- 
verting the  property  to  his  own  use.'^*  A  hirer  of  property,  a 
carrier,  a  warehouseman,  or  any  other  bailee,  if  he  has  obtained 
possession  lawfully  and  without  a  felonious  intent,  cannot  com- 
mit larceny  by  converting  the  property  to  his  own  use  while 
the  bailment  continues.'**^  In  such  a  case  he  is  guilty  of  em- 
bezzlement under  the  statutes  punishing  embezzlement  by  bail- 
ees, or  by  persons  generally.*^ 

Possession  Obtained  with  Felonious  Intent. — On  the  other 
hand,  a  person  who  obtains  property  by  delivery  from  the  owner 
or  a  third  person  under  circumstances  that  would  ordinarily 
make  him  a  bailee,  and  give  him  the  possession,  commits  a  tres- 
pass, and  is  guilty  of  larceny,  if  he  has  a  felonious  intent  to 
steal  the  property  at  the  time  he  receives,  it.*^''  And  in  such 
a  case,  by  the  weight  of  authority,  he  cannot  be  indicted  and 
convicted  under  the  statutes  punishing  embezzlement.'*® 

Termination  of  Bailment. — ^If  a  bailment  is  terminated,  ei- 
ther by  the  terms  of  the  contract  of  bailment,  or  by  operation 
of  law  because  of  the  wrongful  act  of  the  bailee,  the  possession 
revests  constructively  in  the  bailor,  and  a  subsequent  fraudu- 

assCom.  v.  Ryan,  supra;   Reg.  v.   Rud,  supra;   Reg.  t.  Nerval,  1 
Ck>x,  C.  C.  95,  Beale'B  Gas.  535.    And  see  ante,  S  317b  (3), 
.  sMAnte,  §  816a. 

MS  Ante,  §  816b. 

s2«Com.  V.  Simpson,  9  Mete.    (Mass.)   138;   Com.  t.  Doherty,  127 
Mass.  20;   People  v.  Husband,  36   Mich.  306;    People  v.   Salorse,   62 
Cal.  139;  Hutchison  v.  Com.,  82  Pa.  472. 
.    M7Ante,  §   316c. 

828  People  y.  Salorse,  62  Cal.  139;  People  v.  De  Coursey,  61  Cal. 
134;  Johnson  v.  People,  113  111.  99;  Quinn  v.  People,  123  111.  833,  15 
N.  B.  46;  Moore  y.  U.  8.,  160  U.  S.  268.  Contra,  State  y.  Tabener,  14 
R.  I.  872,  51  Am.  Rep.  882. 
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lent  oaDvenion  by  the  bftilee  is  larceny.'^  ThnSy  the  hirer  or 
borrower  of  a  horse  to  ride  to  a  certain  place,  or  to  use  for  a 
certain  time  only,  terminates  the  bailment  if  he  rides  it  to  a 
different  place,  or  keeps  it  for  a  longer  time,  and,  if  he  con- 
verts  it  to  his  own  use  after  the  bailment  is  thus  terminated, 
he  is  guilty  of  larceny.'*®  The  same  is  true  of  a  carrier  or 
other  bailee  who  breaks  bulk  and  then  converts  the  property  to 
his  own  use.'*^  According  to  the  prevailing  doctrine  these 
cases  do  not  fall  within  the  statutes  punishing  embezzlement'*' 
(d)  Persons  Other  than  Servants  Having  the  Mere  Custody. 
— The  distinction  between  possession  and  custody  applies  also 
to  other  persons  than  servants.  The  linen  and  tableware  of  an 
innkeeper  in  the  hands  of  a  guest  is  in  the  constructive  posses- 
sion of  the  innkeeper,  and  in  the  mere  custody  of  the  guest, 
and  the  latter  commits  larceny  if  he  steals  it."'  The  same  is 
true  of  money  or  goods  delivered  to  another  to  be  examined  or 
dealt  with  in  some  way  in  the  owner's  presence.  He  has  the 
custody  merely,  and  his  fraudulent  conversion  of  the  money 
or  goods  is  larceny."*  Under  such  circumstances,  therefore, 
the  conversion  would  not  be  within  the  statutes  of  embezzle- 
ment"** 

346.  Oharacter  in  Which  the  Property  la  Beoeived  or  HelcL 

(a)  In  Oeneral. — The  statutes  punishing  embezzlement  gen- 
erally require  that  the  property  shall  have  been  received  or  held 
in  possession  by  the  accused  in  some  particular  character,  or 

•w  Ante,  9  SlGe. 

880  Ante,  §  8166  (2);  Tunnard's  Case,  1  lieach,  G.  C.  214»  not^ 
Beale's  Cas.  640. 

Ml  Ante,  S  816e  (8);  Com.  v.  James,  1  Pick.  (Mass.)  875,  Beale's 
Cas.  646. 

882  See  Com.  v.  Davis,  104  Mass.  648;  Com.  v.  Barry,  116  Mass.  1; 
Johnson  v.  People,  118  lU.  99. 

■88  Ante,  i  817c. 

s»4Ant6,  9  817c. 

888  People  V.  Johnson,  91  CaL  265,  27  Pftc.  663;  Com.  v.  01falley» 
97  Mass.  584,  Beale's  Cas.  518. 
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for  some  particular  purpose;  and,  when  this  is  the  ease,  the 
conversion  of  property  wiU  not  be  embezzlement,  unless  the 
property  was  so  received  or  held.*^*  Thii  is  true,  for  example, 
of  a  statute  pimishing  convtersion  by  a  carrier  or  othes  person 
of  money  or  other  property  delivered  to  him  **to  be  carried  for 
hire,"**^  and  of  a  statute  punishing  the  conversion  of  property 
delivered  to  a  person  "for  safe  custody."**®  A  conversion,  to 
be  punishable  as  embezzlement,  must  come  strictly  within  the 
statute.  As  was  said  in  a  Massachusetts  case:  '^Embezzle- 
ment always  presents  a  case  of  a  breach  of  trust,  but  every 
breach  of  trust  is  by  no  means  embezzlement/'*** 

(h)  Relation  of  Trust  or  Confidence. — There  are  statutes  in 
some  jurisdictions  expressly  requiring  that  the  property  shall 
be  held  under  a  trust,  and  in  such  a  case,  of  course,  a  trust  re- 
lation is  essentiaL*** 

Even  when  the  statute  is  in  the  most  general  terms,  and  does 
not  expressly  require  a  relation  of  trust  or  confidence,  the  courts 
have  construed  them  as  limited  to  cases  in  which  there  is  such 
a  relation,  in  view  of  the  fact  that  the  statutes  of  embezzlement 
are  designed  to  reach  and  punish  those  cases  in  which  a  person 
converts  property  of  which  he  has  lawful  possession  by  virtue 
of  a  delivery  to  him,  either  by  or  for  the  owner.**^  Thus,  un- 
der a  Massachusetts  statute  punishing  any  person  to  whom 
any  money,  goods,  or  other  property,  which  may  be  the  subject 
of  larceny,  ^'shall  have  been  delivered,"  and  who  shall  embezzle 

M^Rsi^  V.  Newman,  a  Q»  R  Dlv.  706;  State  v.  Stollen  39  Iowa, 
S21;  Com.  v.  WllUftiiis,  8  Gray  (Mass.)  461;  Johnson  v.  Cora.,  ff 
Bush  (Ky.)  481. 

M7  state  V.  StoUer,  8S  lows,  821. 

wsReg.  V.  Newman,  S  Q.  B.  Div.  70S. 

sMPtf  Bl«elow,  J.,  im  Com.  v.  Ha7i»  14  Orar  (Mass)  62,  74  Am. 
Dec.  662,  Beale'a  Caa.  711.  See,  also.  Com.  v.  flkisams,  3  Mete. 
(Mass.)  845;  Wsbb  v.  SUte,  8  Tez.  Aiip.  810. 

t4o  Kseller  v.  State,  4  T».  Aw.  S27. 

Ml  Com.  V*  Hays»  14  Gray  (Mass.)  62,  74  Am.  Dec.  668,  Beale'a 
Ca«.7U. 
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the  same,  it  has  been  held  that  there  must  be  a  delivery  of 
property  under  such  circumstances  as  to  create  a  relation  of 
trust  or  confidence,  and  that  the  statute  docs  not  apply,  there- 
fore, t(i  one  who  fraudulently  converts  to  his  own  use  money 
overpaid  him  by  mistake.**^ 

(c)  Receipt  of  Property  by  Virtue  of  Employment, — The  orig- 
inal English  statute  of  39  Geo.  III.  c.  85,  punished  embezzle- 
ment by  a  clerk  or  servant  of  such  property  only  as  should  be 
received  or  taken  into  his  possession,  "by  virtue  of  his  employ-  * 
ment;"  and  many  of  the  statutes  in  this  country  either  use  this 
language,  or  require  that  he  shall  have  received  the  property 
"in  the  course  of  his  employment."'*'  Under  such  a  statute 
the  property  must  have  been  so  received.  It  is  not  embezzle- 
ment for  a  servant  to  convert  to  his  own  use  property  received 
by  him  on  his  own  account,  and  not  in  the  course  of  his  em- 
ployment.'** Some  courts  have  held  that  it  is  not  embezzle- 
ment under  such  a  statute  for  a  servant,  agent,  or  other  person 
to  convert  property,  if,  in  receiving  the  same,  he  acted  in  ex- 
cess of  his  authority,  or  contrary  to  his  master's  or  employer's 
directions.'*'     Other  courts  have  taken  a  different  and  more 

842  Com.  V.  Hays,  supra.    And  see  Com.  v.  Steams,  2  Mete.  (Mass.) 
846. 

S4S  Ante,  9  843,  note. 

s««  Rex  V.  Melllsh,  Russ.  ft  R.  80;  Rex  v.  Snowley,  4  Car.  ft  P.  890» 
Mikeirs  Cas.  887;  Pullan  y.  State,  78  Ala.  81,  66  Am.  Rep.  21;  Peo- 
ple v.  Sherman,  10  Wend.  (N.  T.)  298,  26  Am.  Dec.  663;  Johnson 
y.  State,  9  Baxt.  (Tenn.)  279;  Griffin  v.  State,  4  Tex.  App.  890; 
Brady  v.  State,  21  Tex.  App.  669,  1  S.  W.  462  (where  an  employe, 
without  any  authority  at  all,  collected  and  converted  to  his  own  use 
money  due  to  his  employer). 

See  Rex  y.  Smith,  1  Lewin,  C.  C.  86,  Mikell's  Cas.  886,  where  it 
is  held  not  to  be  embezzlement  for  a  servant  to  conyert  money  he 
received  by  express  direction  of  his  employer,  which  came  from  a 
source  not  within  the. duties  of  his  regular  employment. 

845  Thus,  in  Rex  y.  Snowley,  4  Car.  ft  P.  390,  Mikell's  Cas.  837,. 
Parke,  J.,  held  that  a  servant  who  was  employed  to  lead  a  stallion, 
and  who  received  a  sum  for  the  hire  of  the  same,  which  was  less 
than  he  was  authorized  by  his  master  to  take,  and  converted  the 
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reasonable  view  of  the  statute,  and  have  held  that  a  man  may 
receive  property  by  virtue  of  his  employment,  or  in  the  course 
of  his  employment,  and  be  guilty  of  embezzlement  in  converting 
the  same,  though  he  may  have  acted  in  excess  of  his  authority 
in  receiving  it.'*® 

(d)  Receipt  by  Virtue  of  Office. — The  statutes  punishing  em- 
bezzlement by  officers  of  banks  and  other  private  corporations 
or  associations  generally  in  terms  require  that  the  money  or 
property  shall  have  come  into  their  possession  by  virtue  of  their 
office,  and,  in  the  absence  of  such  an  express  requirement,  it 
would  undoubtedly  be  implied.  Unless  it  was  so  received, 
therefore,  an  indictment  cannot  be  sustained.'*^  The  same  is 
true  of  statutes  punishing  embezzlement  by  public  officers.'*® 

same  to  his  own  use,  was  not  within  the  statute,  because  the  re* 
celpt  of  the  money  was  not  within  his  authority,  and  therefore  not 
"by  virtue  of  his  employment."  And  see,  to  the  same  effect  on  dif- 
ferent facts.  Rex  v.  Hawtin,  7  Car.  ft  P.  281;  Reg.  v.  Harris,  Dears. 
C.  C.  844,  6  Cox,  C.  C.  363;  Reg.  v.  CuUum,  U  R.  2  Cr.  Cas.  28,  12 
Cox,  C.  C.  469,  Mikell's  Cas.  839. 

M«Thu8,  in  Rex  v.  Beecbey,  Russ.  ft  R.  318,  it  was  held  that  a 
clerk  who  was  authorized  to  receive  money  ^X  home  which  outdoor 
collectors  received  abroad  from  customers,  and  who,  in  one  instance, 
took  a  sum  of  money  directly  from  a  customer  out  of  doors,  was 
within  the  statute.  And  in  Rex  v.  Williams,  6  Car.  ft  P.  626,  it  was 
held  that  a  servant  was  none  the  les{>  guilty  of  embezzlement  because 
he  received  the  money  from  one  of  a  class  of  persons  from  whom  he 
was  not  authorized  to  receive  money.  See,  also,  Reg.  v.  Aston,  2 
Car.  ft  K.  418,  Mikell's  Cas.  838;  Ex  parte  Hedley,  31  Cal.  109;  Ker 
V.  People,  110  111.  627,  51  Am.  Rep.  706. 

One  receiving  money  on  the  assumption  of  agency  for  another 
may  be  estopped  to  deny  the  agency.  People  v.  Treadwell,  69  Cal. 
226,  10  Pac.  502;  Ex  parte  Ricord,  11  Nev.  287;  State  v.  Spaulding, 
24  Kan.  1;  State  v.  Pohlmeyer,  59  Ohio  St.  491  o2  N  E.  1027. 

847  Thus,  an  officer  of  a  corporation  or  associatior  cannot  be  in- 
dicted for  embezzlement  with  respect  of  funds  received  and  converted 
by  him  before  he  became  an  officer.  Leo  v.  Com.  (Ky.)  1  S.  W.  4. 
flee,  also,  State  v.  Jobnson,  21  Tex.  775;  Bartow  v.  iPeopIe,  78  N.  Y, 
377;  People  v.  Gallagher,  100  Cal.  466,  35  Pac.  80. 

«4s  state  V.  Bolin,  110  Mo.  209,  19  S.  W.  650.  In  this  case,  a  stat- 
ute punishing  any  officer  who  should  embezzle  public  money  received 

C.  ft  M.  Crimes — 33. 
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(e)  Receipt  for  ^  m  the  Name  o^  on  Account  of  Master  or 
Employer. — Some  of  the  statutes  like  the  present  EaglUb  stat- 
ute,^^^  instead  of  requiring  that  the  money  or  property  shall 
have  been  received  by  the  accused  "by  virtue  of  his  employ- 
ment," merely  require  that  it  shall  have  been  received  "for  or 
in  the  name  or  on  account  of"  his  master  o^  employer.**^^  Un- 
der such  a  statute  as  this  it  is  essential  that  the  property  shall 
have  been  received  by  the  accused  for  or  in  the  name  or  on 
account  of  his  employer,  and  not  for  himself  or  on  his  own 
account,  nor  for  or  on  account  of  some  third  person.***  It  is 
not  necessary,  however,  as  under  the  statutes  requiring  receipt  by 
virtue  of  his  employment,  that  he  shall  have  had  authority  to 
receive  the  property,  either  express  or  implied.'** 

347.  Persona  Who  are  Within  the  Statutes. 

(a)  In  Oenerai. — Generally  the  statutes  punishing  embezzle- 
ment only  apply  in  terms  to  persons  occupying  particular  rela- 
tions or  positions,  as  servants,  agents,  bailees,  officers  of  corpora- 
tions, or  particular  kinds  of  corporations,  public  officers,  or  par- 

by  him  "by  virtue  of  his  office,  or  under  color  or  pretense  thereof/' 
did  not  apply  to  one  who  had  no  right  to  public  money  by  virtue  of 
his  office,  but  who  obtained  possession  thereof  by  falsely  represent- 
ing that  he  had  such  a  right,  and  afterwards  converted  the  same  to 
his  own  use.    But  see  State  v.  Spaulding,  24  Kan.  1. 

s«9  Ante,  §  343,  note  286. 

S80  Ante,  §  843,  note  285. 

Ml  Reg.  v.  Harris.  Dears.  C.  C.  344,  6  Cox,  C.  C.  363,  25  Eng. 
Law  ft  Eq.  579;  Reg.  v.  Cullum,  L.  R.  2  C.  C.  28,  12  Cox,  C.  C.  469, 
Beale's  Gas.  707;  Reg.  v.  Beaumont,  Dears.  C.  C.  270. 

Thus,  where  the  captain  of  a  vessel  in  the  employ  of  the  owner, 
whose  duty  it  was  to  receive  and  carry  such  cargoes  as  the  owner 
should  direct,  and  account  for  the  proceeds,  took  on  a  cargo  contrary 
•  to  orders,  on  his  own  account,  and  received  and  appropriated  the 
(freight,  it  was  held  that  he  was  not  guilty  of  embezzlement  as  he 
did  not  receive  the  money  for  or  in  the  name  or  on  account  of  his 
master  or  employer,  as  required  by  the  statute,  but  on  his  own  ao- 
jcount.    Reg.  v.  Cullum,  supra. 

»»s  Reg.  V.  Cullum,  supra. 


tiefdar  puUie  ^ffieeif,  ete.  JkMd  to  wst^n  n  indietment  loar 
ombezzlei^^Bt  it  ibbsI:  appear  that  the  accused  occupies  such  a 
Telatieiii  i^p  paction  aa  to  bring  hjm  strictly  within  the  statute.'^' 
His  being  within  the  intent  and  spirit  of  the  statute  is  not 
enough.**^* 

(6)  "'Clerks''  arid  "'Servanis/'^^^ — Thus,  a  statute  punishing 
embezzlement  by  a  "clerk"  or  "servant"  does  not  apply  to  em- 
bezzlement by  a  person  who  stands  in  the  rela'tion  of  agent  or 
bailee.^^®  To  be  a  clerk  oi  servant  one  must  be  under  the  inime- 
diate  direction  and  control  of  his  master  or  employer.^^^     He 

sMReg.  T.  Tamer,  11  Cox;  C.  C.  561;  Pullan  y.  State,  78  Ala.  81, 
56  AuL  Rep.  21;  Lycan  y.  People,  107  111.  431;  8Ut6  ▼.  Snell,  9  R.  I. 
112;  Grlffln  y.  State,  4  Tex.  App.  890. 

S2«  State  y.  Butman,  61  N.  H.  511,  60  Ajn.  Rep.  382. 

8S6  For  a  full  treatment  of  the  question,  who  are  clerks  or  serv- 
ants, see  11  Am.  ft  Eng.  Enc.  Law  (2d  Ed.)  999-1008. 

sft«Reg.  y.  Bowers,  10  Cox,  C.  C.  250;  Reg.  y.  Walker,  8  Cox,  C.  C. 
1;  Reed  y.  State,  16  Tex.  App.  586;  People  y.  Burr,  41  How.  Prac. 
(N.  T.)  293;  Com.  y.  Steams,  2  Mete.  (Mass.)  343;  Com.  y.  Llbbey,  11 
:Metc.  (Mass.)  64,  45  Am.  Dec.  185. 

s'tTReg.  y.  Bowers,  supra;  Reg.  y.  Walker,  supra;  Orayatt  y.  State, 
25  Ohio  St.  162. 

"  'Servant'  implies  one  employed  in  the  serylce  of  another,  who 
Is  under  the  immediate  control  of  his  master,  and  who  is  to  carry 
out  his  master's  behests  under  his  implicit  directions  and  usually  with 
no  option  in  the  seryant  as  to  how  or  when  the  work  shall  be  done. 
'Agent'  signifies  one  employed  in  the  service  of  another,  and  who  not 
only  does  for  that  other,  but  represents  hini,  and  acts  for  him  in  his 
name  and  stead.  It  implies  a  delegated  authority."  11  Am.  ft  Eng. 
Enc.  Law  (2d  Ed.)  997,  998,  and  cases  cited  pages  999-1003.  An4. 
see  People  y.  Treadwell,  69  Cal.  226,  10  Pac.  502;  Pullan  y.  State,  78 
Ala.  81,  66  Am.   Rep.   21. 

In  Reg.  y.  Turner,  11  Cox,  C.  C.  551,  it  was  said  by  Lush,  J.:  "If 
a  person  says  to  another,  'If  you  get  any  orders  for  me  1  will  pay 
you  a  commission,'  and  that  person  receives  money  and  applies  it  to 
his  own  use,  he  is  not  guilty  of  embezzlement,  for  he  is  not  a  clerk 
or  servant;  but  if  a  man  says,  'I  employ  you,  and  will  pay  you,  not 
by  salary,  but  by  commission,'  then  the  person  employed  is  a  servant. 
And  the  reason  for  such  distinction  is  this,  that  the  person  employ- 
ing has  no  control  of  the  person  employed,  as  in  the  first  case.  But 
where,  as  In  the  second  instance  I  have  put,  one  employs  another  and 
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must  not  be  engaged  in  an  independent  trade  or  business,  and 
employed  to  perform  services  in  the  course  of  such  trade  or  busi- 
ness.'*^® One  who  is  under  the  immediate  direction  and  control 
of  his  employer  is  a  clerk  or  servant  within  the  meaning  of  the 
statute,'*^*  A  mere  volunteej,  who  is  not  employed  to  perform  a 
service,  but  who  does  so  by  request  in  a  single  instance,  is  not  a 
clerk  or  servant.'^  According  to  the  better  opinion,  compensa- 
tion is  not  absolutely  necessary  to  render  one  a  clerk  or  servant 
within  the  meaning  of  the  statute.***  An  employe  may  be  a 
clerk  or  servant  though  paid  by  commission,  and  not  by 
salary.***  By  the  weight  of  authority  the  employment,  to  con- 
stitute one  a  servant,  need  not  be  for  any  particular  length  of 
time,  but  may  be  for  a  single  occasion  only.***  And  it  is  not 
necessary  that  there  shall  be  a  formal  appointment.  One  who 
acts  as  servant  for  another,  with  the  other's  acquiescence,  is  a 
servant  de  facto,  and  within  the  statute.*** 

(c)  "Agents/^^^ — A    statute    punishing   embezzlement    by 
agents  applies  only  to  persons  who  stand  in  the  legal  relation  of 

binds  him  to  use  his'  time  and  services  about  his  (the  employer's) 
business,  then  the  person  employed  is  subject  to  control." 

MS  Reg.  V.  Hall,  13  Cox,  C.  C.  49;  Com.  v.  Young,  9  Gray  (Mass.) 
6;  People  v.  Burr,  41  How.  Prac.  (N.  T.)  293;  Com.  v.  Stearns,  t 
Mete.  (Mass.)  343;  Com.  v.  Libbey,  11  Mete.  (Mass.)  64,  45  Am.  Dec. 
185. 

«MReg.  V.  Turner,  11  Cox,  C.  C.  551;  Reg.  v.  Bailey,  12  Cox,  C.  C. 
56. 

•«oRex  V.  Nettleton.  1  Mood.  C.  C.  259;  Reg.  v.  Hoare,  1  Fost  ft  P. 
647;    Reg.  v.  Mayle.  11  Cox,  C.  C.  150. 

««iReg.  V.  Hoare,  1  Fost.  ft  F.  647;  State  v.  Barter,  58  N.  H.  604; 
State  V.  Brooks,  85  Iowa,  366,  52  N.  W.  240.  Compare  1  Whart. 
Crim.  Law   (10th  Ed.)    §  1014. 

>«2Reg.  V.  Turner,  11  Cox,  C.  C.  551;  Reg.  v.  Tite,  Leigh  ft  C.  29; 
Rex  V.  Carr,  Russ.  ft  R.  198. 

883  Rex  V.  Smith,  Rubb.  ft  R.  884;  Reg.  v.  Thomas,  6  Cox,  C.  C. 
403;  Reg.  v.  Winnall.  5  Cox,  C.  C.  326;  State  v.  Costln,  89  N.  C.  511; 
State  v.  Barter,  58  N.  H.  604;  State  v.  Foster,  37  Iowa,  404,  Contra^ 
Rex  V.  Freeman,  5  Car.  ft  P.  534;  Johnson  v.  State,  9  Baxt.  (Tenn.) 
279. 

«o*Rex  V.  Beftcoll,  1  Car.  ft  P.  457;  Rex  v.  Rees,  6  Car.  ft  P.  606. 
.  s«B  See  11  Am.  ft  Bng.  Enc.  Law   (2d  Ed.)   1003-1006. 
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agent  of  another.  An  agent  is  one  to  whom  is  delegated  author- 
ity to  act  for  and  in  the  name  of  his  employer,  and  who  is  not 
under  his  employer's  immediate  direction  and  control.'**  The 
term  does  not  include  mere  clerks  or  servants.  Nor  does  it  in- 
clude a  mere  naked  bailee,**^  or  a  hirer  of  property  or  other 
bailee  who  receives  the  property  for  his  own  use  and  benefit*** 
It  includes  bank  officers.***^'  A  person  may  be  an  agent,  and 
within  the  statute,  though  he  may  be  paid  by  commissions  out 
of  the  moneys  received  by  him  for  his  employer  ;***  though  he 
may  receive  no  compensation  at  all;*^®  and  though  he  may  be 
employed,  not  for  any  particular  length  of  time,  but  for  -a  par- 
ticular occasion  only.*''^  One  who  assumes  to  act  for  another, 
when  he  has  no  authority  in  fact,  and  thereby  receives  money 
or  property  for  or  on  account  of  the  person  for  whom  he  as- 
sumes to  act,  is  an  agent  de  facto.  He  is  estopped  to  deny 
authority  to  act,  and  is  within  the  statute.*^^ 

iMReg.  T.  Cesser,  13  Cox,  C.  C.  187;  People  v.  Treadwell,  69  CaL 
226,  10  Pac.  602;  Pullan  v.  State,  78  Ala.  81,  56  Am.  Rep.  21;  Com.  v. 
Newcomer,  49  Pa.  SL  478;  Com.  y.  Young,  9  Gray  (Mass.)  9. 

MT  Pullan  Y.  State,  78  Ala.  31,  56  Am.  Rep.  21. 

»08  Watson  y.  State,  70  Ala.  13,  45  Am.  Itep.  70. 

s«s«  State  y.  Kortgaard,  62  Minn.  7,  64  N.  W.  51. 

84»Com.  y.  Foster,  107  Mass.  221,  Beale's  Cas.  715;  Com.  y.  Smith, 
129  Mass.  104;  Campbell  y.  State,  35  Ohio  St  70;  Morehouse  y.  State, 
35  Neb.  643,  53  N.  W.  571. 

He  must  not  haye  the  right  to  mingle  the  money  roceiyed  for  his 
principal  with  his  own  funds.  Com.  y.  Steams,  2  Mete.  (Mass.)  348; 
Com.  y.  Foster,  supra. 

sTo  state  y.  Barter,  68  N.  H.  604;  State  y.  Brooks,  85  Iowa,  366. 

sTiRex  y.  Smith,  Russ.  ft  R.  384;  Pullan  y.  State,  78  Ala.  31,  56 
Am.  Rep.  21;  State  y.  Barter,  68  N.  H.  604;  Com.  y.  Newcomer,  49 
Pa.  478.    Contra,  Johnson  y.  State,  9  Baxt.   (Tenn.)  279. 

87S  People  y.  Treadwell,  69  Cal.  226,  10  Pac.  502;  State  y.  Spaulding, 
24  Kan.  1;  State  y.  Pohlmeyer,  59  Ohio  St.  491,  52  N,  E.  1027.  Contra, 
Moore  y.  State,  63  Neb.  831,  74  N.  W.  319. 

"The  rule  that  one  who  receiyes  money  or  any  other  thing  of  yalue 
in  the  assumed  exercise  of  authority  as  agent  for  another  is  estopped 
thereafter  to  deny  such  authority  applidli  in  criminal  prosecutions  as 
well  as  in  ciyil  actions."    State  y.  Pohlmeyer,  supra. 
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(d)  ^'Employes/* — Statutes  sometimes  punist  embttjsletaeni 
by  ''employes.''  Siieh  a  statute  allies  to  any  person  who  is  em- 
ployed by  another,  whatever  may  be-  the  natHre  of  the  employ- 
ment, and  whether  the  relation  arising  therefrom  be  that  of 
agent  or  seryant/'* 

(e)  ^^ Bailees/^''* — ^In  many  jurisdictions  statutes  pniiish  em- 
bezzlement by  'Tmilees/'  or  particular  kinds  of  bailees,  as  com- 
mon carriers,  warehousemen,  etc.  Statutes  punishing  embezzle- 
ment by  bailees  have  been  held  to  apply  to  an  innkeeper  in 
possession  of  a  guest's  baggage  ;*'*  to  a  person  to  whom  money 
was  delivered  by  another  to  buy  goods  ;'^*  to  a  person  to  whom 
accepted  orders  for  oil  were  delivered  ;*^^  to  an  attorney  em- 
ployed to  collect  money,  and  to  receive  as  compensation  a  certain 
percentage  of  the  amount  collected,*^*  etc.  But  a  person  who 
receives  money  or  property  for  another  does  not  necessarily  be- 
come a  bailee  within  the  meaning  of  the  statutes.^''*  It  has  been 
held,  for  example,  that  the  statute  does  not  apply  to  a  principal 
who  has  received  a  deposit  of  money  from  his  agent,  to  insure 
the  faithful  discharge  by  the  latter  of  his  duties,'*^  or  to  a  per- 
son to  whom  an  excessi\p  payment  of  money  has  been  made  by 
mistake.^^^  A  person  to  whom  goods  are  delivered  upon  a  sale 
on  condition  that  the  title  shall  pass  upon  payment  of  the  price 
is  not  a  bailee.'®*  Under  some  statutes,  embezzlement  can  be 
committed  by  such  bailees  only  as  stand  in  a  fiduciary  relation  to 
the  bailor,  and  who  receive  the  property  exclusively  for  the 

M«  state  ▼.  Poster,  S7  Iowa,  404;  Hitter  r.  State,  111  Ind.  S24.  12 
N.  B.  501. 
•74  See  generally  10  Am.  ft  Bng.  Enc.  Law  (2d  Ed.)  1007  et  seq. 
870  People  V.  Husband,  36  Mich.  306. 
•Tfl  Reg.  V.  Aden,  12  Cox,  G.  C.  512. 
•77  Htttchinson  y«  Com.,  82  Pa.  472. 
s78Walli8  Y.  State,  54  Ark.  611,  1«  8.  W.  82L 
•7*  See  Reg.  v.  Hoare,  1  Fost  ft  F.  647. 
M9  Mulford  V.  People,  189  111.  B86,  28  N.  E.  1096. 
••1  Fulcher  v.  State,  82  Tef .  Or.  R.  621,  25  S.  W.  SS. 
•«2Krau8e  v.  Com.,  88  Pa.  418,  89  Am.  Hep.  762. 
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benefit  of  the  bailor.  Such  statutes  do  not  apply  where  the 
property  id  held  for  the  benefit  *of  the  bailee,  as  for  hire**** 
The  English  statute  has  been  held  to  apply  only  in  the  case  ef 
bailments  in  which  the  specific  properly  is  to  be  returned  to  the 
bailor.*" 

348.  The  Oonvenlon  or  SmbezBlement. 

The  statutes  rary  somewhat  in  the  terms  used  to  designate 
the  act  by  which  embezzlement  may  be  effected.  They  almost 
invariably  require  a  conversion,  and  generally  use  the  term  "em- 
bezzle," which  implies  a  conversion.  To  constitute  a  conversion, 
so  as  to  make  out  a  case  of  embezzlement,  the  owner  must  be  de- 
prived of  his  money  or  property  by  an  adverse  using  or  hold- 
ing.'®* Mere  secreting  of  property  with  intent  to  convert  it  is 
not  enough.***  Nor  is  it  embezzlement  merely  to  fail  or  refuse 
to  pay  a  debt,  whatever  may  be  the  motive  by  which  the  debtor 
is  influenced.**^  To  make  a  conversion  embezzlement,  no  de- 
mand is  necessarv,***  unless  required  by  the  statute.*** 

MS  Watson  v.  State,  70  Ala.  18,  45  Am.  Rep.  70;  Reed  v.  State,  16 
Tex.  App.  5S6. 

sMReg.  V.  Oarrett,  8  Cox,  C.  C.  368;  Reg.  v.  Hassall,  8  Cox,  C.  C. 
491,  Leigh  ft  0.  58. 

su  State  V.  Hill,  47  Neb.  456,  66  N.  W.  541;  Chaplin  v.  Lee,  18  Neb. 
440,  26  N.  W.  609.  See,  also,  Reg.  v.  Chapman,  1  Car.  ft  K.  119; 
Penny  v.  State,  88  Ala.  105,  7  So.  50. 

s««  McAleer  v.  State,  46  Neb.  116,'  64  N.  W.  858. 

tsT  People  V.  Hurst,  62  Mich.  276,  28  N.  W.  838,  Beale's  Cas.  716;  Peo- 
ple V.  Wadsworth,  63  Mich.  500,  30  N.  W.  99;  Collins  v.  State,  88  Fla. 
429;  Com.  v.  Foster,  107  Mass.  221;  Krlbs  v.  People,  82  III.  425;  Mulford 
V.  People,  139  111.  586,  28  N.  B.  1096;  Com.  T.  Rockatellow,  168  Pa.  139» 
29  Atl.  757. 

s88Com.  V.  Tuckerman,  10  Gray  (Mass.)  173;  Com.  v.  Huseey,  111 
Mass.  432;  State  v.  Mason,  108  Ind.  48,  8  N.  E.  716;  Alderman  v. 
State,  57  Ga.  367;  State  v.  Comings,  M  Minn.  359,  66  N.  W.  50. 

ssoA  demand  was  held  necessary  under  a  statute  making  it  em- 
bezzlement for  any  agent  to  neglect  or  refuse  to  deliver  to  his  em- 
ployer, "on  demand/'  any  meney,  etc.  Wright  v.  People,  61  111.  382. 
And  see  8Ute  v.  Muroh,  22  Minn.  67;  Bute  v.  BaBoroft«  28  Kas. 
170. 
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The  means  by  which  an  embezzlement  is  accomplished  arc  not 
material,  so  long  as  there  is  *a  conversion.*®^  An  agent  may 
commit  the  crime  by  drawing  a  draft  on  his  principal,  payable 
to  a  third  person,  the  same  as  though  he  received  the  money  in 
person,  if  the  principal  pays  the  draft.'**  And  the  pledge  of 
his  principal's  property  by  an  agent  is  embezzlement  if  it  was 
intrusted  to  him  merely  for  safe-keeping,  or  for  sale  on  com- 
mission.**' Embezzlement  may  consist  of  a  continuous  series  of 
acts  of  conversion.'** 

Authorized  Acts. — A  servant,  agent,  or  bailee,  who  does  with 
the  property  or  money  in  his  possession  only  what  he  is  author- 
ized to  do  by  the  terms  of  his  employment,  having  no  felonious 
intent,  cannot  be  guilty  of  embezzlement.***  But  authority  to 
sell  property,  or  to  otherwise  deal  with  it,  is  no  defense,  and 
does  not  bar  an  indictment  for  embezzlement,  if  the  agent,  serv- 
ant, or  bailee  converts  the  same  or  its  proceeds  to  his  own  use 
with  a  fraudulent  intent.***  Where  a  bailee  or  agent  has  author- 
ity to  sell  property,  and  sells  it,  not  for  the  purpose  authorized, 
but  with  a  fraudulent  intent  to  appropriate  it  or  its  proceeds  to 
his  own  use,  he  is  guilty  of  embezzling  the  property  itself  as 
much  as  if  he  had  no  authority  to  sell,  for  the  sale  of  the  prop- 
erty with  the  fraudulent  intent  is  a  conversion.*** 

S90  Leonard  v.  State,  7  Tex.  App.  417;  State  v.  Ezzard,  40  S.  C.  812» 
18  S.  E.  1025. 

Giving  orders  for  grain  in  a  warehouse.  Calkins  v.  State,  18  Ohio 
St.  866,  98  Am.  Dec.  121. 

tM  Ex  parte  Hedley,  31  Cal.  109. 

S03  Morehouse  v.  State,  86  Neb.  643,  58  N.  W.  571. 

«M  Brown  v.  State,  18  Ohio  St.  497;  Ker  v.  People,  110  111.  627,  61 
Am.  Rep.  706. 

s»«Com.  V.  Smith,  129  Mass.  104;  Miller  v.  State,  16  Neb.  179,  20 
N.  W.  258. 

t9B  Leonard  v.  State,  7  Tex.  App.  417. 

s»«  Leonard  v.  State,  7  Tex.  App.  417;  State  v.  Adams,  108  Mo.  208. 
18  S.  W.  1000. 

If  a  bailee  or  agent,  who  has  authority  to  sell  goods,  sells  them 
without  any  intent  to  defraud  his  principal,  and  after  the  sale  fraudu- 
lently converts  the  proceeds,  he  is  guilty  of  embezzling  the  proceeds. 
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348.  The  Intent. 

To  constitute  embezzlement,  there  must  be,  as  in  larceny,*®^ 
A  fraudulent  intent  to  deprive  the  owner  of  his  property.*®*  If 
property  is  converted  under  a  bona  fide  claim  of  right,  an  action 
for  conversion  may  lie,  but  the  conversion  is  not  embezzlement, 
however  unfounded  the  claim  may  be.*^  The  same  is  true  in 
any  other  case  of  conversion  by  mistake,  and  without  intent  to 
4efraud.*<>® 

III.  Cheats  and  False  Pbetenses. 

(A)  Oommon-Law  Cheats. 

S60.  Definition. — Cheating,  as  a  oommon-law  offense,  is  the 
frandnlent  obtaining  of  the  property  of  another  by  any  deceit- 
inl  and  illegal  practice  or  token,  not  amounting  to  a  felony, 
which  is  of  such  a  nature  that  it  directly  affects,  or  may  di- 

l>ut  not  of  embezzling  the  goods.  Baker  v.  States  6  lex.  App.  346; 
Xieonard  v.  State,  7  Tex.  App.  417. 

so7Ante,  S  326  et  seq. 

8*8  Reg.  V.  Creed,  1  Car.  ft  K.  63;  Reg.  y.  Balls,  U  R.  1  C.  C.  328; 
Beg.  Y.  Norman,  Car.  it  M.  601;  People  v.  Galland,  55  Mich.  628;  Peo- 
ple y.  Hurst,  62  Mich.  276,' 28  N.  W.  838,  Beale's  Cas.  716;  People  y. 
WladBWorth,  163  Mich.  500,  30  N.  W.  99;  State  y.  Eastman,  60  Kan. 
557,  57  Pac.  109;  Spalding  y.  People,  172  111.  40;  Com.  y.  Tuckerman, 
10  Gray  (Mass.)  173;  State  y.  Leonard,  6  Cold.  (Tenn.)  307. 

In  SUte  Y.  Baldwin,  70  Iowa,  180,  30  N.  W.  476,  it  was  said:  "The 
«rime  of  embezzlement  embraces  all  of  the  elements  of  larceny  except 
the  actual  taking  of  the  property  or  money  embezzled.  It  is  the 
larceny  of  money  or  property  rightfully  in  the  possession  of  the  parly 
•charged  with  the  crime." 

•MReg.  y.  Creed,  1  Car.  ft  K.  63;  Reg.  y.  Norman,  Car.  A  M.  501; 
Hoss  y.  Innis,  35  III.  487,  85  Am.  Dec.  3^3;  Beaty  y.  State,  82  Ind. 
228. 

Though  the  bailee  cannot  dispute  his  bailor's  title,  a  good  fiith 
•Claim  that  the  property  was  stolen  by  the  bailor  of  a  third  person  and 
belongs  to  him  will  exculpate  the  bailee.  State  y.  Littschke,  27  Or. 
189,  40  Pac.  167. 

«oo  state  y.  Smith,  47  La.  Ann.  432,  16  So.  938;  Van  Etten  y.  State, 
24  Neb.  734,  40  N.  W.  289. 
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recUy  affect,  the  public  at  large.^^    Snch  a  chMk  li  a  ittiaift* 
meanor  at  coaimon  kw. 


361.  Indictable  Cheats  and  Private  fnindi  Distiiigniihed. 

To  render  a  cheat  indictable  at  common  law,  the  means  bj 
which  it  is  accomplished  must  be  such  as  affect  or  may  affect  the 
public  at  large,  and  not  merely  a  single  individual.  The  cheat 
must  be  of  a  public  nature,  and  such  that  common  prudence  can* 
not  guard  against  it.  It  is  a  misdemeanor  at  common  law  for  a 
dealer  to  cheat  a  customer  by  using  false  weights  or  measures/^^ 
or  for  a  person  to  obtain  another's  money  or  property  by  means 
of  a  false  token,  if  it  be  of  such  a  nature  as  to  be  likely  to  de- 
ceive  the  public  generally.*^'  And  a  conspiracy  to  defraud  is 
indictable  at  common  law.*^*  These  are  fraudulent  practices 
which  affect,  or  may  affect,  the  public  at  large,  and  against  which 
common  prudence  cannot  guard.*^*^  But  for  a  person  to  obtain 
another's  money  or  property  by  a  mere  lie,  or  by  a  promise  which 
he  does  not  intend  to  perform,  or  by  other  practices  not  affecting 
the  public,  is  a  mere  private  fraud,  and  is  not  indictable  unless 
made  so  by  statute,^^* 

*0J  Steph.  Dig.  Crim.  Law,  art.  388;  2  East,  P.  C.  818;  Rex  v.  Wheat- 
ly,  2  Burrow,  1125,  1  W.  Bl.  278,  Baale's  Cas.  97.  And  see  Middleton 
V.  State,  Dudley  (S.  C.)  275,  MlkeU's  Cas.  67;  SUte  v.  Renick.  33 
Or.  584,  66  Pac.  275. 

♦02  Rex  V.  Wheatly,  2  Burrow,  1125,  1  W.  Bl.  278,  Beale's  Cas.  97; 
Young  V.  Rex,  8  Term   R.  104;  Rex  v.  Dunnage,  2  Burrow,  1180;  Peo- 
ple T.  Gates,  18  Wend.  (N.  Y.)  819. 

*o»Reg.  V.  Mackarty,  2  Ld.  Raym.  1179,  6  Mod.  801,  2  East,  P.  C, 
823;  Com.  y.  Speer,  2  Va.  Cas.  65;  State  v.  Stroll,  1  Rich.  (S.  C.)  244. 

Selling  goods  with  false  marks  on  them,  making  them  appear  to  b» 
what  they  are  not,  is  a  common-law  cheat.  Reg.  v.  Closs,  Dears,  lb 
B.  460,  7  Cox,  C.  C.  494;  Rex  v.  Edwards,  2  East,  P.  C.  820;  Rex  y. 
Worrel,  2  East,  P.  C.  820;  RespubUca  y.  Powell,  1  Dall.  (Pa.)  47^ 
Mlkell's  Cas.  56. 

*04Reg.  y.  Mackarty,  2  Ld.  Raym.  1179,  6  Mod.  801;  2  East,  P.  C^ 
828;   Com.  y.  Warren,  6  Mass.  74;  ante,  8  144. 

*06  Rex  y.  Wheatly,  2  Burrow,  1125.  1  W.  Bl.  278,  Beale's  Cas.  97. 

*o»Rex  y.  Wheatly,  2  Burrow,  1125,  1  W.  Bl.  273,  Beale's  Cas.  97; 
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Tkid  di&tincf ion  was  clearly  brought  out  in  a  leading  English 
case,*^''  in  which  a  brewer  was  indieted  for  a  cheat  in  delivering 
sixteen  gallons  of  beer  for  and  as  eighteen  gallons,  which  he  had 
contracted  to  deliver,  and  obtaining  pay  for  the  latter  amount. 
It  ^as  held  that  this  was  not  an  indictable  offense.  Lord  Mans- 
field said :  "That  the  fact  here  charged  should  not  be  consid- 
ered as  an  indictable  offense,  but  left  to  a  civil  remedy  by  an  ac- 
tion, is  reasonable  and  right  in  the  nature  of  the  thing,  because 
it  is  only  an  inconvenience  and  injury  to  a  private  person  aris- 
ing from  that  private  person's  own  negligence  and  carelessness 
in  not  measuring  the  liquor,  upon  receiving  it,  to  see  whether 
it  held  out  the  just  measure  or  not.  The  offense  that  is  in- 
dictable must  be  such  a  one  as  affects  the  public,  as  if  a  man 
uses  false  weights  and  measures,  and  sells  by  them  to  all  or  to 
manv  of  his  customers,  or  uses  them  in  the  general  course  of 

ft  f  s^ 

his  dealing ;  so,  if  a  man  defrauds  another,  under  false  tokens ; 
for  these  are  deceptions  that  common  care  and  prudence  are 
not  sufficient  to  guard  against.  So,  if  there  be  a  conspiracy 
to  cheat;  for  ordinary  care  and  caution  is  no  guard  against 
this.  Those  cases  are  much  more  than  mere  private  injuries; 
they  are  public  offenses.  But  here  it  is  a  mere  private  impo- 
sition or  deception.  No  false  weights  or  measures  are  used, 
no  false  tokens  given,  no  conspiracy;  only  an  imposition  upon 
the  person  he  was  dealing  with  in  delivering  him  a  less  quantity 
instead  of  a  greater  which  the  other  carelessly  accepted.     'Tis 

Rex  y.  Lara,  2  Leach,  C.  C.  652,  2  East,  P.  C.  827,  6  Term  R.  665;  Reg. 
V.  Eagleton,  Dears.  C.  C.  876;  Rex  y.  Bryan,  2  Strange,  866;  Ck)m.  v. 
Warren,  6  Mass.  72;  State  v.  Justice,  2  Dev.  (N.  C.)  199;  People  y. 
Miller,  14  Johns.  (N.  Y.)  371;  People  v.  Babcock,  7  Johns.  (N.  Y.) 
201-,  6  Am.  Dec.  266;  Ranney  y.  People,  22  N.  Y.  413;  Hartmann  y. 
Com.,  5  Pa.  60;  Com.  y.  Hickey,  2  Pars.  Sel.  Cas.  (Pa.)  317;  Wright 
y.  People,  1  III.  102;  Middleton  y.  State,  Dudley  (S.  C.)  276,  Mikell's 
Cas.  67;  People  y.  Oamett,  35  Cal.  470,  95  Am.  Dec.  125;  State  y.  Re- 
nick,  83  Or.  584,  56  Pac.  275.  Compare,  as  contra,  Hill  y.  State,  1 
Yerg.  (Tenn.)  76,  24  Am.  Dec.  441. 

See,  also,  Steph.  Dig.  Crim.  Law,  art  SSt. 

•MTRex  y.  Wheatly,  supra. 
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only  a  nonperformance  of  his  contract,  for  which  nonperform- 
ance he  may  bring  his  action. "*®® 

(B)  False  Private  Tokens. 

362.  In  general. — ^To  fraudulently  obtain  property  by  means 
of  a  false  token  not  of  such  a  nature  as  to  affect  the  public 
generally  was  not  an  offense  at  common  laW|  but  it  has  been 
made  so  in  some  jurisdictions  by  statute. 

363.  Common  law. 

At  common  la Wy  as  we  have  seen,  it  was  an  indictable  offense 
to  cheat  by  means  of  false  tokens  of  such  a  nature  as  to  deceive 
or  affect  the  public  at  large.*^*  It  was  not  an  offense,  however, 
to  use  mere  private  tokens.*^** 

364.  Statutes. 

This  was  changed  in  England  by  the  statute  of  33  Hen.  YIII. 
c.  1,  making  all  cheats  by  false  tokens  indictable,  whether  of  a 
public  or  a  private  nature.**^     This  statute  is  old  enough  to  be 

408  In  Reg.  V.  Jones,  2  Ld.  Raym.  1013,  1  Salk.  879,  MlkeU'e  Cas. 
846,  the  defendant  had  obtained  money  from  the  prosecutor  by  pre- 
tending to  be  sent  for  it  by  a  person  who  had  not  sent  him.  The 
court  said:  "It  is  not  indictable,  unless  he  came  with  false  tokens. 
We  are  not  to  indict  one  man  for  making  a  fool  of  another;  let  him 
bring  his  action."    And  see  Rex  y.  Bryan,  2  Strange,  866. 

The  giving  of  a  check  on  a  bank  by  one  who  has  no  account  there, 
and  falsely  representing  that  it  is  good,  is  not  a  common-law  cheat. 
Rex  V.  Lara,  2  LfOach,  C.  C.  647,  2  East,  P.  C.  819. 

It  is  not  an  indictable  cheat  at  common  law  to  obtain  money  or 
goods  by  means  of  a  fraudulent  promise  to  send  a  pledge,  or  to  pay. 
See  NehufF's  Case,  1  Salk.  161;  Hartmann  y.  Com.,  6  Pa.  60. 

Nor  is  it  cheating  at  common  law  to  induce  another  to  purchase  a 
promissory  note  that  has  been  paid,  by  falsely  and  fraudulently  repre- 
senting that  it  is  unpaid.  Middleton  v.  State,  Dudley  (S.  C.)  276, 
Mikell's  Cas.  67. 

i09Ante,  §9  360,  861. 

410  Rex  v.  Lara,  2  Leach,  C.  C.  662,  2  East,  P.  C.  819,  6  Term  R. 
666;   State  v.  Renick,  33  Or.  684,  66  Pac.  276. 

411  See  3  Chit.  Crim.  Law,  996,  Mikell's  Cas.  846. 
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a  part  of  our  common  law,  and  has  been  recognized  as  in  force 
in  some  of  the  states/**  though  not  in  all.***  In  some  states 
similar  statutes  have  been  enacted.*** 

To  constitute  a  false  token  within  the  meaning  of  such  a  stat- 
ute, there  must  be  something  more  than  a  mere  verbal  lie.  There 
must  be  something  real  and  visible,  as  a  ring,  a  key,  a  seal  or 
other  mark,  or  some  writing.***^  And  it  has  been  held  that  even 
a  writing  will  not  suffice  unless  it  be  in  the  name  of  another 
than  the  accused,  or  be  so  framed  as  to  afford  more  credit  than 
the  mere  assertion  of  the  party  defrauding.**® 

It  has  been  said  that  a  statute  punishing  the  obtaining  of 
property  by  "color  of  any  false  token  or  writing"  applies  when- 
ever the  fraud  is  effected  by  making  a  token  or  writing  appear 
to  be  different  from  what  it  really  is,  or  by  representing  a  false 
token  or  a  false  writing  to  be  genuine.**^ 

*i«Com.  V.  Warren,  6  Mass.  72. 

«isCom.  V.  Hutchinson.  1  Clark   (Pa.)  250.      . 

414  In  some  states,  the  statute  Is  somewhat  broader,  punishing  the 
obtaining  of  property  "by  color  of  any  false  token  or  writing."  See 
Jones  V.  State,  50  Ind.  473;  People  v.  Gates,  13  Wend.  (N.  Y.)  820. 

«ift3  Chit.  Crim.  Law,  997.  And  see  Tatum  v.  State,  58  Ga.  409; 
State  V.  Renick,  83  Or.  584,  56  Pac.  275;  State  v.  Delyon,  1  Bay  (8. 
C.)    853. 

The  statute  against  obtaining  property  by  false  tokens  does  not 
apply  where  a  person  Induces  another  to  buy  a  blind  horse  by  falsely 
representing  that  it  is  sound.  State  r.  Delyon,  supra.  And  see  Ta- 
tum T.  State,  supra. 

Nor  does  it  apply  where  a  man  assumes  a  fictitious  name,  and  rep- 
resents that  he  is  unmarried,  and  by  this  means,  together  with  a 
promise  to  marry,  obtains  money  from  a  woman.  State  v.  Renick, 
supra. 

*i»3  Chit.  Crim.  Law,  997,  citing  2  East,  P.  C.  689. 

417  Wagoner  v.  State,  90  Ind.  504.  And  see  Jones  v.  State,  50  Ind. 
473. 

The  writing  must  purport  to  be  the  act  of  some  person,  at  least. 
Therefore,  a  writing  in  the  form  of  a  note  or  bond,  but  which  has  ncf 
signature,  and  does  not  purport  to  have  a  signature,  is  not  within 
the  statute.    People  v.  Gates,  13  Wend.    (N.  Y.)   320. 

The  statute  does  not  apply  where  a  genuine  writing  is  used  to  per- 
petrate a  fraud.    ShafFer  y.  State,  82  Ind.  221. 
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(0)  Falie  PrtteaMi, 

SOS.  la  Otteral.— To  obtain  iiroperty  by  tam%  fatio  tad 
frandnlent  representations,  without  the  use  of  false  weights, 
measnres,  or  tokens,  was  not  an  offense  at  oonnnon  law,  bat  in 
most  jurisdictions  it  is  now  pnnished  hy  statute.  The  statutes 
Tary  somewhat  in  their  terms,  but  they  all,  in  substance,  punish 
the  fraudulent  obtaining  of  the  property  of  another  by  any 
false  pretense.   To  constitute  this  off ense : 

1.  The  pretense  may  be  made  either  by  written  or  spoken 

words,  or  by  conduct  alone. 

2.  There  must  be  something  more  than  mere  failure  to  dis- 

close facts. 
8.  The  pretense  must  be  a  representation  of  a  fact  as  ex- 
isting or  as  having  existed.    It  must  not  be-^ 

(a)  A  statement  as  to  future  events,  as  a  prediction^ 

or  a  statement  of  intention  or  expectation. 

(b)  A  mere  promise. 

(c)  A  mere  expression  of  opinion  or  belief. 

(d)  Mere  dealers'  talk  or  puflSng. 

4.  The  pretense  must  be  false,  and  it  must  be  so  at  the 
time  the  property  is  obtained. 

6.  It  must  be  reasonably  calculated  to  deceive,  but  it  must 
be  considered  with  reference  to  the  capacity  and  con- 
dition of  the  particular  person  to  whom  it  is  made. 

6.  It  must  be  made— 

(a)  With  knowledge  that  it  is  false. 

(b)  With  intent  to  defraud. 

(c)  With  intent  to  deprive  the  owner  wholly  of  his 

property. 

7.  It  must  deceive  the  person  to  whom  it  is  made.    There- 

fore, it  must  be  relied  upon  by  him,  and  be  a  direct 
and  proximate  cause  of  his  parting  with  the  property. 
But  it  need  not  be  the  sole  inducement. 
'  8.  By  the  weight  of  authority,  ne^^ence  of  the'  person 
defrauded  is  no  defense. 
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9.  The  preteose  moBt  result  in  the  obtaining  eif  the  inroper- 

ty.    Therefore, 

(a)  The  property  must  be  aotnally  obtained. 

(b)  The  property,  as  distingnished  from  the  mere 

possession,  mnst  be  parted  with. 

10.  The  person  to  whom  the  pretense  is  made  must  be  de- 

frauded.   Injury  must  be  sustained. 

11.  The  thing  obtained  must  be  within  the  terms  of  the 

s*tatute. 

Reason  for  the  Statutes. — The  statutes  punishing  as  a  crime 
the  obtaining  of  another's  property  by  false  pretenses  were  in- 
tended to  remedy  two  supposed  defects  in  the  common  law.  As 
has  just  been  shown,  it  is  not  an  indictable  cheat  at  common 
law  to  fraudulently  obtain  money  or  goods  from  another  by  mere 
false  pretenses,  without  the  use  of  any  false  token,  weight,  or 
measure.*^®  Nor  does  it  amount  to  larceny  where  the  owner 
intends  to  part  with  his  property  in  the  money  or  goods.**®  It 
is  to  reach  these  eases  that  the  statutes  were  originally  enacted. 

The  English  Statutes, — The  original  English  statute  was  that 
of  30  Gko.  11.  c.  24,  which  made  it  a  criminal  offense  for  any 
person  to  '^owingly  and  designedly,  by  false  pretense  or  pre- 
tenses,  •  •  *  obtain  from  any  person  or  persons  money, 
goods,  wares,  or  merchandise,  with  intent  to  cheat  or  defraud 
any  person  or  persons  of  the  same."**®*  After  this  came  the 
statute  of  7  &  8  Geo.  IV.  c.  80,  §  63,  punishing  any  person  who 
should  'T)y  any  false  pretense  obtain  from  any  other  person  any 
chattels,  money,  or  valuable  security,  with  intent  to  cheat  or  de- 
fraud any  person  of  the  same."  This  language  was  also  adopted 
by  the  present  statute  of  24  &  25  Vict.  c.  96,  §  88. 

The  Statutes  in  the  United  States. — In  this  country  the  stat- 

«i8Ante,  S  851. 
410  Ante,  S  318. 
'Aioa  MikeU's  Cas.  S46. 
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utes  vary  in  the  different  states.    Many  of  them  follow  the  Eng- 
lish statute  of  Geo.  II.,  but  some  are  broader.*^ 

866.  The  False  Pretense— In  OeneraL 

To  constitute  the  offense  of  obtaining  property  by  a  false  pre- 
tense, it  is  clear  that  some  pretense  must  be  made.*^^  The  stat- 
utes,  however,  do  not  require  that  any  false  token  shall  be  used. 
A  mere  lie  or  false  representation  is  suflBcient.*^^  A  pretense, 
within  the  meaning  of  the  statutes,  is  a  representation  of  a  fact 
as  existing  or  as  having  existed  in  the  past.*^* 

367.  How  .the  Pretense  may  be  Made. 

The  false  representation  or  pretense  may  be,  and,generally  is, 
verbal  qj  in  writing,^^*  but  it  need  not  be  so.  It  may  be  by  con- 
duct alone,  without  any  words  at  all,  either  written  or  spoken. 


42» 


4soSee,  generally,  Ranney  r.  People,  22  N.  Y.  413;  State  v.  Vander* 
bilt,  27  N.  J.  Law,  828. 

«u  See  Reg.  v.  Jones  [1898]  1  Q.  B.  120;  Com.  v.  Drew,  19  Pick. 
(Mass.)   179,  Beale's  Cas.  744. 

«22Reg.  V.  Woolley,  8  Car.  ft  K.  98,  1  Den.  C.  C.  659,  4  Cox,  C.  C 
198;  Young  v.  Rex,  8  Term  R.  98;  Com.  v.  Burdick|  2  Pa.  164^  44  Am. 
Dec.  186;  People  v.  Johnson,  12  Johns.  (N.  Y.)  292;  State  r.  Vander- 
bilt,  27  N.  J.  Law,  '828. 

43sReg.  V.  Hazelton,  L.  R.  2  C.  C.  134;  Com.  v.  Drew,  19  Pick. 
(Mass.)  179,  Beale's  Cas.  744;  Jackson  v.  People,' 126  IlL  139,  18  N.  EL 
286;  People  v.  Johnson,  12  Johns.  (N.  Y.)  292;  Taylor  v.  Com.,  94 
Ky.  281,  22  S.  W.  217;  People  v.  Reynolds,  71  Mich.  348,  88  N.  W. 
923;  People  v.  Jordan,  66  Cal.  10,  4  Pac.  773,  66  Am.  Rep.  78;  Com.  v. 
Moore,  99  Pa.  574;  State  v.  Moore,  111  N.  C.  667,  16  S.  B.  884. 

«2«  It  may  be  by  means  of  an  advertisement  in  a  newspaper,  or  else* 
where.  See  Jackson  y.  People,  126  111.  139,  18  N.  E.  286;  Reg.  v. 
Cooper,  1  Q.  B.  Div.  19,  13  Cox,  C.  C.  123. 

42sRez  V.  Barnard,  7  Car.  ft  P.  784,  Beale's  Cas.  727;  Reg.  v.  Goss, 
Bell,  C.  C.  208,  8  Cox,  C.  C.  262,  Beale's  Cas.  737;  Reg.  v.  Bull,  IS 
Cox,  C.  C.  608;  Rex  v.  Story,  Russ.  &  R.  80;  Com.  v.  Drew,  19  Pick. 
(Mass.)  179,  Beale's  Cas.  744;  State  v.  Dowe,  27  Iowa,  273,  1  Am. 
Rep.  271;  Blum  v.  State,  20  Tex.  App.  692,  64  Am.  Rep.  630;  Brown  v. 
State,  37  Tex.  Cr.  R.  104,  38  S.  W.  1008,  66  Am.  St.  Rep.  794;  State  v. 
Wllkerson,  98  N.  C.  696,  3  S.  E.  683;  Com.  v.  Wallace,  114  Pa.  412,.^ 
Atl.  686,  60  Am.  Rep.  363. 
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Thus,  in  a  leading  English  case  it  was  held  that  an  indictment 
would  lie  under  the  statute  against  a  person  who  had  fraudulentr 
ly  obtained  goods  from  a  tradesman  at  Oxford  by  wearing  a 
cap  and  gown,  and  thus  by  his  conduct  giving  the  impression 
that  he  was  a  meml)er  of  the  University.**®  The  principle  also 
applies  where  a  man  obtains  money  or  goods  by  giving  a  worth- 
less check,  knowing  that  he  has  no  funds  in  the  bank,  and  having 
no  reason  to  suppose  that  the  check  will  be  paid.*^ 

A  false  personation  is  a  false  pretense.**''*    To  prosecute  a 

4M  Rex  y.  Barnard,  7  Car.  ft  P.  784,  Beale's  Cas.  727. 

It  is  a  false  pretense  for  a  person  to  present  a  money  order  for 
payment  at  the  post  office,  and  falsely  assume  to  be  the  person  men- 
tioned in  the  order,  though  he  may  not  make  any  verbal  false  repre- 
sentation.   Rex  Y.  Story,  Russ.  it  R.  80. 

The  presentation  of  a  bank  note  as  good,  knowing  that  the  bank 
by  which  it  was  Issued  has  stopped,  is  a  false  pretense  by  conduct. 
Per  Crompton,  J.,  in  Evan's  Case,  Bell,  C.  C.  192,  8  Cox,  C.  C.  259, 
Mikell's  Cas.  851,  n.  See,  also.  Com.  t.  Stone,  4  Mete.  (45  Mass.)  43; 
People  Y.  Bryant,  119  CaL  596,  61  Pac.  960;  State  y.  Bourne,  86  Minn. 
482,  90  N.  W.  1108. 

Where  it  appears  that  the  note  may  ultimately  be  paid  there  can 
be  no  conYlction.  Rex  y.  Spencer,  8  Car.  ft  P.  420,  Mikell's  Cas. 
860.    See  post,  9  862. 

Merely  to  enter  an  eating  house  and  order  a  meal  and  eat  it  with- 
out at  the  time  having  money  to  pay  for  it  is  not  a  false  pretense. 
Reg.  Y.  Jones  [1898]  1  Q.  B.  119,  Mikell's  Cas.  858. 

4STReg.  .Y.  Hazelton,  L.  R.  2  C.  C.  184;  Rex  Y.  Jackson,  8  Camp. 
870;  Lesser  y.  People,  73  N.  T.  78;  Barton  y.  People,  185  111.  409,  25  N. 
El  776,  26  Am.  St  Rep.  875;  Com.  y.  Wallace,  114  Pa.  412,  6  Atl.  686, 
60  Am.  Rep.  368;  Com.  y.  Devlin,  141  Mass.  430,  6  N.  B.  64.  Contra, 
Brown  v.  State,  87  Tex.  Cr.  R.  104,  88  S.  W.  1008,  66  Am.  St  Rep. 
794. 

Giving  a  postdated  check  or  bill  of  exchange  may  be  a  false  pre- 
tense. Rex  v.  Parker,  7  Car.  ft  P.  825,  2  Mood.  C.  C.  1;  Reg.  v. 
Hughes,  1  Fost  ft  F.  355. 

The  paper  used  as  a  false  token  need  not  be  such  that  if  genuine 
it  would  be  of  legal  validity.  State  v.  Southall,  77  Minn.  296,  79  N. 
W.  1007." 

The  mere  fact  that  defendant's  bank  account  was  overdrawn  does 
not  constitute  the  ofFense.  State  v.  Johnson,  77  Mina  267,  79  N.  W. 
968. 

427a  state  V.  Marshall  (Vt.)  59  Atl.  916. 

C.  ft  M.  Crimes^34. 


S30  OFFENSB8  AGAlKST  PROPERTT. 

claim  to  jadgment  and  collect  it,  or  to  fabricate  circumstances 
that  will  induce  another  to  do  so  in  good  faith,  is  not  a  false  pre- 
tense, though  the  claim  is  in  fact  fraudulent**^** 

368.  Nondisclorare  of  Facts. 

Mere  silence  or  failure  to  disclose  facts  can  rarely,  if  ever, 
amount  to  a  false  pretense,  provided  there  is  no  such  conduct 
as  to  amount  to  a  representation.***^®  Thus,  it  has  been  held  that 
an  indictment  will  not  lie  against  an  insolvent  person  for  pur- 
chasing goods  on  credit  without  disclosing  the  fact  of  his  in- 
solvency, if  there  is  no  misrepresentation  as  to  his  condition/ ^^ 
Mere  nondisclosure  must  be  distinguished  from  false  represen- 
tation by  conduct.*** 

359.  Statements  as  to  Future  Events  and  Promises. 

{a)  In  Oeneral, — It  has  been  repeatedly  held  that  predic- 
tions, or  other  statements  as  to  future  events,  not  being  repre- 
sentations as  to  existng  or  past  facts,  are  not  false  pretenses 
within  the  meaning  of  the  statutes,  even  though  the  person  mak- 
ing them  may  believe  or  know  that  they  will  not  be  fulfilled.*'^ 
Thus,  it  has  been  held  that  an  indictment  will  not  lie  against 
a  person  who  obtains  money  or  property  from  another  by  false- 
ly stating  that  the  other's  property  is  about  to  be  attached.*'^ 

(b)  Statements  of  intention  or  expectationj  since  they  relate 
to  the  future,  are  not  false  pretenses,  within  the  meaning  of  the 
statutes,  even  though  the  person  making  them  may  not  intend  or 

42Tb  Com.  V.  Harklns,  128  MaBS.  79;  Hunter  v.  State  (Tex.  Cr.  App.) 
81  S.  W.  730. 

4ST«  See  Crawford  v.  State.  117  Oa.  247,  43  S.  B.  762. 

428  Com.  V.  Eastman,  1  Gush.  (Mass.)  189,  48  Am.  Dec.  596. 

4s»See  ante,  §  867,  and  the  cases  there  referred  to. 

4toRex  V.  Bradford,  1  Ld.  Raym.  866;  Com.  v.  Drew,  19  Pick. 
(Mass.)  179.  Beale'8  Cas.  744;  State  v.  Kingsley,  108  Mo.  135,  18  S.  W. 
994;  Ranney  v.  People,  22  N.  Y.  413;  People  v.  Blanchard,  90  N.  Y. 
814;  Com.  v.  Burdick,  2  Pa.  164,  44  Am.  Dec.  186;  Burrow  v.  State^ 
12  Ark.  66.    Compare  In  re  Greenough,  31  Vt  290. 

4S1  Burrow  v.  State,  12  Ark.  65. 
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expect  what  he  says,  and  though  he  may  make  the  statements 
fraudulently.**^  Thus,  it  has  been  held  that  an  indictment  will 
not  lie  under  these  statutes  against  a  man  who  obtains  money 
from  a  woman  by  falsely  stating  that  he  intends  to  marry  her,?** 
or  against  a  person  who  obtains  board  at  a  hotel  by  falsely  tell- 
ing the  proprietor  that  he  expects  a  check  at  a  certain  time  ;*** 
or  against  a  person  who  obtains  money  or  property  by  false  state* 
ments  as  to  the  purpose  for  which  he  intends  to  use  it.**° 

(c)  Promises,  like  predictions  and  statements  of  intention, 
relate  to  the  future,  and  they  do  not  fall  within  the  statutes 
against  false  pretenses,  even  when  they  are  made  with  fraudulent 
intent,  and  with  the  intention  of  not  performing  them.***  Thus, 
it  has  been  held  that  the  statutes  do  not  apply  to  the  obtaining 

«82Reg.  Y.  Woodman,  14  Cox,  C.  G.  179;  Reg.  ▼.  Lee,  Leigh  k  G. 
309,  9  Cox,  C.  C.  804,  Mikell's  Can.  861;  Reg.  y.  Johnston,  2  Mood.  G. 
C.  254;  Com.  v.  Moore,  99  Pa.  674;  State  y.  Klngsley,  108  Mo.  185,  18 
S.  W.  994;  Com.  y.  Warren,  94  Ky.  616,  28  S.  W.  198. 

«8sReg.  y.  Johnston,  2  Mood.  G.  G.  264. 

««4  State  y.  Kingsley,  108  Mo.  135,  18  S.  W.  994. 

««fiReg.  y.  Lee,  Leigh  k  C.  309,  9  Cox,  C.  C.  304,  MlkeU's  Cas.  851: 
Reg.  y.  Woodman,  14  Cox,  C.  C.  179;  State  y.  DeLay,  98  Mo.  88,  6  S. 
W.  607;  Com.  y.  Warren,  94  Ky.  615,  28  S.  W.  198. 

In  Reg.  y.  Lee,  9  Cox,  C.  C.  804,  Leigh  k  C.  809,  Mlkell's  Caa.  851, 
the  prosecutor  lent  £10  to  the  prisoner,  on  the  false  pretense  that  he 
was  going  to  pay  his  rent,  and  testified  that  if  the  prisoner  had  not 
told  him  that  he  was  going  to  pay  his  rent  he  would  not  haye  lent  the 
money.  It  was  held  that  this  was  not  a  false  pretense  of  any  exist- 
ing  fact,  and  that  a  conylction  could  not  he  sustained. 

«s«Rex  y.  Ooodhall,  Russ.  k  R.  461,  Beale's  Cas.  726;  Rez  y.  Brad- 
ford, 1  Ld.  Raym.  366;  Ranney  y.  People,  22  N.  T.  418;  People  y. 
Miller,  169  N.  Y.  339,  62  N.  B.  418,  88  Am.  St.  Rep.  646;  Com.  y. 
Moore,  89  Ky.  542,  12  S.  W.  1066;  State  y.  Kingsley,  108  Mo.  186,  18  8. 
W.  994;  Com.  y.  Burdick,  2  Pa.  164,  44  Am.  Dec.  186;  Strong  y. 
State,  86  Ind.  210,  44  Am.  Rep.  292;  State  y.  Magee,  11  Ind.  154; 
DlUingham  y.  State,  6  Ohio  St  280;  State  y.  Dowe,  27  Iowa,  278,  1 
Am.  Rep.   271. 

"Any  representation  or  assurance  la  relation  to  a  future  transac- 
tion may  be  a  promise  or  coyenant  or  warranty,  but  cannot  amount  te 
a  statutory  false  pretense."  Com.  y.  Drew,  19  Pick.  (Mass.)  179, 
Beale's  Caa.  744. 
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of  money  or  property  by  a  promise  to  pay  in  the  future,**'' 
or  to  apply  the  proceeds  of  an  expected  remittance,**^*  or  to 
send  or  furnish  goods,**®  or  to  marry,**^  or  to  procure  employ- 
ment.**® 

(d)  Statements  as  to  Future  Events  Accompanied  hy  State- 
ments of  Fact — ^If  a  statement  as  to  future  events,  as  a  predic- 
tion, promise,  or  statement  of  intention,  is  accompanied  by  a 
false  representation  as  to  an  existing  or  past  fact,  and  this  rep- 
resentation is  relied  upon,  and  is  one  of  the  inducements  for 
parting  with  the  property,  an  indictment  will  lie,**^  for  a  pre- 
tense, to  come  within  the  statute,  need  not  be  the  sole  induce- 
ment.**^   In  such  a  case,  however,  the  indictment  is  based  upon 

4S7  Rex  y.  Qoodhall,  Russ.  St  R.  461,  Beale's  Cas.  726;  People  T.  Tom^ 
kins,  1  Park.  Or.  R.  (N.  Y.)  238. 

487A  state  T.  Whldbee,  124  N.  C.  796,  82  S.  B.  818. 

MS  state  V.  Hainee,  28  S.  C.  170. 

««»Reg.  V.  Johnston,  2  Mood.  C.  C.  264. 

««o  Ranney  v.  People,  22  N.  T.  418.    But  see  post,  {  859d,  note  441. 

Ml  Reg.  T.  Bates,  8  Cox,  C.  C.  201;  Rex  y.  Asterley,  7  Car.  ft  P.  191; 
Reg.  y.  West,  Dears.  St  B.  C.  C.  675,  8  Cox,  C.  C.  12;  Reg.  y.  Jennlsont 
Lielgh  ft  C.  167,  9  Cox,  C.  C.  168,  Beale's  Cas.  742;  Reg.  y.  Speed,  16 
Cox,  C.  C.  24;  Com.  ▼.  Wallace,  114  Pa.  418,  6  Atl.  686,  60  Am.  Rep. 
868;  Boseow  y.  State,  88  Tex.  Cr.  R.  890,  26  S.  Wl  626;  State  t.  Thad- 
en,  48  Minn.  826,  46  N.  W.  614;  Donohoe  y.  State,  69  Ark.  877,  27  S. 
W.  226;  Com.  y.  Moore,  89  Ky.  642,  12  S.  W.  1066. 

Thus,  the  statute  applies  where  a  person  obtains  money  trom  an- 
other, not  only  by  pretending  that  he  will  cure  a  disease,  but  also  by 
talsely  representing  that  he  is  a  regular  physician,  and  a  member  of  a 
medical  institute.  Boseow  y.  State,  supra;  Jules  y.  State^  86  Md.  806, 
36  Atl.  1027. 

The  same  is  true  where  a  promise  to  procure  a  position  tor  anoth- 
ed  is  accompanied  by  a  false  representation  of  ability  to  do  so,  or  a 
false  representation  that  there  is  a  certain  position  open.  People 
y.  Winslow,  89  Mich.  607;  Com.  y.  Parker,  Thach.  C.  C.  (Mass.)  24. 
Ranney  y.  People,  -22  N.  T.  418,  which  is  to  the  contrary,  cannot  be 
sustained. 

The  same  is  true  where  a  man's  promise  to  furnish  a  house  and 
marry  a  woman  is  accompanied  by  a  false  representation  that  he  is 
a  single  man.  Reg.  y.  Jennison,  Leigh  ft  C.  167,  9  Cox,  C.  C.  168, 
Beale's  Cas.  742. 

MsPost,   S   866c 
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the  false  repreeentation  of  f act,  and  not  upon  the  prediction, 
promise,  or  statement  of  intention.  If  the  former  is  not  relied 
upon,  and  the  latter  is  the  sole  inducement,  an  indictment  will 
not  lie:*« 

360.  Expression  of  Opinion  or  Belief. 

A  mere  expression  of  opinion  or  belief  is  not  a  false  pre- 
tense within  the  statutes.  And  it  can  make  no  difference  that 
the  opinion  expressed  is  not  in  fact  entertained.***  For  ex- 
ample^  it  has  been  held  that  an  indictment  cannot  be  maintained 
for  a  fraudulent  expression  of  opinion  as  to  the  value  of  prop- 
erty,*** or  as  to  the  wealth  of  a  person,***  or  for  a  statement  that 
land  is  "nicely  located."**''  This  rule  does  not  apply,  however, 
where  a  statement,  though  in  the  form  of  an  opinion,  really  in- 
.  volves  a  statement  as  to  existing  or  past  facts.**' 

361.  ''Dealers'  Talk"  or  "Pufang." 

The  statutes  are  not  intended  to  cover  statements  known  as 
'dealers'  talk"  or  "puflSng,"  or  mere  exaggerated  statements  by 
the  seller  of  land  or  goods  as  to  the  quality  or  value  thereof, 
made  for  the  purpose  of  inducing  another  to  buy  them,  for  such 

««s  People  V.  Tompkins,  1  Park.  Cr.  R.  (N.  T.)  288. 

Where  the  prisoner  obtained  goods  by  sending  the  half  of  a  bank 
note,  the  conviction  was  sustained  on  the  theory  that  the  sending 
was  a  representation  that  prisoner  had  the  other  half  of  the  note,  it 
appearing  that  it  was  in  fact  in  the  hands  of  another.  Reg.  v.  Mur- 
phy, Ir.  Rep.  10  C.  L.  608,  Mikell's  Cas.  862. 

444  People  y.  Jacobs,  86  Mich.  36;  Com.  v.  Stevenson,  127  Mass.  448; 
People  v.  Qibbs,  98  Cal.  661,  83  Pac.  630;  Woodbury  v.  State,  69  Ala. 
242,  44  Am.  Rep.  616;  Rothschild  v.  State,  13  Lea  (Tenn.)  300;  State 
V.  Daniel,  114  N.  C.  823,  19  S.  B.  100. 

446  Com.  y.  Wood,  142  Mass.  461,  8  N.  E.  432;  People  v.  Glbbs,  98 
C&l.  661,  33  Pac.  630;  People  v.  Jacobs,  36  Mich.  88.  Compare  People 
V.  Jordan,  66  Cal.  10,  4  Pac.  773,  66  Am.  Rep.  78. 

440  Com.  V.  Stevenson,  127  Mass.  448.  And  see  Rothschild  v.  State, 
13  Lea  (Tenn.)   300. 

447  People  V.  Jacobs,  36  Mich.  86. 

448  People  V.  Peckens,  163  N.  T.  676,  47  N.  E.  883. 
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atateoidntfl  are  to  be  expected,  and  persans  are  not  supposed  to 
rely  upon  them.***  There  is  a  point,  however,  beyond  which  a 
seller  of  land  or  goods  cannot  go.  If  he  fraudulently  makes  a 
positive  false  representation  of  fact  as  to  the  quality  or  condi- 
tion of  an  article,  or  of  the  quality  or  location,  etc.,  of  land,  to 
induce  another  to  purchase  it,  he  may  render  himself  liable  to 
indictment.**^ 


362.  Falsity  of  Pretense. 

To  constitute  the  offense  of  obtaining  property  by  a  false  pre- 
tense, the  pretense  must  be  false.  The  offense  is  not  committed 
by  one  who  obtains  another's  property  by  means  of  a  pretense 
which  is  true,  though  he  may  believe  it  is  false,*  *^  for  the  law 
does  not  undertake  to  punish  a  mere  criminal  intent**^*  It  is 
also  necessary  that  the  pretense  shall  be  false,  not  only  when 
made,  but  also  when  the  property  is  obtained.***  When  sev- 
eral pretenses  are  made,  the  fact  that  some  of  them  are  true 
will  not  prevent  an  indictment,  if  the  person  to  whom  they  are 
made  is  partly  influenced  by  those  which  are  false.*** 

M»Reg.  Y.  Bryan,  Dears,  ft  B.  G.  C.  265,  7  Cox,  C.  C.  813,  Beale's 
Cas.  729,  MikelVs  Cas.  856  (as  to  which  soe  Steph.  Dig.  Crlm.  Law,  p. 
273,  note  3);  People  v.  Morphy,  100  Cal.  84,  84  Pac.  623;  State  v. 
Heffner,  84  N.  C.  752. 

«fioSee  Reg.  v.  Gobs,  Bell,  C.  C.  208,  8  Cox,  0.  C.  262,  Beale's  Cas. 
737;  Reg.  v.  Ragg,  Bell,  C.  C.  214,  8  Cox,  C.  C.  265;  Reg.  v.  Ardley,  L, 
R.  1  C.  C.  301,  12  Cox,  C.  C.  23,  Mikell's  Cas.  864;  Reg.  v.  Roebuck, 
Dears,  ft  B.  C.  C.  24,  7  Cox,  C.  C.  126;  State  v.  Stanley,  64  Me.  167; 
Watoon  v.  People,  87  N.  Y.  561,  41  Am.  Rep.  897;  State  v.  Burke,  108 
N.  C.  750,  12  S.  B.  1000;  People  v.  Bryant,  119  Cal.  595,  51  Pac.  960. 

«si  State  Y.  Asher,  50  Ark.  427,  8  S.  W.  177,  Beale's  Cas.  229;  State 
Y.  Garrls,  98  N.  C.  733,  4  S.  E.  633;  People  y.  Reynolds,  71  Mich.  348, 
38  N.  W.  923. 

Thus,  it  was  held  in  State  y.  Garrls,  supra,  that  an  indictment  could 
not  he  maintained  against  a  person  who,  with  intent  to  defraud,  and 
belieYing  his  statement  to  be  false,  represented  that  a  crop  was  not 
mortgaged,  where  a  mortgage  which  was  intended  to  coYer  the  crop 
failed  to  do  so  because  of  a  defect  in  the  description. 

4B2Ante,  SS  116-118. 

4BS  See  In  re  Snyder,  17  Kan.  555,  2  Am.  Cr.  R.  238. 

«s«Reg.  Y.  Lince,  28  Law  Times   (N.  S.)   570. 
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368.  Preteniei  not  Calculated  to  Deceiye. 

It  has  been  held  that  the  pretense,  to  come  within  the  statute, 
must  be  made  under  such  circumstances,  and  be  of  such  a  char* 
acter,  as  to  reasonably  deceive,**^  and  that  it  must  not  be  clearly 
absurd  or  unreasonable.***  In  determining,  however,  in  any 
particular  case,  whether  the  pretense  was  calculated  to  deceive, 
the  intelligence  and  other  circumstances  of  the  person  to  whom 
it  was  made  must  be  taken  into  consideration,  the  question  being 
whether  it  was  calculated  to  deceive  him.**^  As  was  said  in  an 
Ohio  case:  "Even  persons  deprived  of  ordinary  discretion, 
children,  or  idiots  are  entitled  to  the  protection  of  the  laws,  and 
a  man  who  is  ineffably  dull  may  not  for  that  reason  alone  be 
robbed  with  impunity."**® 

4SBCom.  Y.  Drew,  19  Pick.  (Mass.)  179,  Boale's  Cas.  744;  Watson  v. 
People,  87  N.  T.  566,  4  Am.  Rdp.  397;  State  v.  Estes,  46  Me.  160; 
Cowen  V.  People,  14  111.  348;  Woodbury  v.  State,  69  Ala.  242,  44  Am. 
Rep.  515;  Canter  v.  State,  7  Lea  (Tenn.)  349. 

4B«  Watson  Y.  People,  supra;  Woodbury  y.  State,  supra;  Com.  y. 
Drew,  supra;  State  v.  Vanderbilt,  27  N.  J.  Law,  328. 

407  Bowen  y.  State,  9  Baxt  (Tenn.)  45,  40  Am.  Rep.  71»  and  other 
cases  cited  in  the  note  following. 

4S8Bartlett  y.  State,  28  Ohio  St.  669. 

There  are  some  cases  in  which  it  has  been  said  that  the  pretense 
must  be  such  as  is  calculated  to  impose  upon  a  person  of  ordinary 
prudence  and  caution.  See  Com.  y.  Grady,  13  Bush  (Ky.)  285,  26 
Am.  Rep.  192;  People  y.  Williams,  4  HiU  (N.  T.)  9,  40  Am.  Dec.  258; 
Com.  Y.  Hlckey,  2  Pars.  Sel.  Cas.  (Pa.)  217;  State  y.  Magee,  11  Ind. 
164  (expressly  OYerruled  In  Lefler  y.  State,  153  Ind.  82,  54  N.  E.  439, 
74  Am.  St.  Rep.  300,  45  L.  R.  A.  424).  But  this  Yiew  is  not  sound. 
By  the  oYerwhelmlng  weight  of  authority,  the  test  is  whether  the  pre- 
tense was  calculated  to  decelYe  the  particular  person  to  whom  it  was 
made,  and  not  whether  it  was  calculated  to  decelYe  persons  of  or- 
dinary intelligence,  prudence,  and  caution.  Watson  y.  People,  87  N. 
Y.  564,  41  Am.  Rep.  397;  Reg.  y.  Woolley,  3  Car.  ft  K.  98,  1  Den.  C.  C. 
B59,  4  Cox,  C.  C.  193;  People  y.  Sully,  5  Park.  Cr.  R.  (N.  Y.)  166; 
People  Y.  Gllman,  121  Mich.  187,  80  N.  W.  4,  46  L.  R.  A.  218;  People  y. 
Summers,  115  Mich.  637,  73  N.  W.  818;  People  y.  Bird,  126  Mich.  631,  86 
N.  W.  127,  MikeU's  Cas.  869;  State  y.  Southall,  77  Minn.  296,  79  N.  W. 
1007;  Bowen  y.  State,  9  Baxt.  (Tenn.)  45,  40  Am.  Rep.  71;  Com.  y.  Hen- 
ry, 22  Pa.  256;  State  y.  Vanderbilt,  27  N.  J.  Law,  332;  Ox  y.  State,  59  N.  J. 
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That  the  existence  of  the  alleged  fact  was  impossible  is  imma- 
terial,  if  the  person  to  whom  the  representation  was  made  be- 
lieved it  and  relied  upon  it  in  parting  with  his  property.  Thus, 
representations  by  a  person  that  he  is  possessed  of  supernatural 
powers^  and  the  like^  may  be  false  pretenses.^^^ 

Law,  99,  86  Atl.  646;  Johnson  y.  State,  86  Ark.  242;  Cowen  t.  Peo- 
ple, 14  111.  862;  State  v.  Knowlton,  11  Wash.  612,  89  P&c.  966;  Wood- 
bury T.  State,  69  Ala.  242,  44  Am.  Rep.  616.  And  see  Reg.  t.  Wick- 
ham,  10  Add.  ft  E.  34. 

"The  object  and  purpose  of  the  law  is  to  protect  all  persons  alike, 
without  regard  to  the  single  capacity  to  exercise  ordinary  caution,  a 
condition  of  mind  very  difficult  of  definition,  and  certainly  of  very 
different  meaning  under  the  yariout  circumstances  that  may  surround 
the  person  proposed  to  exercise  it.  *  *  *  If  'ordinary  caution'  is 
to  have  its  influence  in  the  application  of  the  law,  it  must  be  such 
ordinary  caution  as  we  may  naturally  and  reasonably  expect  to  exist 
under  the  circumstances  and  conditions  of  life  of  the  person  prac- 
ticed upon.  The  question  is,  what  caution  is  he  capable  of  exercising? 
The  main  object  of  the  law  is  to  protect  the  weak  against  the  strong, 
the  inexperienced  and  unsuspecting  against  the  experienced  and  t1- 
cious.  There  can  be  no  rule  of  law  caring  more  for  the  protection 
of  the  wise  and  cultivated  than  for  the  foolish  and  unlettered.  It  is 
not  required  that  one  should  exercise  more  caution  and  prudence  than 
nature  has  given  him/'  Bowen  v.  State,  9  Baxt  (Tenn.)  46,  60.  In 
this  case,  an  indictment  and  conviction  was  sustained  for  very  ab- 
surd representations,  by  which  an  ignorant  and  superstitious  negro 
was  imposed  upon. 

«MReg.  V.  Giles,  Leigh  ft  G.  602,  10  Cox,  G.  G.  44;  Reg.  v.  Law- 
rence, 36  Law  Times  (N.  S.)  404;  Bowen  v.  State,  9  Baxt  (Tenn.) 
46. 

In  Reg.  V.  Lawrence,  supra,  the  defendant  was  convicted  of  at- 
tempting to  obtain  money  upon  the  false  pretense  that  he  had  power 
to  communicate  with  the  spirits  of  deceased  and  other  persons,  al- 
though such  persons  were  not  present  in  the  place  where  he  then 
was;  and  also  that  he  had  power  to  produce  and  cause  to  be  present 
such  spirits  as  aforesaid  in  a  materialized  or  other  form;  and  also 
that  divers  musical  instruments  produced  sounds  by  the  sole  means 
of  such  spirits.  It  was  held  that  he  was  thereby  charged  with  falsely 
pretending  an  existing  fact,  and  that  the  indictment  so  alleging  was 
good. 
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364.  The  Intent. 

(a)  Knowledge  Thai  the  Representation  is  False. — ^In  some 
states  the  statute  expressly  requires  that  the  person  making  the 
representation  shall  know  that  it  is  false.  Even  when  the  stat- 
ute does  not  expressly  so  require^  it  is  assumed  that  the  legisla- 
ture did  not  intend  to  dispense  with  the  necessity  for  a  criminal 
intent,  and  knowledge  that  the  representation  is  false  is  held  to 
be  an  essential  element  of  the  offense.**® 

(6)  Intent  to  Defraud. — It  is  also  necessary  that  the  false 
representation  shall  be  made  with  intent  to  defraud.**^  For  this 
reason,  among  others,  it  has  been  held  that  a  person  is  not  guilty 
of  this  offense  in  inducing  another  to  pay  a  debt  that  is  honestly 
due,  although  he  may  do  so  by  means  of  a  pretense  which  he 
knows  to  be  false.*®* 

A  false  pretense  made  to  avoid  a  forfeiture  is  not  indictable.*®** 
And  where  accused,  to  avoid  going  to  work  to  help  support  his 
family,  falsely  stated  to  the  overseer  of  the  poor  that  he  had  no 
shoes  and  was  given  a  pair,  it  was  held  that  his  act  was  not 
within  the  statute.*®*^  If  a  person,  however,  obtains  money  or 
goods  by  false  pretenses,  he  is  none  the  less  guilty  because  he 
intends  to  repay  the  money  or  pay  for  the  goods,*®'  for  "an 

*«o  Watson  v.  People,  87  N.  Y.  564,  41  Am.  Rep.  897;  Com.  v.  Drew, 
19  Pick.  (Mass.)  179,  Beale's  Gas.  744;  Com.  v.  Jeffries,  7  Allen 
(Mass.)  548;  State  v.  Hurst,  11  W.  Va.  59;  People  v.  Qetchell,  €  Mich. 
496;  People  v.  Behee,  90  Mich.  856,  61  N.  W.  515;  State  v.  Alphin,  84 
N.  C.  745.  As  to  the  presumption  of  knowledge,  see  Jackson  y.  Peo- 
ple, 126  111.  139,  18  N.  B.  286. 

491  Rex  y.  Williams,  7  Car.  ft  P.  854;  People  y.  Qetchell,  6  Mich. 
496;  Com.  v.  Drew,  19  Pick.  (Mass.)  179;  Com.  v.  Van  Tuyl,  1  Mete. 
(Ky.)  1,  71  Am.  Dec.  455;  Therasson  v.  People,  82  N.  Y.  239;  Watson 
Y.  People.  87  N.  Y.  564,  41  Am.  Rep.  397;  People  v.  Jordan,  66  Cal. 
10,  4  Pac.  773,  56  Am.  Rep.  73;  Blum  y.  State,  20  Tex.  App.  592,  54 
Am.  Rep.  530;  People  y.  Wakely,  62  Mich.  303,  28  N.  W.  871. 

«6aRex  Y.  Williams,  7  Car.  ft  P.  354,  MikelVs  Cas.  879;  People  y. 
Thomas,  3  Hill  (N.  Y.)  169,  Beale's  Cas.  722;  post,  S  368a. 

4«2aReg.  Y.  Stone,  1  Fost.  ft  F.  311,  MikeH's  Cas.  880. 

«02b  Rex  Y.  Wakeling,  Russ.  ft  R.  504. 

M>  Reg.  Y.  Naylor,  L.  R.  1  C.  C.  4, 10  Cox,  C.  C.  149,  Mikell's  Cas.  880; 
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intent  to  defraud  is  consistent  with  an  intent  to  tmdo  the  effect 
of  the  fraud  if  the  offender  should  be  able  to  do  so."***  That 
there  is  ability  as  well  as  intent  to  repay  is  no  defense/*'  Even 
an  offer  to  repay  or  actual  repayment  is  no  defense.*** 

(c)  Intent  to  Deprive  the  Owner  of  His  Property. — To  con- 
stitute the  obtaining  of  property  by  false  pretenses,  it  is  essen- 
tial, as  in  larceny,  that  thefe  shall  be  an  intention  to  deprive 
tho  owner  wholly  of  his  property  in  the  thing  obtained.  The 
offense  is  not  committed,  where  the  intent  is  merely  to  deprive 
him  of  the  temporary  possession  and  use.**'' 

366.  The  Pretense  as  the  Induoemenk 

(a)  In  Oeneral. — A  man  cannot  be  said  to  obtain  another's 
property  by  a  false  pretense,  unless  the  pretense  is  at  least  one 
of  the  inducements  for  the  other's  parting  with  the  property. 
There  must  not  only  be  a  false  and  fraudulent  pretense,  but  it 
is  also  necessary  that  the  property  shall  be  obtained  by  means 
of  the  pretense.  The  offense,  therefore,  is  not  committed  if  the 
other  party  does  not  rely  upon  the  pretense,  but  makes  inde-. 
pendent  inquiries  or  examination,  and  acts  upon  his  own  judg- 
ment, or  upon  other  considerations.**^    Nor  is  it  committed  if 

Com.  V.  Schwartz,  92  Ky.  610,  18  8.  W.  776,  36  Am.  St.  Rep.  609;  Peo- 
ple V.  Oscar,  106  Mich.  704,  63  N.  W.  971;  Com.  y.  Coe,  115  Mass.  601. 

«««  Steph.  Dig.  Crlm.  Law,  art.  832. 

*•»  State  V.  Thatcher,  36  N.  J.  Law,  446. 

4«6i)onohoe  y.  State,  59  Ark.  878,  27  S.  W.  226;  and  cases  cited  In 
the  second  preceding  note.   And  see  ante,  S  16C. 

4«T  Reg.  V.  KUhaip,  L.  R.  1  C.  C.  261,  11  Cox,  C.  C.  661,  Beale's  Cas. 
718.  In  this  case,  the  prisoner,  by  falsely  pretending  to  a  llyeryman 
that  he  was  sent  by  another  person  to  hire  a  horse  for  him  for  a 
driye  to  a  certain  place,  obtained  the  horse.  He  returned  the  horse  the 
same  eyenlng,  but  did  not  pay  for  the  hire.  It  was  held  that  this  was 
not  obtaining  property  by  false  pretenses.  The  case  of  Reg.  y.  Boulton» 
1  Den.  C.  C.  608,  was  distinguished. 

««8  Rex  y.  Dale,  7  Car.  &  P.  352;  Reg.  y.  Mills,  Dears,  ft  B.  C.  C.  205, 
7  Cox,  C.  C.  263.  Beale's  Cas.  727;  Com.  v.  Drew,  19  Pick.  (Mass.)  179; 
Watson  y.  People,  87  N.  Y.  661,  41  Am.  Rep.  397 ;  People  y.  Whiteman, 
72  App.  Diy.  90,  76  N.  T.  Supp.  211,  Mlkell's  Cas.  876;  Blum  y.  State, 
20  Tex.  App.  678,  64  Am.  Rep.  680;  Jamison  y.  State,  87  Ark.  446,  40 
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he  knows  or  believes  that  the  pretense  is  f  alse,**^  or  if  the  pre- 
tense is  not  made  until  after  the  property  has  been  obtained.*''^ 
(6)  Remoteness  of  Pretense. — It  is  also  necessary  that  the 
pretense  shall  be  a  direct  or  proximate  inducement  or  cause  of 
parting  with  the  property,  and  not  a  remote  cause.*''^  For  this 
reason  there  are  cases  in  which  it  has  been  held  that  obtaining 
goods  from  a  person  under  a  contract  into  which  he  was  induced 
to  enter  by  false  pretenses  was  not  indictable.*^*     The  mere 

Am.  Rep.  103;  Morgan  v.  State,  42  Ark.  131,  48  Am.  Rep.  65;  Bowler 
y.  State,  41  Miss.  678;  People  v.  McAllister,  49  Mich.  12,  12  N.  W.  891; 
State  V.  Dowe,  27  Iowa,  273,  1  Am.  Rep.  271;  State  v.  Green,  7  Wis. 
676;  People  v.  Jordan,  66  Cal.  10,  4  Pac.  773,  56  Am.  Rep.  73;  People  v. 
Gibbs,  98  Cal.  661,  33  Pac.  661;  Fay  y.  Com.,  28  Grat  (Va.)  918;  State 
V.  Hurst,  11  W.  Va.  59. 

Where  defendant  repres'ented  himself  to  be  a  revenue  officer  and  ob- 
tained money  from  witness  on  threats  to  prosecute  him  for  illegal  liquor 
selling,  the  offense  is  not  obtaining  money  by  false  pretenses  but  black- 
mail.   Jackson  t.  State,  118  Ga.  125,  44  S.  E.  833. 

460  Hunter  v.  State  (Tex.  Cr.  App.)  81  S.  W.  730;  Reg.  v.  Mills,  Dears. 
&  B.  C.  C.  205,  7  Cox,  C.  C.  263,  Beale's  Cas.  727;  Reg.  v.  Hensler,  11 
Cox,  C.  C.  570;  Thorpe  v.  State,  40  Tex.  Cr.  R.  346,  50  S.  W.  383. 

In  Hunter  v.  State,  supra,  defendant  procured  insurance  on  his  life 
and  then  disappeared  under  circumstances  pointing  to  his  death.  The 
beneficiary  collected  the  insurance  by  proceedings  at  law,  and  on  the 
reappearance  of  defendant  he  was  prosecuted  for  swindling.  It  was 
held  that  the  insurance  company  was  never  deceived  and  that  the 
courts  could  not  be  regarded  as  an  agency  of  fraud. 

*To  Reg.  V.  Brooks,  1  Post,  ft  F.  502;  Reg.  v.  Jones,  15  Cox,  C.  C.  475; 
State  V.  Moore,  111  N.  C.  672,  16  S.  E.  384;  State  v.  Willard,  109  Mo. 
242,  19  S.  W.  189;  Chauncey  v.  State,  130  Ala.  71,  30  So.  403,  89  Am. 
St.  Rep.  17. 

In  Reg.  V.  Brooks,  supra,  a  carrier,  having  ordered  a  cask  of  ale,  said, 
after  he  had  possession  of  it,  "This  is  for  W."  It  was  held  that  an 
indictment  for  obtaining  it  by  falsely  pretending  that  he  was  sent  for 
it  by  W.  could  not  be  sustained. 

471  Reg.  V.  Larner,  14  Cox,  C.  C.  497;  Reg.  v.  Gardner,  Dears,  ft  B. 
C.  C.  40,  7  Cox,  C.  C.  136,  Mlkell's  Cas.  870;  Watson  v.  People,  27  111. 
App.  496.    And  see  Wagoner  v.  State,  90  Ind.  507. 

^72  Thus,  where  a  person,  by  falsely  representing  himself  to  bo  a 
naval  officer,  induced  another  to  enter  into  a  contract  with  him  for 
lodging,  and  several  days  afterwards  became  a  boarder  also,  it  was  held 
that  an  indictment  would  not  lie  against  him  for  obtaining  the  board 
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fact^  however,  that  goods  are  obtained  tinder  contract  by  means 
of  false  pretenses  does  not  necessarily  render  the  pretense  too 
remote.  The  statute  applies,  for  instance,  when  a  man  fraudu- 
lently induces  another  by  false  pretenses  to  sell  and  deliver 
goods  on  credit.  The  fact  that  there  is  a  contract  does  not  ren- 
der pretenses  too  remote.*''* 

(c)  Other  Inducements  Contributing. — ^By  the  overwhelm- 
ing weight  of  authority  it  is  not  at  all  necessary  that  the  false 
pretense  shall  be  the  sole  inducement  for  parting  with  the 
property,  or  even  that  it  shall  be  the  main  inducement.  If  it  is 
relied  upon,  and  is  one  of  the  inducements,  an  indictment  will 

by  a  false  pretense.  The  obtaining  of  the  board,  it  was  held,  was  too 
remotely  connected  with  the  pretense.  Reg.  v.  Gardner,  Dears,  ft  B. 
C.  C.  40,  7  Cox,  C.  C.  136,  Mikell's  Cas.  870.  See,  also,  Reg.  v.  Bryan. 
2  Fost  ft  F.  567. 

In  an  Bnglish  case,  the  prisoner  was  charged  with  obtaining  a  prize 
in  a  certain  swimming  race  by  false  pretenses.  He  obtained  his  com- 
petitor's ticket  for  the  race  by  representing  himself  to  be  a  member 
of  a  certain  club,  and  by  a  letter  purporting  to  be  written  by  the  sec- 
retary of  that  club.  On  the  faith  of  these  representations,  which  turned 
out  to  be  false,  he  was  allowed  twenty  seconds'  start  in  the  race,  and 
won  the  prize.  It  was  held  that  the  false  pretenses  were  too  remote, 
and  that  the  count  charging  them  could  not  be  sustained.  Reg.  y.  Lar- 
ner,  14  Cox,  C.  C.  497.  But  see  Reg.  v.  Button  [1900]  2  Q.  B.  597, 
Mikeirs  Cas.  878,  where  the  opposite  result  was  reached  on  similar 
facts. 

*7»  Reg.  V.  Abbott,  1  Den.  C.  C.  278,  2  Car.  ft  K.  680,  2  Cox,  C.  C.  430; 
Reg.  V.  Dark,  1  Den.  C.  C.  276;  Reg.  v.  Wlllot,  12  Cox,  C.  C.  68;  Com. 
Y.  Lee,  149  Mass.  179,  21  N.  B.  299;  People  v.  Marthi,  102  Cal.  558, 
86  Pac.  952;  Wilkerson  y.  State,  140  Ala.  155,  36  So.  1004.  And  see 
Smith  y.  State,  55  Miss.  521. 

On  this  point,  see  Steph.  Dig.  Crim.  Law,  art.  831,  and  the  illustra- 
tions there  giyen. 

If  there  is  any  distinction  between  obtaining  goods  by  a  false  pre- 
tense directly  made,  and  obtaining  goods  at  seyeral  times  under  a  con- 
tract into  which  the  seller  has  been  entrapped  by  a  false  pretense,  it 
has  no  force  in  a  case  where,  the  goods  being  obtained  at  different 
times,  the  accused  at  each  time  repeated  the  false  pretense.  In  such 
a  case,  the  salB  of  the  goods  will  be  referred  to  the  false  pretense  thus 
repeated,  rather  than  to  the  contract.    Smith  y.  State,  55  Miss.  518. 
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lie^  however  many  other  inducements  may  contribute.*''*  And 
it  can  make  no  difference  that  the  property  would  not  have  been 
parted  with  except  for  the  other  inducements.*^' 

One  who  according  to  an  established  custom  obtains  public 
money  on  the  false  pretense  of  rendering  certain  public  services 
can  take  no  benefit  from  the  fact  that  there  is  no  law  authorizing 
payment  for  such  services.*'''* 

(d)  Lapse  of  Time — Continuing  Pretense* — ^An  indictment 
will  lie  for  obtaining  property  by  a  false  pretense,  notwithstand- 
ing the  lapse  of  time  between  the  making  of  the  pretense  and 
the  obtaining  of  the  money,  if  the  pretense  is  relied  upon  and 
intended  to  be  relied  upon,  for  it  may  be  considered  as  con- 
tinuing.*^^ The  lapse  of  time,  however,  may  be  considered  in 
determining  whether  the  pretense  was  in  fact  relied  upon.*^^ 

«74  Reg.  y.  Jennl8on»  Leigh  &  C.  167,  9  Cox,  C.  G.  158,  Beale's  Gas. 
742;  Reg.  v.  English,  12  Cox,  C.  C.  171,  Mlkell's  Cas.  868;  Fay  v.  Com., 
28  Grat.  (Va.)  912;  Com.  v.  Drew,  19  Pick.  (Mass.)  179,  Beale's  Cas. 
744;  Com.  v.  Lee,  149  Mass.  179;  Woodbury  v.  State,  69  Ala.  242,  44 
Am.  Rep.  515;  In  re  Snyder,  17  Kan.  564;  Jules  y.  State,  86  Md.  305, 
86  Atl.  306;  State  v.  Thatcher,  86  N.  J.  Law,  446;  People  v.  Miller,  2 
Park.  Cr.  R.  (N.  Y.)  199;  People  v.  Oyer  ft  Terminer  Court,  88  N.  Y. 
468;  State  v.  Conner,  110  Ind.  471,  11  N.  E.  464;  State  v.  Knowlton, 
11  Wash.  512,  39  Pac.  966;  State  y.  Carter,  112  Iowa,  16,  83  N.  W.  715; 
Braxton  v.  Stiite,  117  Qa.  703,  46  S.  E.  64;  Holion  v.  State,  109  Ga.  127, 
34  S.  IS.  358.    See  ante,  S  869d. 

"It  Is  sufficient  if  the  Jury  are  satisfied  that  the  unlawful  purpose 
would  not  have  been  effected  without  the  Influence  of  the  false  pre- 
tense, added  to  any  other  circumstances  which  might  have  contributed 
'  to  control  the  will  of  the  injured  party."     State  v.  Thatcher,  supra. 

470  Com.  V.  Lee,  149  Mass.  179;  People  t.  Weir,  120  Cal.  279,  62  Pac. 
656. 

«5a  Berreyesa  v.  Ter.  (Ariz.)  76  Pac.  472. 

*7«Reg.  V.  Greathead,  38  Law  Times  (N.  S.)  691,  14  Cox,  C.  C.  108; 
Reg.  V.  Welman,  Dears.  C.  C.  188.  And  see  State  v.  House,  56  Iowa, 
473,  8  N.  W.  307;  Com.  v.  Lee,  149  Mass.  179,  21  N.  E.  299. 

In  an  English  case,  the  prisoner,  by  means  of  a  false-wages  sheet, 
obtained  from  his  master  a  check  for  the  amount  stated  in  the  sheet 
to  pay  the  men's  wages.  The  check  was  Informally  drawn,  and  re- 
fused payment  by  the  bank.  The  prisoner  returned  It  to  his  master, 
telling  him  of  the  cause  of  its  nonpayment,  and  the  master  tore  It  up, 
and  gave  another.    This  the  prisoner  cashed,  and  he  appropriated  the 
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S66«  Negligence  of  the  Person  Defrauded. 

It  has  been  held  in  some  cases  that  negligence  of  the  person 
defrauded  in  relying  upon  the  false  pretense  may  prevent  the  ob- 
taining of  the  property  from  him  from  being  indictable,  as  where 
he  has  equal  means  of  knowing  or  ascertaining  the  truth.^^^ 
But  the  soundness  of  this  view  is  very  doubtf  uL  One  who  per- 
petrates a  fraud  upon  another  by  a  representation  which  he 
knows  to  be  false  should  not  be  allowed  to  say,  either  in  ^  civil 
or  a  criminal  case,  that  the  other  was  guilty  of  negligence  in 
believing  him;  and  there  are  a  number  of  cases  in  which  this 
view  has  been  taken,*"* 

difference  between  what  was  really  due  for  wages  and  what  was  falsely 
stated  to  be  due.  On  an  indictment  charging  him  with  obtaining  money 
by  false  pretenses,  it  was  objected  that  this  evidence  did  not  prove  the 
charge,  as  he  had  only  obtained  a  valueless  piece  of  paper.  It  was' 
held,  however,  that  the  false  preiense  was  a  continuing  one,  and  that 
the  second  valuable  check  was  obtained  thereby  equally  with  the  first, 
and  that  the  charge  was  proved.    Reg.  v.  Greathead,  supra. 

«T7  See  Reg.  v.  Gardner,  Dears,  ft  B.  C.  C.  40,  7  Cox,  €.  C.  136. 

«T8Com.  V.  Drew,  19  Pick.  (Mass.)  179,  Beule's  Cas.  744;  Com.  T. 
Norton,  11  Allen  (Mass.)  266,  Beale's  Cas.  750;  Com.  v.  Grady,  13  Bush 
(Ky.)  285,  26  Am.  Rep.  192;  Woodbury  y.  State,  69  Ala.  242,  44  Am. 
Rep.  515;  Buckalew  v.  State,  11  Tex.  App.  352. 

«T»  See  Reg.  v.  WooUey,  3  Car.  ft  K.  98,  1  Den.  C.  C.  559,  4  Cox,  C.  C 
193;  Reg.  v.  Jessop,  Dears,  ft  B.  C.  C.  442,  7  Cox,  C.  C.  399;  State  v. 
Knowlton,  11  Wash.  ol2,  39  Pac.  966;  Crawford  v.  SUte,  117  Ga.  247, 
43  S.  B.  762;  Com.  v.  Mulrey,  170  Mass.  103;  Thomas  v.  People,  118 
111.  537. 

In  Reg.  V.  WooUey,  supra,  the  secretary  of  an  Odd  Fellows'  lodge  told 
a  member  that  he  owed  a  certain  sum,  and  thereby  obtained  that  sum 
from  him,  whereas  he  owed  a  less  sum.  It  was  held  that  this  was  a 
false  pretense,  within  the  statute,  though  the  truth  might  easily  have 
been  ascertained  by  inquiry. 

And  in  Reg.  v.  Jessop,  supra,  a  person  who  fraudulently  offered  a  £1 
bank  note  as  a  note  for  £5,  and  obtained  change  as  for  a  £5  note, 
was  held  guilty  of  obtaining  money  by  false  pretenses,  though  the  other 
person  could  read,  and  the  note  itself,  upon  the  face  of  it,  clearly 
afforded  the  means  of  detecting  the  fraud. 
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387.  The  Obtaining  of  the  Property. 

(a)  In  Oeneral. — To  constitute  the  offense  of  obtaining 
property  by  a  false  pretense,  the  property  must  be  actually  ob- 
tained.*^^  Otherwise,  it  is  at  the  most  an  attempt  only.  But 
where  the  owner  actually  parts  with  his  property,  it  is  imma- 
terial that  the  title  passes  not  to  defendant,  but  to  a  corporation 
of  which  he  is  an  officer.*®^* 

(6)  The  Property,  a/nd  not  Merely  the  Possession,  must  he 
Obtained. — ^It  was  shown  in  a  preceding  section  that,  to  consti- 
tute an  obtaining  of  property  by  false  pretenses,  it  is  essential 
that  there  shall  be  an  intention  to  deprive  the  owner  wholly  of 
his  property  in  the  chattel,  and  the  offense  is  not  committed 
where  the  intent  is  merely  to  obtain  the  temporary  possession 
and  use.*®^ 

It  is  also  necessary  that  the  owner  shall  intend  to  part  with 
the  property  in  the  chattel.  The  statute  does  not  apply  where  a 
person,  by  means  of  false  and  fraudulent  representations,  ob- 
tains the  mere  possession  of  another's  property  for  a  ttoporary 
purpose,  though  he  may  intend  at  the  time  to  appropriate  the 
property  to  his  own  use.^®*  In  such  a  case  he  is  guilty  of  lar- 
ceny.*^* The  statutes  do  not  apply,  for  instance,  where  a  per- 
son merely  hires  or  borrows  property,  using  false  pretenses  to 
obtain  possession,  though  he  may  intend  to  appropriate  the  same 
to  his  own  use  and  deprive  the  owner  permanently  of  his  prop- 

«o  Rex  V.  Buttery,  cited  5  Dowl.  ft  R.  619,  8  Barn,  ft  C.  700;  Jamison 
V.  State,  37  Ark.  445,  40  Am.  Rep.  103;  Ex  parte  Parker,  11  Neb.  318, 
9  N.  W.  33. 

480A  Com.  Y.  Langley,  169  Mass.  S9,  47  N.  E.  611. 

481  Ante^  {  864c. 

«8a  Reg.  Y.  Kllham,  U  R.  1  G.  C.  261,  11  Cox,  C.  C.  561,  Beale's  Cas. 
718;  Reg.  y.  Prince,  L.  R.  1  C.  C.  150;  Canter  y.  State,  7  Lea  (Tenn.) 
849,  MikeU's  Cas.  849;  Smith  y.  People,  53  N.  T.  Ill,  13  Am.  Rep.  474: 
Loomis  Y.  People,  67  N.  T.  322,  23  Am.  Rep.  123;  Qrunson  y.  State,  89 
Ind.  583,  46  Am.  Rep.  178;  Welsh  y.  People,  17  III.  339;  Miller  y.  Com., 
78  Ky.  16.  39  Am.  Rep.  194;  State  y.  Kube,  20  Wis.  217,  91  Am.  Dec. 
390;  State  y.  Buck  (Mo.)  84  S.  W.  951.  See.  also.  Rex  Y.  Hammon,  t 
Leach,  C.  C.  1083,  Russ.  ft  R.  221,  4  Taunt.  304. 

48sAnte,  S  316c. 
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erty  therein.*®*  The  intention  of  the  owner,  therefore,  as  well 
as  the  intention  of  the  accused,  is  to  be  considered.  If  the 
owner  intends  to  part  with  the  property,  and  not  merely  with 
the  possession,  the  offense  is  the  obtaining  of  property  by  false 
pretenses,  and  not  larceny.*®* 

In  some  states,  by  express  statutory  provision,  a  defendant 
indicted  for  false  pretenses  may  be  convicted  notwithstanding 
the  evidence  may  show  that  the  offense  was  larceny. 

368.  Necessity  for  Injuxy. 

(a)  In  Oeneral. — ^It  is  necessary,  in  order  that  a  case  may 
come  within  the  statutes  against  obtaining  property  by  false  pre- 
tenses, that  the  person  from  whom  it  is  obtained  shall  be  de- 
frauded. If  he  sustains  no  injury,  the  offense  is  not  commit- 
ted.*®^ It  is  not  obtaining  property  by  false  pretenses,  within 
the  meaning  of  the  statutes,  to  induce  another  to  pay  a  debt 
which  is  justly  due  from  him,  or  to  do  any  other  act  which  he  is 
legally  bound  to  do,  though  he  is  induced  to  do  so  by  false  pre- 
tenses.*®^ "A  false  representation  by  which  a  man  may  be 
cheated  into  his  duty  is  not  within  the  statute.*'*®* 

484  Bee  the  cases  above  cited. 

«BB  Rex  V.  Adams,  Russ.  ft  R.  226,  Beale's  Gas.  720;  Reg.  v.  Thompson, 
Leigh  ft  C.  233,  9  C!oz,  Q.  C.  222;  People  v.  Johnson.  12  Johns.  (N.  Y.) 
292;  Zlnk  v.  People,  77  N.  T.  114,  83  Am.  Rep.  689;  State  v.  Kube,  20 
Wis.  217,  91  Am.  Dec.  890. 

486  People  V.  Thomas.  8  Hill  (N.  T.)  169,  Beale's  Cas.  722;  BUt^  v. 
Asher,  60  Ark.  427,  8  S.  W.  177;  People  v.  Jordan.  66  CaL  10,  4  Pac 
773,  66  Am.  Rep.  78;  State  v.  Palmer,  60  Kan.  818,  82  Pac.  29;  State  v. 
Clark.  46  Kan.  66,  26  Pac.  481. 

In  State  v.  Palmer,  supra.  It  was  said:  "The  mere  obtaining  of  men- 
ey  under  false  pretenses  does  not  alone  constitute  a  crime.  The  money 
must  be  obtained  to  the  Injury  of  some  one.  Though  money  is  obtained 
by  misrepresentation,  if  no  injury  follows,  no  crime  is  accomplished. 
*  *  *  A  person  must  be  charged  with  and  convicted  of  some  specific 
offense,  if  convicted  at  all.  It  will  not  do  to  convict  on  general  prin- 
ciples, because  the  evidence  shows  the  defendant  devoid  of  common 
honesty." 

«TRex  V.  Williams,  7  Car.  ft  P.  354,  Mlkell's  Cas.  879;  People  v. 
Thomas,  8  HIU  (N.  Y.)  169,  Beale's  Cas.  169;  Com.  v.  McDuffy,  126 
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■ 

A  person  is  injured  and  defrauded,  within  the  meaning  of  the 
law,  if  by  false  and  fraudulent  pretenses  he  is  induced  to  take 
something  different  from  what  he  bargained  for.  That  it  is  of 
equal  value  is  immaterial.*®^  Likewise  it  is  criminal  to  obtain 
settlement  of  a  claim  by  misrepresenting  one's  injuries,  though 
no  nK)re  than  fair  compensation  for  injuries  actually  received 
was  obtained.*^®*  ^ 

(b)  Ohiaining  Charity, — By  the  weight  of  authority  the 
statute  applies  where  a  person  obtains  charity  by  false  pretenses, 
as  by  a  false  begging  letter.  There  is  no  want  of  injury  because 
the  property  is  given  away."*®^ 

(c)  Wrong  on  the  Part  of  the  Person  Defrauded, — ^As  was 
shown  in  a  preceding  chapter,  on  an  indictment  for  obtaining 
property  by  false  pretenses,  it  is  no  defense  to  show  that  the 
person  defrauded  was  also  in  the  wrong,  as  that  he  also  made 
false  pretenses  with  intent  to  defraud  the  accused. "^^^^ 

S69.  The  Thing  Obtained. 

The  statutes  vary  somewhat  in  the  different  jurisdictions  as  to 
the  subjects  of  this  offense.    The  statute  of  30  Geo.  II.  punished 

Mass.  467;  Jamison  v.  State,  37  Ark.  445,  40  Am.  Rep.  103;  State  v. 
Hurst,  11  W.  Va.  54. 

486  People  y.  Thomas,  supra. 

«» In  State  v.  MlUs,  17  Me.  211,  It  was  held  that  an  Indictment  would 
lie  against  a  person  for  obtaining  money  and  property  for  a  horse  by 
falsely  representing  the  horse  to  be  a  horso  called  "The  Charley," 
though  it  appeared  that  the  horse  was  equal  in  value  to  the  horse 
called  "The  Charley."  "The  horse  called  'The  Charley,' "  it  was  said, 
"might  have  had  the  reputation  of  possessing  qualities  which  rendered 
it  desirable  for  the  party  injured  to  become  the  owner  of  him." 

48oa  Com.  V.  Burton,  183  Mass.  461,  67  N.  E.  419. 

*»o  Reg.  V.  Jones,  1  Den.  C.  C.  551,  3  Car.  ft  K.  346.  4  Cox,  C.  C.  198; 
Reg.  V.  Hensler,  11  Cox.  C.  C.  570,  22  Law  Times  (N.  S.)  691;  Com.  v. 
Whitcomb,  107  Mass.  486,  Beale*s  Cas.  751;  State  v.  Carter,  112  Iowa, 
15,  83  N.  W.  715;  Baker  v.  State,  120  Wis.  135,  97  N.  W.  566.  And  see 
State  V.  Matthews,  91  N.  C.  635.  Contra^  People  v.  Clough,  17  Wend. 
(N.  Y.)  361,  31  Am.  Dec.  803. 

*oi  Ante,  9  157. 

C.  ft  M.  Crimes— 35. 
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the  obtaining  of  '^money^  goods^  wares^  or  merchandise.''  The 
later  English  statutes  use  the  words  ^'chattels,  money,  or  yalu- 
able  security."  In  this  country  many  of  the  statutes  are  much 
broader,  using  such  terms  as  "property,"  ''personal  property," 
"evidence  of  debt,"  "other  things  of  value,"  etc 

The  term  "chattels"  includes  only  such  things  as  are  the  sub- 
ject of  larceny  at  common  law.***  The  term  "money"  has  been 
held,  though  not  by  all  courts,  not  to  incJude  bank  notes.*** 
"Property"  and  "personal  property"  are  much  broader  terms, 
and  include,  not  only  everything  that  is  the  subject  of  larceny 
at  common  law,  but  also  promissory  notes  and  bills  or  drafts.**^ 
Obtaining  the  discharge  of  a  debt  or  a  credit  on  an  account  or 
on  a  note  is  not  obtaining  money  or  property  ;**^  nor  is  the  ob- 
taining of  a  judgment  by  consent,  though  the  judgment  is  after- 
wards satisfied  by  the  payment  of  money .*•• 

Some  of  the  states  use  the  terms  "valuable  thing"  or  "thing 
of  value."  These  terms,  it  has  been  said,  include  everything 
of  a  personal  nature  that  is  of  value.**^    They  include  notes, 

«•>  A  dog,  not  being  the  sabject  of  larceny  at  common  law,  was  held 
not  to  be  within  the  English  statute.  Reg.  v.  Robinson,  Bell,  C.  C.  34, 
Beale's  Cas.  721.    See,  also,  State  v.  Burrows,  11  Ired.  (N.  C.)  477. 

In  Reg.  V.  Boulton,  1  Den.  C.  C.  508,  2  Car.  ft  K.  917,  3  Cox,  C.  G. 
676,  a  railway  ticket  was  held  to  be  a  chattel,  within  the  meaning  of  the 
Knglish  statute.  But  the  soundness  of  this  decision  is  doubtful.  See 
ante,  t  811. 

4»sRex  V.  Hill,  Rues,  ft  R.  190;  Com.  t.  Swinney,  1  Va.  Cas.  146,  5 
Am.  Dec.  612.    Contra,  State  v.  Kube,  20  Wis.  217,  91  Am.  Dec.  890. 

4»«  State  V.  Switier,  63  Vt  604,  22  AU.  724,  26  Am.  St.  Rep.  789; 
People  V.  Reed,  70  Cal.  629,  11  Pac.  676;  State  t.  Patty,  97  Iowa,  878, 
66  N.  W.  727. 

4»BRex  y.  Wavell,  1  Mood.  C.  C.  224;  Moore  t.  Com.,  8  Pa.  260, 
Mikeirs  Cas.  846;  Jamison  v.  State,  87  Ark.  446,  40  Am.  Rep.  108;  State 
T.  Moore,  16  Iowa,  412.  See  Reg.  y.  Bagtoton,  Dears.  C.  C.  616,  6  Cox, 
C.  C.  669. 

4»e  Com.  y.  Harkins,  128  Mass.  79,  Beale's  Cas.  762. 

«»T  See  State  y.  Thatcher,  36  N.  J.  Law,  446,  where  it  was  held  that 
the  words  "yaluable  thing"  included  the  prosecutor's  own  note  or  con- 
tract of  suretyship.  It  was  said:  "The  legislature  intended  to  de- 
nounce as  a  crime  the  obtaining  by  deceit  of  eyery  yaluable  thing  of  a 
personal  nature.    'Other  valuable  thing'  includes  everything  of  yalue."* 
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ebecks,  and  other  evidences  of  debt  or  choses  in  action,**®  pro- 
vided they  are  valid  in  the  hands  of  bona  fide  holders,  but  not 
otherwise,  for  unless  they  may  be  enforced  or  used  they  are  of  no 
value/®*    They  do  not  include  land.^^*^ 

Obtaining  board  or  lodging  has  been  held  not  to  be  obtaining 
property  within  the  meaning  of  the  Wisconsin  statute,*^*  but  it 
is  in  terms  punished  in  some  jurisdictions.^^* 

There  are  also  statutes  in  most  jurisdictions  punishing  any 
person  who,  by  false  pretenses,  and  with  intent  to  defraud,  pro- 
cures another^s  signature  to  a  written  instrument,  or  to  particu- 
lar kinds  of  instruments.^^* 

Property  not  in  Existence. — -The  property  need  not  be  in  ex- 
istence at  the  time  the  pretense  is  made.  Thus,  if  a  person  or- 
ders a  thing  to  be  manufactured  for  him, — as  a  wagon,  for  ex- 
ample,— and  gets  it  made  and  delivered  by  falsely  and  fraudu- 
lently pretending  to  be  the  agent  of  a  corporation,  an  indict- 
ment will  Ua^°* 

«M  State  V.  Tomlin,  29  N.  J.  Law,  13;  State  v.  rorter,  76  Mo.  171; 
Tarbox  v.  State,  38  Ohio  St.  681. 

«••  See  Robinson  v.  State,  63  N.  J.  Law,  41,  20  Atl.  768;  State  v.  Clay, 
100  Mo.  671, 18  S.  W.  827.    Compare,  however.  State  v.  Porter,  supra. 

600  The  words  "money,  goods,  property,  or  other  things  of  value"  do 
not  include  land.  State  v.  Burrows,  11  Ired.  (N.  C.)  477;  People  v. 
Cummings,  114  Cal.  437,  46  Pac.  284,  Mikell's  Cas.  847. 

501  See  State  v.  Black,  76  Wis.  490,  44  N.  W.  636,  Beale's  Cas.  728. 
And  see  Reg.  v.  Gardner,  7  Cox,  C.  C.  136.  But  see  State  v.  Snyder,  66 
Ind.  203. 

M2  See  State  v.  Klngsley,  108  Mo.  136,  18  S.  W.  994. 

MBSee  Fenton  v.  People,  4  Hill  (N.  T.)  126;  People  v.  Stone,  9 
Wend.  (N.  Y.)  182;  State  v.  Alteander,  119  Mo.  447,  24  S.  W.  1060; 
State  V.  Layman,  8  Blackf.  (Ind.)  330;  Moline  v.  State  (Neb.)  100  N.  W. 
SIO. 

Unless  the  instrument  is  one  which  takes  effect  without  delivery, 
delivery,  as  well  as  signing,  is  necessary  to  complete  the  offense.  Se^ 
Com.  V.  Hutchison,  114  Mass.  326;  Fenton  v.  People,  4  Hill  (N.  Y.) 
126;  State  v.  Clark,  72  Iowa,  30,  33  N.  W.  340. 

»04  Reg.  ▼.  Martin,  L.  R.  1  C.  C.  56,  10  Cox,  C.  C.  383. 
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IV.    EOBBERY. 

370.  Definition. — ^Robbery,  which  is  one  of  the  common-law 
felonies,  is  the  felonious  taking  and  carrying  away  of  the  per- 
sonal property  of  another,  from  his  person  or  in  his  presence, 
by  violence  or  by  putting  him  in  fear.^^" 

Kobbery  includes  larceny,  and  all  the  elements  that  are  nec- 
essary to  constitute  larceny  are  also  necessary  to  constitute 
robbery.    Therefore, 

1.  The  thing  taken  must  be  the  subject  of  larceny. 

2.  There  must  be  both  a  taking  and  a  canying  away  of  the 

property, — a  trespass  and  an  asportation. 

3.  The  takixig  and  carrying  away  must  be  with  felonious 

intent, — ^that  is,  with  a  fraudulent  intent  to  deprive 
the  owner  permanently  of  his  property. 
The  aggravating  circumstances  necessary  to  constitute  rob- 
bery, as  distinguished  from  simple  larceny,  are  these: 

1.  The  property  must  be  taken  from  the  person  of  another. 

But  if  it  is  taken  in  his  presence,  it  is  taken  con- 
structively from  his  person. 

2.  The  taking  must  not  only  be  without  his  consent,  but 

it  must  also  be  accomplished  either  by  violence  or  by 
putting  him  in  fear. 

M5Rex  V.  Donnally,  1  Leach,  C.  C.  193;  Williams  v.  Com.,  20  Ky.  L. 
R.  1850,  50  S.  W.  240;  Com.  v.  Snelling,  4  Binn.  (Pa.)  379;  Houston  v. 
Com.,  87  Va.  257;  Hammond  v.  State,  3  Cold.  (Tenn.)  129;  Clary  v. 
State,  83  Ark.  561.  And  see  State  y.  Lawler,  130  Mo.  366,  32  S.  W.  979, 
51  Am.  St.  Rep.  575. 

"Robbery  is  the  felonious  and  violent  taking  of  any  money  or  goods 
from  the  person  of  another,  putting  him  in  fear,  be  the  value  thereof 
above  or  under  one  shilling."  1  Hale,  P.  C.  532.  See,  also,  1  Hawk.  P. 
C.  c.  16,  §  19,  Beale's  Cas.  419;  Bracton,  fol.  150b,  Mikell's  Cas.  831. 

Robbery  is  a  "felonious  taking  of  money  or  goods,  to  any  value, 
from  the  person  of  another,  or  in  his  presence,  against  his  will,  by 
violence  or  putting  him  in  fear."    2  East,  P.  C.  707. 

The  common-law  offense  of  robbery  is  *'tX\e  felonious  and  forcible  tak- 
ing from  the  person  of  another  of  goods  or  money  to  any  value,  by 
violence  or  putting  in  fear."    Houston  v.  Com.,  87  Va.  257, 12  S.  B.  38o. 
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371.  The  Subject  of  Bobbery. 

To  constitute  robbery  at  common  law,  the  thing  taken  must 
be  the  subject  of  larceny.^®*  It  must  therefore  be  something 
which  the  law  recognizes  as  property,  and  it  must  be  personal 
as  distinguished  from  real  property,  and,  at  common  law,  some- 
thing more  than  a  mere  chose  in  action.^^  It  must  also  be  of 
some  value,  though  the  slightest  value  to  the  jKjrson  robbed  is 
suflScient.*®®  And  it  must  be  the  property  of  another.  A  man 
is  not  guilty  of  robbery  in  taking  his  own  property,  though  he 
may  do  so  by  violence  or  by  putting  in  f  ear,*^®  unless  the  per- 
son  robbed  has  a  special  property  therein  and  right  to  posses- 
sion.*^^®  The  property  taken  need  not  be  owned  by  the  person 
robbed.  Actual  possession  or  custody  is  sufficient  as  against  the 
wrongdoer.*^* 

Anything  that  is  the  subject  of  larceny  is  also  the  subject  of 
robbery.    If  something  that  is  not  the  subject  of  larceny  at  com- 

soo  Rex  V.  Phipoe,  2  Leach,  C.  C.  673,  2  East,  P.  C.  599;  State  v.  Trex* 
ler,  4  N.  C.  188,  2  Car.  Law  Repos.  90,  6  Am.  Dec.  668.  As  to  what  is 
the  subject  of  larceny,  see  ante,  §  304  et  seq. 

607  state  ▼.  Trexler,  supra,'  S§  306-311. 

BOS  Jackson  v.  State,  69  Ala.  249.  See  Rex  y.  Bingley,  5  Car.  &  P. 
602,  where  it  was  held  robbery  to  take  a  piece  of  paper  on  which  a 
memorandum  was  written.    And  see  Clary  y.  State,  33  Ark.  661. 

Property  that  is  of  no  value  is  not  the  subject  of  robbery,  any  more 
than  of  larceny.    See  Collins  v.  People,  39  111.  233. 

Thus,  a  void  bond  or  note,  where  choses  in  action  are  made  the 
subject  of  larceny  by  statute,  is  not  the  subject  of  larceny  (ante,  §  312), 
nor  of  robbery.    Phipoe's  Case,  supra. 

600  Rex  Y.  Hall,  3  Car.  &  P.  409,  Beale's  Cas.  281;  Barnes  y.  State,  9 
Tex.  App.  128;  People  t.  Vice,  21  Cal.  344.  And  see  Com.  y.  ClifTord,  8 
Cush.  (Mass.)  216. 

Where  a  gambler  acquires  no  title  or  even  right  of  possession  of 
his  winnings  it  is  not  robbery  for  the  loser  to  retake  by  violence.  Sikes 
Y.  Com.,  17  Ky.  L.  R.  1353,  84  S.  W.  902;  Thompson  v.  Com.,  13  Ky.  L. 
R.  916.  18  S.  W.  1022;  People  v.  Hughes,  11  Utah,  100,  39  Pac.  492. 

610  See  ante,  t  318b. 

6ti  Durand  v.  People,  47  Mich.  332,  11  N.  W.  184.  And  see  People  ▼. 
Shuler,  28  Cal.  490;  Brooks  v.  People,  49  N.  Y.  436,  10  Am.  Rep.  398; 
State  Y.  Oorham,  66  N.  H.  162;  State  v.  Hobgood,  46  La.  Ann.  866,  16 
So.  406. 
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mon  law,  as  a  note  or  other  evidence  of  a  chose  in  action,  is  made 
the  subject  of  larceny  by  statute^  it  becomes  also  the  subject  of 
robbery.**** 

872.  The  Taking  and  Carrying  Away. 

To  constitute  robbery,  the  property  must,  as  in  larceny,  be 
both  taken  and  carried  away.^*'  There  must  be  an  asportation 
as  well  as  a  trespass.'*^  If  a  man  tells  another,  with  threats,  to 
give  up  or  lay  down  his  property,  and  the  other  drops  or  throws 
it  to  the  ground,  and  the  assailant  is  apprehended  before  he  can 
pick  it  up,  or  goes  away  without  picking  it  up,  there  is  no  rob- 
bery, because  there  is  no  asportation.^***  To  constitute  an  aspor- 
tation, the  robber,  like  the  thief  in  larceny,  must  acquire  com- 
plete control  of  the  property  at  least  for  an  instant.****  For  this 
reason  a  man  does  not  commit  robbery  in  seizing  another's 
watch,  if  he  is  unable  to  break  the  chain,  and  relinquishes  his 
effort  to  take  it***^  The  slightest  asportation  is  sufficient  If 
the  assailant  acquires  complete  possession  and  control  of  the 
property,  even  for  an  instant,  the  offense  is  complete,  though  he 
immediately  afterwards  drops  or  abandons  it,  or  returns  it  to 
the  person  robbed.***® 

612  See  Collins  t.  People,  39  111.  233;  Turner  t.  State,  1  Ohio  St.  422; 
State  V.  Gorham,  66  N.  H.  162. 

BIS  As  in  larceny,  so  in  robbery,  the  property  may  be  taken  from  the 
constructive  possession  of  the  owner,  though  the  robber  may  have  it 
in  his  own  hand.  In  James  v.  State,  63  Ala.  380,  the  accused,  while  he 
was  traveling  in  company  with  the  owner  of  goods,  was  intrusted  with 
them  to  help  carry  them  along,  and,  while  so  Intrusted  with  them, 
he  carried  them  ofT  by  ▼lolence  feloniously  exerted  against  the  person 
of  the  owner.  It  was  held  that  this  was  robbery,  as  the  owner  had  con- 
structive possession  up  to  the  time  of  the  felonious  violence. 

A  person  cannot  be  robbed  of  his  property  if  it  is  in  the  possession  of 
another.  Rex  v.  Fallows,  6  Car.  ft  P.  608.  And  see  Reg.  t.  Rudick,  8 
Car.  &  P.  237. 

Bi«3  Inst.  69;  1  Hale,  P.  C.  633;  Rex  v.  Farrell,  1  Leach,  C.  C.  322, 
note;  Com.  v.  Clifford,  8  Cush.  (Mass.)  216. 

615  1  Hale,  P.  C.  633;  Rex  v.  Farrell,  1  Leach,  C.  C.  322,  note. 

Bi«  Ante,  St  321,  322. 

«iT  Ante,  §  322. 

•18  "If  A.  have  his  purse  tied  to  his  girdle,  and  B.  assaults  him  to 
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S73.  Taking  tnm  tlia  Penon  or  in  the  Presence  of  Another. 

It  is  said  that,  to  constitute  robbery^  the  property  must  be 
taken  from  the  person  of  another,  and  in  theory  this  is  true.^^* 
But  it  is  not  to  be  understood  from  this  that  the  taking  must  be 
from  the  person  in  the  popular  and  strict  sense.  If  property  is 
taken  in  the  presence  of  the  owner,  it  is,  in  contemplation  of  law, 
taken  from  his  person.*^®  A  man  is  guilty  of  robbery,  there- 
rob  him,  and,  in  stnisgllng,  the  girdle  breaks,  and  tbe  purse  falls  to 
the  ground,  this  is  no  robbery,  because  no  taking.  But  if  B.  take  up 
the  purse,  or  if  B.  had  the  purse  in  his  hand,  and  then  the  girdle  break, 
and,  striving,  lets  the  purse  fall  to  the  ground,  and  never  takes  it  up 
again,  this  is  a  taking  and  a  robbery."  1  Hale,  P.  C.  533.  And  see  Rex 
T.  Lapier,  1  Leach,  O.  C.  820,  2  East,  P.  C.  667,  708;  Rex  t.  Peat,  1 
Leach,  C.  C.  228. 

In  Rex  T.  Lapier,  supra,  which  is  a  leading  case,  it  was  held  that 
there  was  a  sufficient  taking'  and  asportation  to  constitute  robbery, 
where  the  accused  tore  an  earring  from  a  lady's  ear,  but  dropped  it  in 
her  hair,  since  it  was  "in  his  possession  for  a  moment,"  though  almost 
instantly  lost. 

And  in  Rex  v.  Peat,  supra,  it  was  held  that  a  person  who  took  a  purse 
of  money  from  another  by  putting  him  in  fear  was  guilty  of  robbery, 
though  he  restored  it  to  him  immediately,  saying,  "If  you  value  your 
purse,  take  it  back,  and  giro  me  the  contents,"  and  was  apprehended 
before  the  contents  were  delivered  to  him. 

«i0  1  Hale,  P.  C.  632;  1  Hawk.  P.  C.  c.  84,  p.  147;  Rex  v.  Phipoe,  2 
Leach,  C.  C.  673,  2  East,  P.  C.  699;  Stegar  v.  State,  39  Oa.  683,  99  Am. 
Dec.  472;  People  v.  Beck,  21  Cal.  885;  Kit  v.  State,  11  Humph.  (Tenn.) 
167;  State  v.  Leighton.  66  Iowa,  696,  9  N.  W.  896. 

An  Indictment  for  robbery,  therefore,  is  fatally  defective  if  it  does 
not  allege  that  the  property  was  taken  from  the  person  of  another. 
Stegar  v.  State,  and  other  cases  cited  above. 

In  People  v.  Beck,  supra,  an  indictment  which  alleged  that  the  prop- 
erty was  taken  "from  another  person,"  instead  of  "from  the  person"  of 
another,  was  held  fatally  defective  as  an  indictment  for  robbery. 

B20  1  Hale,  P.  0.  632;  Rex  v.  Francis,  2  Strange,  1016,  Beale's  Cas. 
699;  Reg.  v.  Selway,  8  Cox,  C.  C.  236,  Beale's  Cas.  700;  Crews  v.  State, 
8  Coldw.  (Tenn.)  360;  State  v.  Calhoun,  72  Iowa,  432,  34  N.  W.  194,  2 
Am.  St.  Rep.  262;  Clements  v.  State,  84  Ga.  660, 11  S.  B.  606,  20  Am.  St. 
Rep.  886;  Crawford  v.  State,  90  Ga.  701,  17  S.  B.  628,  36  Am.  St.  Rep. 
242;  Turner  v.  State,  1  Ohio  St.  422;  HiU  v.  State,  42  Neb.  603.  60  N.  W. 
916;  Croker  v.  State^  47  Ala.  63;  Houston  v.  Com.,  87  Va.  257,  12  S.  BL 
886;  U.  S.  T.  Jones,  8  Wash.  C.  C.  209,  216,  Fed.  Cas.  No.  16,494. 
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fore,  and  not  merely  of  larceny,  if  he  comes  into  another's 
presence,  and,  after  putting  him  in  fear,  drives  away  his  cattle, 
or  compels  him  to  open  his  safe  and  takes  money  therefrom,  or 
compels  him  to  throw  down  his  purse  and  picks  it  up.*^*  It  is 
not  even  necessary  that  the  taking  shall  be  in  the  immediate 
presence  of  the  owner.  It  is  enough  if  the  property  is  so  near 
that  it  can  be  said  to  be  in  his  personal  custody  and  care, — as 
where  it  is  in  another  room  of  the  house  where  he  is, — and  if 
the  taking  of  it  is  accomplished  by  violence  or  by  putting  him 
in  fear.^'^^ 

374.  Force  or  Violence. 

In  robbery  the  taking  of  the  property  must  not  only  be  with- 
out the  consent  of  the  owner,  so  as  to  amount  to  a  trespass,  but 

•ai  Wright's  Case,  Style,  156,  Mlkell's  Gas.  831.  "In  robbery,  it  is 
sufficient  if  the  property  be  taken  in  the  presence  of  the  owner.  It 
need  not  be  taken  immediately  from  his  person,  so  that  there  be  vio- 
lence to  his  person  or  putting  him  in  fear.  As  where  one,  having  first 
assaulted  another,  takes  away  his  horse  standing  by  him,  or,  having 
put  him  in  fear,  drives  his  cattle  out  of  his  pasture  in  his  presence,  or 
takes  up  his  purse,  which  the  other,  in  his  fright,  had  thrown  into  a 
bush,  or  his  hat,  which  had  fallen  from  his  head."    2  East,  P.  C.  707. 

It  is  robbery  where  train  robbers  drive  an  express  messenger  out  of 
his  car  and  then  blow  open  the  safe  and  take  the  money  therefrom. 
State  V.  Kennedy,  154  Mo.  268,  65  S.  W.  293. 

B22  Reg.  V.  Selway,  8  Cox,  C.  C.  235,  Beale's  Oas.  700;  Hill  v.  State,  42 
Neb.  603,  60  N.  W.  916,  Mikell's  Gas.  834;  State  v.  Calhoun,  72  Iowa. 
432,  34  N.  W.  194,  2  Am.  St.  Rep.  252;  Clements  v.  State,  84  Oa.  660,  11 
S.  E.  505,  20  Am.  St.  Rep.  385. 

In  Clements  v.  State,  supra,  it  was  held  that  where  a  person  was  in 
his  smoke  house,  within  fifteen  steps  from  his  dwelling  house,  all  the 
property  in  the  dwelling  house  was  in  his  immediate  possession  and 
control,  and  where  he  was  prevented  by  threats  and  intimidation  from 
leaving  the  smoke  house,  and  returning  to  the  dwelling  house,  until  the 
dwelling  house  was  entered,  and  property  stolen  therefrom,  the  oftense 
was  robbery. 

In  State  v.  Calhoun,  supra,  the  accused  went  into  the  dwelling  house 
of  a  lady,  and,  by  violence  and  Intimidation,  extorted  information  as 
to  where  her  valuables  were,  and  then,  leaving  her  tied  in  one  room, 
went  into  another  room,  and  took  her  watc^  and  money.  It  was  held 
that  this  was  a  taking  in  her  presence,  and  constituted  robbery. 
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it  must  be  accompanied  by  violence,  actual  or  constructive.  As 
we  shall  see  in  a  subsequent  section,  putting  in  fear  is  construc- 
tive violence.  When  there  is  no  putting  in  fear,  there  must  be 
actual  violence.  Sufficient  force  must  be  used  to  overcome  re- 
sistance, and  the  mere  force  that  is  required  to  take  possession, 
when  there  is  no  resistance,  is  not  enough.®^*  For  example,  it 
is  not  robbery  to  obtain  property  from  the  person  or  in  the 
presence  of  another  by  a  mere  trick,  and  without  force,  or  to 
pick  another's  pocket  without  using  more  force  than  is  necessary 
to  lift  the  property  from  the  pocket.*^*  Nor  is  it  robbery  to 
suddenly  snatch  property  from  another,  when  there  is  no  resist- 
ance, and  no  more  force,  therefore,  than  is  necessary  to  the  mere 
act  of  snatching,*^**  or  to  strike  property  from  another's  hand, 
and  then  snatch  it  up  and  run  off  with  it**^^  If  there  is  any  in* 
jury  to  the  person  of  the  owner,  or  if  he  resists  the  attempt  to 
rob  him,  and  his  resistance  is  overcome,  there  is  sufficient  vio- 
lence to  make  the  taking  robbery,  however  slight  the  resistance. 
Robbery  is  committed  if  there  is  any  struggle  to  retain  possession, 
or  if  there  is  any  injury  or  actual  violence  to  the  person  of  the 
owner  in  the  taking  of  the  property.*^^    It  has  been  held  rob- 

828  Rex  V.  Homer,  1  Leach,  C.  C.  291,  note,  2  East,  P.  C.  703;  Rex  v. 
Onosil,  1  Car.  &  P.  304;  State  v.  John,  5  Jones  (N.  C.)  163,  69  Am.  Dec. 
777;  Han  v.  People,  171  111.  540,  49  N.  B.  495;  State  v.  Miller,  83  Iowa, 
291,  49  N.  W.  90;  Williams  v.  Com.,  20  Ky.  L.  R.  1850,  50  S.  W.  240; 
Brennon  v.  State,  25  Ind.  403;  Spencer  v.  State,  106  Ga.  692,  32  S.  E. 
849. 

BM  state  V.  John,  sujra;  Fanning  v.  State,  66  Ga.  167;  Thomas  v. 
State,  91  Ala.  34,  9  So.  81. 

»2RReg.  V.  Walls,  2  Car.  &  K.  214;  Rex  v.  Macauley,  1  Leach,  C.  C. 
287;  Rex  v.  Baker,  1  Leach,  C.  C.  290,  2  Bast,  P.  C.  702;  Shinn  v.  State, 
64  Ind.  13,  31  Am.  Rep.  110;  State  v.  Trexler,  2  Car.  Law  Repos.  (N.  C.) 
90,  6  Am.  Dec.  558;  People  v.  Hall,  6  Park.  Cr.  R.  (N.  Y.)  642;  McClos- 
key  V.  People,  5  Park.  Cr.  R.  (N.  Y.)  299;  Bonsall  v.  State,  35  Ind.  460; 
Spencer  v.  State,  106  Ga.  692,  32  S.  B.  849;  Jackson  v.  State,  114  Ga. 
826,  40  S.  E.  1001,  88  Am.  St.  Rep.  60.  Contra,  under  the  Iowa  statute. 
State  V.  Carr,  43  Iowa,  518. 

»2«Rex  V.  Francis,  2  Strange,  1015,  2  Blast,  P.  C.  708,  Beale's  Caa. 
€99;  People  v.  McGlnty,  24  Hun  (N.  Y.)  62. 

627  Rex  V.  Davles,  1  Leach,  C.  C.  290,  note,  2  Bast,  P.  C.  709,  Mikeirs 
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bery  for  a  person  to  seize  another's  watch  or  pnrse^  and  use 
sufRcient  force  to  break  a  chain  or  guard  by  which  it  is  attached 
to  his  person,^^^  or  to  run  against  another^  or  rudely  push  him 
about)  for  the  purpose  of  diverting  his  attention  and  robbing 
him,  and  thus  take  a  purse  from  his  pocket**^  The  fact,  there- 
fore, that  surprise  aids  the  force  employed  to  accomplish  the 
taking  will  not  prevent  the  force  from  aggravating  the  offense, 
BO  as  to  make  it  robbery.^'^  And  it^akes  no  difference  that  the 
victim  does  not  know  that  he  is  being  robbed.**^ 

The  taking  itself  must  be  by  violence,  and  it  follows,  there- 
fore>  that  the  violence  must  precede  or  accompany  the  act  of  tak- 
ing. Violence  after  the  taking — ^as  where  a  man  picks  another's 
pocket  or  snatches  property,  and  when  detected  or  seized,  uses 
violence  to  retain  possession  or  to  escape — cannot  make  the  of- 
fense robbery.^** 

Cas.  832;  Shinn  v.  State,  64  Ind.  13,  31  Am.  Rep.  110;  Com.  y.  Snelling» 
4  Binn.  (Pa.)  379;  Jackson  v.  State,  69  Ala.  249;  State  v.  Trexler,  2  Oar. 
Law  Repos.  (N.  C.)  90,  6  Am.  Dec.  658;  Stote  v.  Gorham,  65  N.  H.  152; 
Spencer  v.  State,  106  Ga.  692,  82  S.  E.  849;  Jones  v.  Com.,  112  Ky.  689, 
66  S.  W.  633,  67  L.  R.  A.  432,  99  Am.  St.  Rep.  330;  Smith  v.  SUte,  117 
Ga.  320,  43  S.  E.  736,  97  Am.  St.  Rep.  165. 

To  snatch  an  earring  from  a  woman's  ear  by  tearing  her  ear  ha? 
been  held  sufflcient  violence  to  make  the  offense  robbery.  Rex  v. 
Lapier,  1  Leach,  C.  C.  320,  2  East,  P.  C.  557,  708. 

So,  where  a  diamond  pin  was  snatched  from  a  lady's  headdress  with 
such  force  as  to  remove  with  it  part  of  her  hair.  Rex  v.  Moore,  1  Leach, 
C.  C.  335. 

BSfi  Rex  V.  Mason,  Russ.  &  R.  419;  State  v.  McCune,  5  R.  L  60,  70  Am. 
Dec.  176;  State  v.  Broderlck,  59  Mo.  818;  Smith  v.  State,  117  Ga. 
320,  43  S.  E.  736,  97  Am.  St.  Rep.  165. 

B20  See  Seymour  v.  State,  15  Ind.  288;  Com.  v.  Snelling,  4  Binn.  (Pa.) 
379;  Snyder  v.  Com.,  21  Ky.  L.  R.  1538,  55  S.  W.  679. 

B80  State  V.  McCune,  5  R.  L  60,  70  Am.  Dec.  176. 

681  Com.  V.  Snelling,  4  Binn.  (Pa.)  379. 

BS2  State  V.  John,  6  Jones  (N.  C.)  163,  69  Am.  Dec.  777,  Mikell's  Cas. 
832,  n.;  Colby  v.  State  (Fla.)  35  So.  189;  Jones  v.  Com.  (Ky.)  74  S.  W. 
263;  and  other  cases  cited  in  the  notes  preceding.  To  seize  prosecutor's 
weapon  lying  near  and  use  it  to  intimidate  him  to  facilitate  escape  is 
not  robbery.    Jackson  v.  State,  114  Ga.  826,  40  S.  B.  1001. 
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876.  Putting  in  Fear. 

(a)  In  Oeneral. — ^If  property  is  taken  by  putting  tHe  owner 
in  fear,  and  thereby  preventing  resistance,  there  is  constructive 
violence,  provided  the  fear  is  reasonable,  and,  if  the  other  ele- 
ments of  the  offense  exist,  it  is  as  much  robbery  as  if  actual  vio- 
lence were  used.***  The  putting  in  fear,  however,  must  precede 
or  accompany  the  act  of  taking,  just  as  the  force  must  do  so 
when  there  is  actual  violence.  If  property  is  taken  without  vio- 
lence or  putting  in  fear,  as  by  snatching,  the  fact  that  the  owner 
is  put  in  fear  to  prevent  him  from  retaking  it,  or  to  escape,  does 
not  make  the  offense  robbery.***  The  property  need  not  neces- 
sarily be  taken  as  soon  as  the  owner  is  put  in  fear.  If  the  fear 
continues,  a  subsequent  taking  will  be  robbery,  though  a  con- 
siderable time  may  have  elapsed.*** 

(6)  Sufficiency  of  Threat  or  Menace. — It  is  not  every  threat 
or  menace  that  will  be  suflScient  to  make  a  case  of  robbery,  as 
distinguished  from  larceny.  It  must  be  of  such  a  nature  as  to 
excite  reasonable  apprehension  of  danger,  and  to  reasonably 
cause  a  man  to  surrender  his  property.***  The  fear  inspired  in 
order  to  compel  a  man  to  surrender  his  property  may  be  of  in- 
jury either  (1)  to  the  person,  or  (2)  to  property,  or  (3)  to 
chatacter  or  reputation. 

1.  All  of  the  authorities  agree  that  fear  of  death  or  great 

BSS2  East,  P.  C.  707;  Hughes'  Case,  1  Lewin,  C.  C.  801,  Mlkell's  Cas. 
833;  Simon's  Case,  2  East,  P.  0.  731;  Rex  v.  Donnally,  1  Leach,  C.  C. 
193;  Houston  v.  Com.,  87  Va.  257,  12  S.  E.  385;  Long  y.  State,  12  Qa. 
293,  320;  and  cases  hereafter  cited. 

6s«Rex  V.  Harman,  2  Bast,  P.  C.  736,  2  Rolle,  154,  Mikell's  Cas.  832; 
Thomas  v.  State,  91  Ala.  84,  8  So.  753;  BoqfiaU  y.  State,  35  Ind.  460. 

BSB  Long  Y.  State,  12  Ga.  293,  322. 

»««  See  McCloskey  v.  People,  5  Park.  Cr.  R.  (N.  Y.)  299.  In  Long  v. 
State,  12  Qa.  293,  321,  it  was  said:  "The  rule  is  this:  If  the  fact  be 
attended  with  such  circumstances  of  terror — such  threatening,  by  word 
oir  gesture — as,  in  common  experience,  are  likely  to  create  an  appre- 
hension of  danger,  and  induce  a  man  to  part  with  hia  property  for  the 
safety  of  his  person,  it  is  a  case  of  robbery." 
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bodily  harm,  if  reasonably  entertained,  is  sufficient  to  make  a 
taking  of  property  delivered  by  reason  thereof  robbery."^ 

2.  It  is  also  agreed  that  fear  of  injury  to  property  may  be 
sufficient, — as  in  the  case  of  a  threat  to  burn  or  tear  down  a 
house.^^® 

3.  As  a  general  rule,  subject  to  one  exception,  fear  of  injury 
to  character  or  reputation  is  not  sufficient.  If  a  man  threatens 
to  accuse  another  of  an  unnatural  crime, — sodomy, — and  there- 
by obtains  property  from  him,  the  law  regards  it  as  robbery, 
because  this  offense  is  so  loathsome  that  the  fear  of  loss  of  char- 
acter from  such  a  charge,  however  unfounded  it  may  be,  is 
sufficient  to  reasonably  induce  a  man  to  give  up  his  property.*** 
It  is  equally  robbery,  in  such  a  case,  whether  the  party  be  inno- 
cent or  guilty.*^^  This  is  the  only  exception  to  the  rule  that 
fear  of  loss  of  character  is  not  sufficient  to  make  out  a  case  of 
robbery.  To  obtain  property  by  threatening  to  accuse  another 
of  other  crimes  is  punished  by  statute  in  some  jurisdictions,  but 
it  is  not  robbery  at  common  law,  if  no  violence  is  used.**^  Thus, 
it  has  been  held  that  it  is  not  robbery  at  common  law  to  obtain 
money  from  a  man  by  threatening  to  accuse  him  of  forgery  or 
of  passing  counterfeit  money ,**^  or  of  violation  of  the  internal 
revenue  law,**^*  or  to  obtain  money  from  a  woman  by  threaten- 

6S7  Rex  V.  Simons,  2  East,  P.  C.  712,  fear  of  rape.  See  Rex  v.  Black- 
ham,  2  East,  P.  C.  711. 

BssRex  v.  Astley,  2  East,  P.  C.  729;  Rex  v.  Simons,  2  East,  P.  C.  731; 
Rex  V.  Brown,  2  Bast,  P.  C.  731. 

Bse  Rex  V.  Donnally,  1  Leach,  C.  C.  193,  2  East,  P.  C.  713;  Rex  v.  Jones, 
1  Leach,  C.  C.  139;  Rex  v.  Hickman,  1  Leach,  C.  C,  278,  2  East,  P.  C. 
728;  Rex  v.  Gardner,  1  Car.  &  P.  479;  Long  v.  State,  12  Ga.  293,  319; 
Thompson  v.  State,  61  Neb.  210,  85  N.  W.  62,  87  Am.  St.  Rep.  453. 

B40  Rex  y.  Gardner,  supra.  And  see  Reg.  v.  Cracknel],  10  Cox,  C.  C. 
408;  Reg.  v.  Richards,  11  Cox,  C.  C.  43. 

Ml  Rex  V.  Knewland,  2  Leach,  C.  C.  731,  2  East,  P.  C.  732;  Britt  V. 
State,  7  Humph.  (Tenn.)  45;  Long  v.  State,  12  Ga,  293,  318. 

6*2  Britt  V.  State,  supra. 

B*2a  Jackson  t.  State,  118  Ga.  123,  44  S.  E.  833. 
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ing  to  accuse  her  husband  of  indecent  assanlt'^*^  It  is  other- 
wise, of  course,  if  such  threats  are  accompanied  by  violence.*^*'* 

In  no  case  is  the  mere  threat  of  injury,  whether  to  the  person, 
or  to  property,  or  to  character,  sufficient  to  raise  the  offense  to 
robbery,  unless  it  in  fact  inspires  fear  of  the  injury,  and  is  the 
cause  of  the  property  being  surrendered.^^^ 

(c)  Fear  not  Necessary  if  There  is  Actual  Violence. — Some 
writers  have  defined  robbery  as  a  taking  by  violence  from  the 
person  of  another,  putting  him  in  fear,  or  as  a  taking  by  vio- 
lence from  the  person  of  one  put  in  fear,^***  thus  requiring  both 
violence  and  putting  in  fear,  and  not  violence  or  putting  in 
fear.  This,  however,  is  wrong.  If  there  is  actual  violence,  it  is 
immaterial  whether  the  victim  is  put  in  fear  or  not.**^  The  vic- 
tim of  a  robbery  by  actual  violence  need  not  know  that  his 
property  is  being  taken.*^®  Thus,  if  a  man  is  knocked  down  and 
robbed  while  he  is  insensible,  it  is  robbery.^**     So,  as  was  stated 

B43  Rex.  V.  Edwards,  6  Car.  &  P.  518,  1  Mood.  &  R.  257.  MikeU's  Cas. 
833. 

MiBussey  v.  State,  71  Ga.  100,  51  Am.  Rep.  256;  Long  y.  State,  12 
Ga.  293,  318.  Handcuffing  a  person  after  falsely  arresting  him  would 
be  sufficient  violence.  Rex  v.  Gascoigne,  1  Leach,  C.  C.  280,  2  East,  P. 
C.  709. 

6*6  Rex  V.  Fuller,  Russ.  &  R.  408;  Rex  v.  Reane,  2  Leach,  C.  C.  616, 
2  East,  P.  C.  734 ;  RIppetoe  v.  People,  172  111.  173,  50  N.  B.  166. 

Thus,  if  property  is  parted  with  on  a  threat  to  accuse  one  of  an  un- 
natural crime,  but  for  the  purpose  of  prosecuting,  and  not  from  fear 
of  loss  of  character,  the  taking  of  the  property  is  not  robbery.  Rex  v. 
Fuller,  supra;  Rex  v.  Reane,  supra.    See  ante,  §  161. 

648  3  Inst.  68;  1  Hale,  P.  C.  632;  1  Hawk.  P.  C.  c.  84,  p.  147;  2  Bish. 
New  Grim.  Law,  §  1156.  For  the  definitions  of  Hale  and  Hawkins,  see 
ante,  §  370,  note  505. 

64T  Fost.  C.  L.  128;  Com.  v.  Humphries,  7  Mass.  242;  State  y.  McCune, 
5  R.  L  60,  70  Am.  Dec.  176;  Com.  v.  Snelling,  4  Binn.  (Pa.)  379;  Mc- 
Daniel  y.  State,  8  Smedes  &  M.  (Miss.)  401,  418.  And  see  State  v. 
Burke,  73  N.  C.  83;  Clary  v.  State,  33  Ark.  561;  State  v.  Gorham,  55 
N.  H.  152;  Houston  v.  Com.,  87  Va.  257,  12  S.  E.  385. 

6*8  Com.  V.  Snelling,  4  Binn.  (Pa.)  379.  ^ 

6*»See  Rex  v.  Hawkins,  3  Car.  &  P.  392;  State  v.  Burke,  73  N.  C 
83;  Clary  7.  Stete,  33  Ark.  561.  564. 
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in  a  previous  section,**®  it  is  robbery  to  run  against  a  man,  or 
rudely  push  him  about,  for  the  purpose  of  diverting  his  atten- 
tion and  robbing  him,  and  then  take  a  purse  from  his  pocket  ;**^ 
or  to  seize  a  man's  watch  suddenly,  and  take  it  by  breaking  the 
chain,***  or  to  take  an  earring  from  a  lady's  ear  by  tearing  the 
ear,  etc.**'  The  fact  that  surprise  aids  the  force  is  imma- 
terial.*** 

376.  Consent  of  the  Owner. 

The  property  must  be  taken  without  the  consent  of  the  owner. 
This  is  necessary,  not  only  because  robbery  includes  larceny,  and 
larceny  cannot  be  committed  when  the  owner  consents  to  part 
with  the  property,  but  also  because  robbery,  as  has  been  shown, 
can  only  be  committed  by  violence  or  by  putting  in  fear.  If  a 
person,  therefore,  freely  consents  to  the  taking  of  his  property, 
though  he  may  consent  solely  for  the  purpose  of  prosecuting  the 
taker,  and  the  latter  may  not  know  of  his  consent,  there  is  no 
robbery.*** 

377.  Taking  Need  not  be  "Against  the  Will"  of  the  Owner. 

It  has  sometimes  been  said  that  the  taking  must  be  ^'against 
the  will"  of  the  owner,  in  order  to  constitute  robbery.***  But 
this  is  not  true.  It  is  enough  if  the  taking  be  without  his  con- 
sent, provided  there  is  violence.  If  a  man  is  rendered  imcon- 
scious  by  a  blow,  he  has  no  will,  and  yet  it  is  clearly  robbery  to 
knock  a  man  down  for  the  purpose  of  robbing  him,  and  then 

BM  Ante,  t  374,  and  cases  there  cited. 

651  Com.  V.  SneUing,  4  Binn.  (Pa.)  379;  Seymour  v.  State,  15  Ind.  288. 

BssRex  V.  Mason,  Rubs.  &  R.  419;  State  v.  McCune,  6  R.  I.  60,  70  Am. 
Dec.  176;  State  v.  Broderick,  59  Mo.  318. 

BBS  Rex  V.  Lapier,  1  Leach,  0.  C.  320,  2  East,  P.  C.  557,  708;  Rex  T. 
Moore,  1  Leach,  C.  G.  335. 

BB4  state  y.  McCune,  supra. 

BBSMcDaniers  Case,  Fost  C.  L.  121,  Beale's  Cas.  152;  Rex  y.  FuUer, 
Rubs.  &  R.  408.    And  see  Connor  y.  People,  18  Colo.  373,  33  Pac.  159. 

886  2  Bast,  P.  C.  707;  Rex  y.  McDaniel,  Post.  C.  L.  121,  Beale's  Cas. 
152;  U.  S.  y.  Jones,  8  Wash.  C.  C.  209,  Fed.  Cas.  No.  15,494. 
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tale  property  from  him  'while  he  is  insensible.'*^  So^  as  we 
have  seen,  it  is  robbery  to  take  property  by  surprise^  if  there  is 
actual  violence.*** 

378.  The  FeloniouB  Intent 

The  felonious  intent  to  steal,  or  animus  furandi,  is  just  as 
necessary  to  constitute  robbery  as  it  is  to  constitute  larceny. 
The  robber  must  have  a  fraudulent  intent,  and  must  intend  to 
deprive  the  owner  permanently  of  his  property.***  To  take 
property,  therefore,  under  a  bona  fide  claim  of  right,  however 
unfounded^  as  under  a  claim  of  ownership,  or  in  a  bona  fide  at- 
tempt to  enforce  payment  of  a  debt, — ^is  not  robbery,  though 
the  taking  may  be  accompanied  by  violence  or  putting  in 
f  ear.***^  Nor  is  it  robbery  to  take  property  by  violence  or  put- 
ting in  fear,  if  the  intent  is  merely  to  use,  it  temporarily,  and 
then  return  it.**^  The  felonious  intent  to  steal  must  exist  at 
the  time  the  property  is  taken.  If  property  is  taken  without 
any  felonious  intent,  such  an  intent  formed  and  carried  out  af t- 

667  1  Whart  Crim.  Law,  §S  850,  855;  Fost  C.  L.  128;  Rex  ▼.  Hawkins, 
8  Oar.  ft  P.  392.  And  see  State  v.  Burke,  73  N.  C.  83;  Clary  y.  State,  33 
Ark.  561,  564. 

ftBS  Ante,  t  374. 

Bs»  Rex  Y.  Hall,  3  Car.  ft  P.  409,  Beale's  Cas.  281;  Reg.  v.  Hemminga, 
4  Fost  ft  F.  60;  Jordan  v.  Com.,  25  Orat.  (Va.)  943;  State  v.  Hollyway, 
41  Iowa,  200,  202,  20  Am.  Rep.  586;  State  ▼.  Sowls,  Phil.  (N.  C.)  151; 
Com.  ▼.  White,  133  ra.  182,  19  Atl.  350,  19  Am.  St  Rep.  628;  Ham- 
mond v.  State,  3' Cold.  (Tenn.)  129. 

In  the  case  of  an  assault,  the  original  intent  need  not  have  been 
to  rob.  Thus,  where  a  man  assaulted  a  woman  with  intent  to  rape 
her,  and,  during  the  attempt  to  rape,  took  money  which  she  offered  him, 
it  was  held  that  he  was  guilty  of  robbery.  Rex  ▼.  Blackham,  2  East, 
P.  C.  711. 

seo  Rex  ▼.  Hall,  3  Car.  ft  P.  409,  Beale'e  Cas.  281;  Brown  v.  State,  28 
Ark.  126;  People  ▼.  Hall,  6  Park.  Cr.  R.  (N.  Y.)  642;  Long  y.  State,  12 
Oa.  293,  320;  Crawford  v.  State,  90  Ga.  701, 17  S.  B.  628,  35  Am.  St  Rep. 
242;  State  ▼.  Deal,  64  N.  C.  270;  People  t.  Hughes,  11  Utah,  100,  39 
Pac.  492. 

sei  Ante,  S  828. 
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erwards  does  not  relate  back  so  as  to  make  the  taking  rob- 
bery.«*«2 

As  in  the  case  of  larceny,  some  of  the  courts  have  held  that 
the  taking  in  robbery  must  be  lucri  causa,  or  for  the  sake  of 
gain,*^®^  while  others  have  held  that  this  is  not  necessary.*^** 

379.  Bobbery  under  the  Statutes. 

{a)  In  General, — In  most  of  the  states  statutes  have  been 
enacted,  defining  and  punishing  robbery.  Some  of  them  are 
merely  declaratory  of  the  common  law,  while  others  define  it 
differently.^^*^  These  statutes  are  to  be  construed  in  the  light 
of  the  common  law,  and  the  terms  used  in  them  are  to  be  taken 
in  the  sense  in  which  they  were  understood  at  common  law,  un- 
less such  a  construction  is  contrary  to  the  express  terms  of  the 
statute.  Thus,  if  a  statute  defines  robbery  as  a  taking  "from 
the  person"  of  another,  it  is  to  be  construed  as  including  a  tak- 
ing in  the  presence  of  another.*^^®  And  if  a  statute  requires  vio- 
lence or  putting  in  fear,  it  is  to  be  construed  as  requiring  such 
violence  and  such  putting  in  -fear  as  was  necessary  at  common 
law,  unless  the  terms  of  the  statute  show  a  contrary  intention.**^ 
And  unless  expressly  so  provided,  a  statute  is  not  to  be  (Jon- 
strued  as  dispensing  with  the  necessity  that  the  property  shall 
be  that  of  another,  and  that  it  shall  be  carried  away.*^®* 

B82  Jordan  v.  Com.,  25  Grat  (Va.)  943. 

663  Ante,  §  330. 

B«*  Jordan  v.  Com.,  25  Grat.  (Va.)  943. 

866  See  Houston  v.  Com.,  87  Va.  257,  12  S.  B.  385;  Crews  v.  State,  3 
Cold.  (Tenn.)  350. 

666  state  V.  Calhoun,  72  Iowa,  432,  34  N.  W.  194,  2  Am.  St.  Rep.  252; 
Houston  v.  Com.,  87  Va.  257,  12  S.  E.  385.    And  see  ante,  §  47e. 

587  Com.  V.  Humphries,  7  Mass.  242;  Houston  v.  Com.,  87  Va.  257,  12 
S.  E.  386;  Crews  v.  State,  3  Cold.  (Tenn.)  350. 

The  Texas  statute  differs  from  the  common  law.  See  Williams  v. 
State,  12  Tex.  A  pp.  240. 

Where  statutes  have  used  the  word  'intimidation,"  it  has  been  con- 
strued as  equivalent  to  the  words  "putting  in  fear,"  and  as  meaning 
the  same  thing  as  those  words  in  the  common-law  definition  of  robbery. 
Long  V.  State,  12  Ga.  293,  320;  Clary  v.  State,  33  Ark.  661,  664. 

668  Com.  V.  Clifford,  8  Cush.  (Mass.)  216. 
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Degrees  of  Eobhery. — In  some  jurisdictions  robbery  is  di- 
vided into  degrees  according  to  the  circumstances  under  which 
it  is  committed.**® 

(&)  Robbery  in  Particular  Places. — ^In  many  jurisdictions 
there  are  statutes  prescribing  a  special  punishment  for  robbery 
committed  in  particular  places,  as  in  a  dwelling  house  f^  in  or 
near  a  highway,*^^ .  etc.  Under  these  statutes  the  same  ele- 
ments, such  as  a  felonious  intent,  violence  or  putting  in  fear, 
etc.,  are  necessary,  as  in  other  robberies.*^* 

V.    RECEIVIira  AND    UONCBALING   PbOPBBTT    StOLEK,    EMBEZ- 
ZLED^  ETC. 

880.  Eeoeiving  Stolen  Property— (a)  In  General— It  was  a 
misdemeanor  at  common  law  to  receive  stolen  goods,  knowing 
them  to  bave  been  stolen.  The  offense  is  now  very  generally 
defined  by  statute  substantiaHy'iui  at  common  law,  except  that 
in  most  jurisdictions  it  is  made  a  felony.  To  constitute  this 
offense — 

1.  The  property  must  be  received. 

2.  It  must  at  the  time  be  stolen  property. 

8.  The  receiver  must  know  that  it  is  stolen  property. 
4.  His  intent  in  receiving  it  must  be  fraudulent"'* 

•••  See  Pen.  Code  Minn.  S  197. 

•70  Ward  v.  Com.,  14  "Bush  (Ky.)  283. 

>Tx  Rex  y.  Francis,  2  Strange,  1016,  Beale's  Cas.  699. 

»72Ward  y.  Com.,  14  Busb    (Ky.)  233. 

ITS  The  Virginia  statute  provides  that,  if  any  person  buy  or  receive 
from  another  person,  or  aid  in  concealing,  any  stolen  goods  or  other 
thing,  knowing  the  same  to  have  been  stolen,  he  shall  be  deemed  guilty 
of  larceny  thereof,  and  may  be  proceeded  against,  although  the  prin- 
cipal offender  be  not  convicted.  Code  1887,  S  3714.  And  there  are 
similar  statutes  in  many  other  states.  In  Hey  v.  Com.,  32  Grat  (Va.) 
946,  951,  it  was  said  by  Judge  Burks:  "To  conylct  an  offender  against 
this  statute,  four  things  must  be  proved:  (1)  That  the  goods  or  other 
things  were  previously  stolen  by  some  other  person;  (2)  that  the  ac- 
cused bought  or  received  them  from  another  person,  or  aided  in  con- 
cealing them;  (3)  that,  at  the  time  he  so  bought  or  received  them,  or 
aided  in  concealing  them,  he  knew  they  had  been  stolen;  (4)  that  he  so 

C.  A  M.  Crimes — 36. 
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(6)  At  common  law,  the  receiver  of  stolen  goods  was  in- 
dictable for  misprision  of  the  felony  of  larceny,  because  of  his 
knowing  the  thief  and  neglecting  to  prosecute  him,  or  of  com- 
pounding the  felony,  if  he  agreed  not  to  prosecute  him,  both 
of  which  offenses  were  substantive  misdemeanors.^^*  He  was 
not  indictable  as  an  accessary  after  the  fact,  for  he  receives  the 
goods,  and  not  the  thief,^^*  and,  to  render  one  an  accessary 
after  the  fact,  the  aid  must  be  rendered  to  the  thief  person- 
ally.«^^« 

(c)  Statutes, — In  England,  by  the  statute  of  3  William  & 
Mary,  c  9,  §  4,  and  by  later  statutes,  a  receiver  was  made 
punishable  as.  an  accessary  after  the  fact;  but  by  the  statute 
of  7  &  8  Geo.  IV.  c.  29,  §  54,  and  by  later  statutes,  he  may  be 
indicted  either  as  an  accessary  after  the  fact,  or  for  a  sub- 
stantive felony,  if  the  property  was  obtained  by  a  felony,  or  for 
a  substantive  misdemeanor,  if  tfte  property  was  obtained  by  a 
misdemeanor.^^ ^  In  this  country,  statutes  have  been  enacted 
in  most  states  punishing  the  receiving  of  stolen  property, 
knowing  it  to  have  been  stolen,  as  a  distinct  substantive  of- 
fense,— generally  as  a  felony.*^* 

381.  The  Receiving. 

(a)  In  General. — To  render  one  guilty  of  receiving  stolen 
property,  it  is,  of  course,  essential  that  he  shall  receive  it.  A 
person  cannot  be  convicted  if  the  property  was  never  actually 
or  potentially  in  his  possession.    He  must  at  least  have  had  the 

bought  or  received  them,  or  aided  in  concealing  them,  malo  animo,  or 
with  a  dishonest  latent." 

•74  2  East,  P.  C.  743,  744,  Mikell's  Cas.  S82;  1  Bish.  New  Crim.  Law, 
H  699;  2  Bish.  New  Crim.  Law,  §  1137.  As  to  the  offenaes  of  miq>rl8lon 
and  compounding,  see  poet,  8§  438,  439. 

BT6  4  Bl.  Comm.  38;  1  Hale,  P.  C.  619,  620;  1  Bish.  New  Crim.  Law,  ft 
699;  Loyd  y.  SUte,  42  Ga.  221;  People  v.  Stakem,  40  Cal.  699. 

CTO  Ante,  §  184 ;  Loyd  y.  State,  supra. 

677  24  &  26  Vict.  c.  96,  ft  91. 

B78Com.  y.  Barry,  116  Mass.  1;  Anderson  v.  State.  38  Fla.  8,  20  So. 
763. 
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property  under  his  oontrol.*^*  Manual  poesession,  however,  or 
touch,  is  not  necessary.  It  is  sufficient  if  there  is  control  over 
the  property.^®^  A  person  is  guilty  of  receiving,  if  possession 
is  taken  by  his  servant  or  agent  by  his  direction.*®*  One  who 
is  himself  a  principal  thief  cannot  claim  to  be  a  receiver.*^®** 
(6)  Receiving  from  a  Receiver. — It  has  been  said  without 
qualification  that,  to  render  one  guilty  of  receiving  stolen 
goods,  he  must  receive  them  from  the  thief,  or  from  an  inno- 
cent agent  of  the  thief,  and  not  from  a  guilty  receiver;  and 
the  reason  given  is  that  in  his  hands,  and  as  to  him,  the  goods 

»T»  Reg.  V.  Hill,  2  Car.  &  K.  978 ;  Reg.  v.  Wiley,  2  Den.  C.  C.  37,  4 
Cox,  C.  O.  414, 1  Eng.  Law  &  Eq.  567,  Mikell's  Cas.  895.  In  the  case  first 
cited,  A.  stole  some  fowls,  and  sent  them  by  coach  to  another  place 
in  a  box  not  addressed  to  any  one,  but  stated  when  he  sent  them, 
that  a  person  would  call  for  them  when  they  should  reach  their  des- 
tination. B.  inquired  for  the  box,  and,  when  it  was  shown  to  her, 
claimed  it,  but  it  was  not  delivered  to  her.  It  was  held  that  she  could 
not  be  convicted  as  a  receiver. 

A  mere  unexecuted  agreement  to  participate  in  the  sale  is  not  a 
receiving.    Com.  v.  Light,  195  Pa.  220,  45  Atl.  933. 

B«o  Reg.  V.  Wiley,  supra;  Reg.  v.  Smith,  Dears.  C.  C.  494,  6  Cox,  C. 
C.  554,  33  Eng.  Law  ft  Eq.  531,  Beale's  Cas.  760;  Reg.  v.  Miller,  6 
Cox,  C.  C.  353,  Beale's  Cas.  759;  State  v.  Stroud,  95  N.  C.  626;  State  v. 
St.  Clair,  17  Iowa,  149,  Mikell's  Cas.  898,  n. 

B81  In  Reg.  V.  Miller,  6  Cox,  C.  C.  353,  Beale's  Cas.  759,  stolen  prop- 
erty was  brought  by  the  thief  into  A/s  shop^  and  A.,  with  guilty  knowl- 
edge, called  a  servant,  and  directed  her  to  take  the  goods  to  a  pawn 
shop,  and  pawn  them  for  the  thief.  The  servant  did  so,  and  brought 
back  the  money,  and  handed  it  to  the  thief  in  A/s  presence.  It  was 
heM  that  this  was  a  receiving  of  the  property  by  A.,  though  she  never 
bad  manual  possession  of  either  the  goods  or  the  money.  And  see 
post,  §  381(d),  notes  589-592. 

Bsiii  Where  the  servants  of  a  carrier  without  his  knowledge  secreted 
a  portion  of  goods  being  carried  on  his  boat  and  he  afterwards  assisted 
in  removing  them,  he  was  held  to  be  a  thief  and  not  a  receiver.  Rex  v. 
Dyer,  2  East,  P.  C.  767,  Mikell's  Cas.  883.  But  where  the  servant  of  a 
carter  took  more  of  his  master's  hay  on  his  wagon  than  was  needed 
and  allowed  for  a  Journey  and  the  prisoner  received  it  from  him, 
he  was  a  receiver  and  not  a  principal  thief.  Reg.  ▼.  Gruneell,  9  Car.  ft 
P.  365,  Mikell's  Cas.  884. 
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are  not  stolen  goods.**®^  But  this  is  not  true  under  all  of  tlic 
statutes.  The  common-law  offense  is  not  conmiitted  by  one 
who  receives  stolen  goods  from  a  guilty  receiver,  and  who  does 
not  know  the  thief,  for  in  such  a  case  there  is  no  misprision  of 
felony  nor  compounding  of  felony."®*  So,  where  a  receiver  is 
punishable  as  an  accessary  after  the  fact  of  the  thief,  as  under 
the  earlier  English  statutes,  and  similar  statutes  in  this  country, 
the  goods  must  be  received  from  the  thief."®*  But  where  the  act 
of  receiving  is  made  a  substantive  offense,  whether  a  felony  or  a 
misdemeanor,  as  by  the  present  English  statute,  and  by  most  of 
the  statutes  in  this  country,  without  reference  to  the  person 
who  stole  the  property,  the  gist  of  the  offense  is  the  receiving 
and  having  property  that  has  been  stolen,  knowing  that  it  has 
been  stolen,  and  there  is  no  good  reason  why  the  offense  should 
not  be  considered  as  committed  by  any  one  who  receives  such 
property  with  the  necessary  guilty  knowledge,  whether  he  re- 
ceives it  directly  from  the  thief,  or  from  the  guilty  receiver. 
There  are  decisions  which  fully  sustain  this  view."®*     A  person 

B89  2  Bish.  New  Crlm.  Law.  t  1140  (6);  Foster  v.  SUte.  106  Ind.  272, 
6  N.  B.  641. 

BBS  Ante,  §  380b. 

B8«  State  V.  Ives,  13  Ired.  (N.  C.)  838,  Beale's  Cas.  775. 

BBS  This  view  is  supported  by  the  dictum  in  State  v.  Ives,  supra,  and 
by  the  decisions  in  Anderson  v.  State,  3&  Fla.  3,  20  So.  765;  Lievi  v. 
State,  14  Neb.  1,  14  N.  W.  543;  Ream  v.  State,  52  Neb.  727,  73  N.  W. 
227,  and  Curran  v.  State  (Wyo.)  76  Pac.  577.  See,  also.  State  v.  Hazard, 
2  R.  I.  474,  60  Am.  Dec.  96;  State  v.  Feuerhaken,  96  Iowa,  299,  65  N. 
W.  299;  Shriedley  v.  State,  23  Ohio  St.  130,  139;  Smith  v.  State,  59  Ohio 
St.  350,  52  N.  B.  826;  Faunce  v.  People,  51  111.  311;  Sanderson  v.  Com., 
11  Ky.  L.  R.  341,  12  S.  W.  136;  Reg.  v.  Reardon.  L.  R.  1  C.  C.  31,  10 
Cox,  C.  C.  241. 

In  Anderson  v.  State,  supra,  the  statute  provided  that  whoever  should 
buy,  receive^  or  aid  in  the  concealment  of  stolen  property,  knowing  the 
same  to  have  been  stolen,  should  be  punished,  and  it  was  held  that  an 
indictment  under  the  statute  need  not  name  the  thief,  nor  the  person 
from  whom  the  goods  were  received.  "The  buying  and  receiving  of 
stolen  goods,"  said  the  court,  "knowing  the  same  to  have  been  stolen, 
is  thereby  made  a  aubstantive  offense.  The  offense  denounced  by  the 
statute  is  not  buying,  receiving,  etc.,  stolen  property  from  the  thief 
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is  certainly  guilty  of  this  offense  if  he  receives  stolen  property 
from  an  innocent  agent  of  the  thief  with  the  necessary  guilty 
knowledge  and  intent.*®* 

(c)  Ilusband  and  Wife.-^A  husband  may  be  convicted  of 
receiving  property  which  his  wife  has  stolen  voluntarily  and 
without  any  constraint  on  his  part,  if  he  receives  it  with  knowl- 
edge that  she  has  stolen  it*®^  But  it  seems  that  a  wife  cannot 
be  guilty  of  receiving  from  her  husband.**® 

(d)  Principal  and  Agent — Partners. — A  principal  is  in- 
dictable for  receiving  stolen  property,  if  it  is  received  by  his 
agent  by  his  direction  or  authority.***  And  if  stolen  property 
is  received  by  a  person  as  agent  for  another  without  authority, 
the  latter  becomes  liable  if  he  ratifies  the  receipt  with  guilty 

himself,  or  from  any  other  particular  person,  but  buying  or  receiving, 
etc.,  such  property,  knowing  it  to  be  stolen,  from  any  person  what- 
soever." 

There  Is  a  decision  against  this  view  In  Foster  y.  State,  106  Ind.  272, 
6  N.  E.  641,  in  which  the  court  cited  Bishop  and  Wharton  and  two 
earlier  Indiana  cases — Kaufman  y.  State,  49  Ind.  248,  and  Owen  v. 
State,  62  Ind.  379.  Neither  of  these  cases,  however,  are  in  point,  and 
while  the  decision  is  supported  by  Bishop  and  Wharton,  neither  of 
these  writers  are  sustained  by  the  authorities  cited  by  them.  There 
is  no  reason  for  saying  that  property  ceases  to  be  "stolen  property," 
i.  e.,  property  that  has  been  stolen,  as  soon  as  it  Is  delivered  to  a 
person  who  knows  it  has  been  stolen. 

fiso  Com.  V.  White,  123  Mass.  430,  25  Am.  Rep.  116. 

08T  Reg.  V.  McAthey,  Leigh  A  C.  260,  9  Cox,  C.  C.  261. 

588  2  Blflh.  New  Crim.  Law,  §  1142  (2) ;  Reg.  v.  Brooks,  Dears.  C.  C. 
184,  14  Bng.  Law  ft  Eq.  680;  Reg.  v.  Wardroper,  Bell,  G.  C.  249,  8  Cox, 
C.  C.  284. 

BBoStete  v.  Stroud,  96  N.  C.  626.  In  this  case  it  was  said:  "To 
constitute  the  criminal  offense  of  receiving,  it  is  not  necessary  that 
the  goods  should  be  traced  to  the  actual  personal  possession  of  the 
person  charged  with  receiving.  It  would  certainly  make  him  a  receiver, 
in  contemplation  of  law,  if  the  stolen  property  was  received  by  his 
servant  or  agent,  acting  under  his  directions,  he  knowing  at  the  time  of 
giving  the  orders  that  It  was  stolen,  for  'qui  faclt  per  allum  facit  per  se.' 
It  is  the  same  as  if  he  had  done  it  himself."  See,  also,  Reg.  v.  Miller 
6  Cox,  C.  C.  353,  Beale's  Cas.  759;  Reg.  v.  Smith,  6  Cox,  C.  C.  554,  Dears. 
C.  C.  494 ;  State  v.  Habib.  18  R.  I.  558.  30  Atl.  462. 
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knowledge,  and  assumes  control  of  the  property.'**  Thus,  if  a 
wife  assumes  to  act  as  agent  of  her  husband  in  receiving  stolen 
property,  and  he  afterwards  ratifies  her  act  with  full  knowledge 
of  the  facts,  and  assumes  control  of  the  property,  he  is  guilty  of 
receiving.^^  In  like  manner,  a  partner  is  indictable  if,  with 
guilty  knowledge,  he  ratifies  the  receipt  of  stolen  property  by 
his  copartner  on  behalf  of  the  firm,  and  assumes  control  sepa- 
rately or  jointly  with  his  partner.**®* 

(e)  Distinguished  from  Larceny  from  Thief. — The  offense 
of  receiving  stolen  goods  is  not  committed  by  one  who  takes 
goods  from  a  thief  by  trespass  without  his  consent,  and  carries 
them  away,  animo  furandu  This,  as  we  have  seen,  is  lar- 
ceny.'** 

382.  Character  of  the  Property  aa  Stolen  Property. 

To  convict  a  person  of  receiving  stolen  property,  it  is  neces- 
sary to  show  that,  in  fact  and  in  law,  the  property  was  stolenJ^^^ 

BM  Reg.  V.  Woodward,  Leigh  ft  C.  122,  9  Cox,  C.  C.  95,  8  Jur.  (N.  S.) 
104,  Beale's  Cas.  763,  Mikell's  Gas.  898;  Sanderson  v.  Com.,  11  Ky.  L. 
R.  341,  12  S.  W.  136. 

B»i  In  Reg.  V.  Woodward,  supra,  stolen  goods  were  delivered  by  the 
thief  to  a  wife  in  the  absence  of  her  husband,  and  she  paid  some- 
thing on  account,  but  the  price  was  not  fixed.  The  husband  and  the 
thief  afterwards  met,  and  the  husband,  with  the  knowledge  that  the 
goods  had  been  stolen,  agreed  upon  the  price  and  paid  the  balance.  It 
was  held  that  he  was  guilty  of  receiving  the  goods,  knowing  them  to 
have  been  stolen. 

fi02  Sanderson  v.  Com.,  11  Ky.  L.  R.  341, 12  S.  W.  136.  And  see  Faunce 
V.  People,  51  111.  311. 

'*While  one  partner  cannot  commit  a  crime  for  which  his  copartner, 
who  is  innocent,  can  be  held  criminally  responsible,  we  cannot  well 
see  why  one  partner  may  not  be  guilty  of  receiving  stolen  goods,  where 
bis  copartner  has  first  received  them  with  a  guilty  knowledge,  and 
they  are  controlled  and  used  by  both  with  the  guilty  design  and  pur- 
pose on  the  part  of  both  to  deprive  the  owner  of  his  property."  San- 
derson V.  Com.,  supra. 

»»»2  Bish.  New  Crim.  Law,  §  1140  (6).  See  Reg.  v.  Wade,  1  Car. 
ft  K.  739.  Beale's  Cas.  758. 

894  Com.  V.  King.  9  Cush.  (Mass.)  284;   Anderson  v.  State,  88  Fla. 
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It  is  also  necessary  that  the  property  shall  have  been  stolen 
property  at  the  time  it  was  received  by  the  accused.  It  is  not 
enough  to  show  that  he  thought  it  was  stolen  property.  The 
offense,  therefore,  is  not  committed  if  the  property,  before  ita 
receipt,  has  come  back  into  the  possession  of  the  owner  or  hia 
agent.^^*     The  fact  that  the  character  of  stolen  property  is 

3,  20  So.  766;  WUson  v.  State,  12  Tex.  App.  481;  O'Connell  Y.  State,  5? 
Ga.  296. 

A  wife,  even  though  she  may  have  committed  adultery,  cannot  stcnui 
her  husband's  goods  (ante,  §  313d),  and  therefore  her  paramour,  r^ 
ceiving  from  her  goods  which  she  has  taken  from  her  husband,  cannot 
be  guilty  of  receiving  stolen  goods.  Reg.  v.  Kenny,  2  Q.  B.  Div.  307,  13 
Ck>x,  C.  C.  397;  Reg.  v.  Streeter  [1900]  2  Q.  B.  601,  MikelVs  Cas.  892. 

An  indictment  for  receiving  stolen  goods  cannot  be  maintained  it 
the  evidence  shows  that  the  person  from  whom  the  defendant  is  al- 
leged to  have  received  them  obtained  them  under  circumstances  mak- 
ing him  guilty  of  embezzlement,  or  of  obtaining  goods  by  false  pre- 
tenses, as  distinguished  from  larceny.  In  Com.  v.  King,  9  Cush. 
(Mass.)  284,  which  was  an  indictment  for  receiving  stolen  bank  bills, 
it  appeared  that  the  person  from  whom  the  defendant  was  alleged  to 
have  received  the  bills  had  obtained  them  from  a  bank  for  his  master,  * 
on  a  check  drawn  by  the  latter,  and  that  they  had  not  reached  the 
possession  of  the  master  before  their  appropriation.  It  was  held  that, 
as  the  servant's  appropriation  of  the  bills  was  embezzlement,  and  not 
larceny,  the  indictment  could  not  be  mairitained. 

The  question  as  to  the  locality  in  which  the  property  was  stolen  is 
elsewhere  considered.    See  post,  §  503. 

SOB  In  U.  S.  V.  De  Bare,  6  Biss.  358,  Fed.  Cas.  No.  14,935,  the  accused 
was  indicted  and  convicted  of  receiving  stolen  postage  stamps.  The 
proof  was  that  the  thief  deposited  them  in  an  express  office,  directed 
to  the  accused,  and,  after  his  arrest,  gave  a  written  order  for  them 
to  a  postmaster,  who  took  them,  and  who  afterwards,  by  order  of  the 
postofflce  department,  redeposited  them  in  the  express  office,  so  that 
they  were  forwarded  to  the  accused,  and  received  by  him.  It  was  held 
that  the  coDviction  was  wrong,  as  the  stamps  were  no  longer  stolen 
property  after  they  reached  the  hands  of  the  postmaster,  who  was  the 
agent  of  the  government.  See  to  the  same  effect,  Reg.  v.  Schmidt,  L.  R. 
1  C.  C.  15,  10  Cox,  C.  C.  172,  Beale's  Caa.  769,  Mikell's  Cas.  885;  Reg.  v. 
Dolan,  6  Cox,  C.  C.  449,  Dears.  C.  C.  436,  29  Eng.  Law  &  Eq.  533,  Beale*s 
Cas.  765  (overruling  Reg.  v.  Lyons,  Car.  &  M.  217,  41  E.  C.  L.  122); 
Reg.  V.  Villensky  [1892]  2  Q.  B.  597  (following  Reg.  v.  Schmidt,  supra, 
and  Reg.  v.  Dolan,  supra);  Reg.  v.  Hancock,  38  L.  T.  (N.  S.)  787,  14 
Cox,  C.  C.  118. 


568  OPPBNSKS   AGAINST   PROPERTY. 

changed  before  it  reaches  the  receiver  is  immaterial,  if  he 
knows  that  it  is  stolen  property.  It  is  no  defense,  therefore, 
on  a  prosecution  for  receiving  stolen  bonds,  to  show  that  they 
were  fraudulently  altered  by  the  thief  before  they  were  received 
by  the  accused.^** 

393.  Knowledge  That  the  Property  was  Stolen. 

'  At  common  law,  and  by  the  express  terms  of  the  various 
statutes,  it  is  necessary  that  the  receiver  shall  know  that  the 
property  has  been  stolen  f^'^  and  he  must  know  this  at  the  time 
he  receives  it.*^**  It  has  been  said  that  if  a  person  receives 
stolen  property  with  full  knowledge  of  all  the  circumstances 
under  which  it  was  taken,  and  those  circumstances  show,  as  a 
matter  of  law,  that  it  was  obtained  by  larceny,  it  is  not  neces- 
sary to  show  that  he  knew  that  the  circumstances  made  the  tak- 
ing larceny.  He  is  chargeable  with  knowledge  of  the  law  from 
his  knowledge  of  the  facts.    This,  however,  is  doubtf ul.^*®    If 

koo  Com.  V.  Wblte,  123  Mass.  430,  25  Am.  Rep.  116.  So,  where  a  sheep 
is  stolen  and  killed,  and  a  person  receives  part  of  the  mutton.  Rex 
V.  Cowen,  2  East,  P.  C.  617,  Mikell's  Cas.  883. 

BBTReg.  y.  Adams,  1  Post,  ft  F.  86»  Beale's  Cas.  777;  Huggins  v. 
People,  135  111.  243,  25  N.  E.  1002,  25  Am.  St  Rep.  357;  People  v. 
Levison,  16  Cal.  98,  76  Am.  Dec.  505;  Durant  y.  People,  13  Mich.  351; 
May  V.  People,  60  III.  1;19;  Aldrlch  v.  People,  101  111.  16;  State  v. 
Houston,  29  S.  C.  108,  6  S.  E.  943;  State  v.  Caveness,  78  N.  C.  484; 
Copperman  v.  People,  56  N.  Y.  591;  Williamson  y.  Com.  (Va.)  23  S. 
E.  762;   Hey  v.  Com.,  32  Orat  (Va.)   946. 

The  mere  naked  possession  of  stolen  goods,  without  further  evi- 
dence, is  not  sufficient  to  sustain  a  conviction,  for  it  does  not  show 
guilty  knowledge.  Castleberry  y.  State,  35  Tex.  Cr.  R.  382,  33  S.  W. 
875,  60  Am.  St.  Rep.  53.  Compare,  however.  People  v.  Weldon,  111 
N.  Y.  569,  19  N.  E.  279. 

508  "To  be  guilty,  he  must  have  known  at  the  moment  of  receiving 
it  that  it  has  been  stolen,  and  he  must  at  that  time  have  also  re- 
ceived it  with  a  felonious  intent."  State  v.  Caveness,  78  N.  C.  484, 
491,  Mikeirs  Cas.  902. 

9»oCom.  V.  Leonard,  140  Mass.  473,  4  N.  E.  96,  54  Am.  Rep.  486, 
Beale's  Cas.  778.  In  this  case  the  decision  was  this:  The  Massa- 
chusetts statute  created  two  distinct  offenses, — receiving  stolen  goods. 
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a  person  receives  property,  believing  it  to  have  been  stolen,  he 
is  guilty,  though  he  does  not  know  the  facts  and  circmnstances 
of  the  taking.  •^^  And  if  it  appears  from  the  evidence  that 
the  accused  received  the  property  under  such  circumstances  that 
any  reasonable  man  of  ordinary  observation  would  have  known 
that  it  was  stolen,  the  jury  are  authorized  to  find  that  he  knew 
it  was  stolen.*^*  The  question,  however,  is  one  of  fact,  and 
the  jury  are  not  bound  to  infer  knowledge  from  such  circum- 
stances.*^* 

384.  Fraudulent  Intent. 

To  constitute  this  offense,  it  is  necessary  that  the  property 
shall  be  received  with  a  fraudulent  intent.*^'     Thus,  the  offense 

knowing  them  to  have  been  stolen,  and  receiving  embezzled  property, 
knowing  it  to  have  been  embezzled.  The  accused  was  charged  with 
the  first  offense,  and  it  was  held  that,  if  he  knew  all  the  facts  under 
which  the  property  was  taken,  and  the  facts  showed  larceny,  as  dis- 
tinguished from  embezzlement,  it  was  no  defense  that  he  thought 
the  facts  constituted  embezzlement.  Compare,  however,  Reg.  v.  Adams, 
1  Fost.  ft  F.  86,  Beale's  Cas.  777. 

•00  Com.  V.  Leonard,  supra.  And  see  Reg.  v.  White,  1  Fost.  ft  F. 
665,  Beale's  Gas.  778. 

001  Collins  V.  State,  83  Ala.  434,  73  Am.  Dec.  426;  Murio  v.  State,  81 
Tex.  Cr.  App.  210,  20  S.  W.  866;  Com.  v.  Finn,  108  Mass.  466;  Frank 
V.  State,  67  Miss.  126,  6  So.  842,  Mikell's  Cas.  901;  Huggins  v.  People, 
135  ni.  243,  26  N.  E.  1002,  26  Am.  St.  Rep.  857. 

In  State  v.  Feuerhaken,  96  Iowa,  299,  it  was  held  that  it  was  not 
error  to  instruct  the  jury  that,  if  all  the  facts  and  circumstances  sur- 
rounding the  receiving  of  the  goods  by  the  defendant  were  such  as 
would  reasonably  satisfy  a  man  of  the  defendant's  age  and  intelli- 
gence that  the  goods  were  stolen,  or  if  he  failed  to  follow  up  the  ln< 
quiry  so  suggested,  for  fear  he  would  learn  the  truth,  and  know  that 
the  goods  were  stolen,  then  the  defendant  should  be  as  rigidly  held 
responsible  as  if  he  had  actual  knowledge. 

A  mere  suspicion  of  facts  that  should  put  one  on  Inquiry  will  not 
authorize  an  inference  of  guilt.  State  v.  Goldman,  65  N.  J.  Law,  394, 
47  Atl.  641. 

002  Collins  V.  State,  88  Ala.  434,  73  Am.  Dec.  426. 

•o»  People  V.  Johnson,  1  Park.  Cr.  R.  (N.  Y.)  664;  State  v.  Hodges, 
bb  Md.  127;  U.  S.  v.  Lowenstein,  21  D.  C.  515;  Aldrich  v.  People,  101 
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is  not  committed  by  one  who  receives  stolen  property,  thougb 
he  knows  it  to  have  been  stolen,  if  his  intent  is  to  secure  it 
for  the  true  owner,  and  return  it  without  a  reward,  and  not  to 
defraud  them.*^*  The  necessity  for  a  fraudulent  intent  is  to 
be  implied  even  when  a  statute  punishes  any  one  who  shall 
receive  stolen  property,  knowing  it  to  have  been  stolen,  and  is 
silent  as  to  the  intent.^^^ 

It  is  not  necessary  that  the  receiving  shall  be  lucri  catisa,  or, 
in  other  words,  that  the  receiver  shall  act  from  motives  of  per- 
sonal gain.  If  his  object  is  to  aid  the  thief,  it  is  sufficient,  for 
there  is  the  necessary  fraudulent  intent.*^* 

ni.  16;  Rice  v.  State,  3  Heisk.  (Tenn.)  215,  226;  Arcla  v.  State,  26 
Tex.  App.  193,  9  S.  W.  685. 

If  It  is  shown  tliat  stolen  goods  were  received  with  knowledge  that 
they  were  stolen,  a  fraudulent  intent  may  be  inferred.  U.  S.  v.  Low- 
enstein,  supra. 

604  "To  constitute  the  offense  of  receiving  stolen  property,  knowing 
the  eame  to  have  been  stolen,  the  act  of  receiving  or  concealing  must 
be  accompanied  by  a  criminal  intent, — an  intent  to  aid  the  thief,  or  to 
obtain  a  reward  for  restoring  the  property  to  the  owner,  or  an  intent 
to  in  some  way  derive  profit  from  the  act.  There  must  be  a  guilty 
knowledge,  a  fraudulent  intent,  concurrent  with  the  act.  If  the  prop- 
erty was  received  or  concealed  with  the  purpose  and  intent  of  restor- 
ing it  to  the  owner  without  reward,  or  with  any  other  innocent  in- 
tent, the  mere  knowledge  that  It  was  stolen  property  would  not  make 
the  act  criminal."    Arcia  v.  State,  26  Ten.  App.  193,  205,  9  S.  W.  685. 

Receiving  stolen  goods  with  the  intent,  by  concealing  the  same,  to 
induce  the  owner  to  pay  a  reward  for  their  return  to  him,  is  a  re- 
ceipt with  Intent  to  defraud  the  owner.  It  was  so  held  in  State  v. 
Pardee,  37  Ohio  St.  G3,  under  a  statute  making  such  an  intent  an  ele- 
ment of  the  ofTense,  and  of  course  such  an  intent  is  sufficient  at 
common  law.  People  v.  Wiley,  3  Hill  (N.  Y.)  194,  Mikell's  Cas.  904; 
Baker  v.  State,  58  Ark.  513,  25  S.  W.  603. 

flOB  People  V.  Johnson,  1  Park.  Cr.  R.  (N.  Y.)  504,  and  other  casea 
cited  in  note  603,  supra;  State  v.  Smith,  88  Iowa,  1,  55  N.  W.  16,  is  to 
the  contrary,  but  it  cannot  be  sustained. 

006  Rex  V.  Richardson,  6  Car.  &  P.  335,  Beale's  Cas.  758;  State  v. 
Hodges,  55  Md.  127;  Rex  v.  Davis,  6  Car.  ft  P.  177,  MikeU's  Cas.  903; 
State  V.  Rushing,  69  N.  C.  29,  12  Am.  Rep.  641;  Com.  v.  Bean,  117 
Mass.  141;  U.  S.  v.  Lowenstein,  21  D.  C.  515. 

In  Illinois,  the  statute  punishes  any  one  who,  "for  his  own  gain,  or 
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885.  Licejuie  from  the  Owner. 

On  a  prosecution  for  receiving  stolen  goods,  knowing  them 
to  have  been  stolen,  the  fact  that  the  accused  was  authorized  by 
the  owner  of  the  goods  to  receive  them  for  him  is  no  defense,  if 
he  received  them  with  a  fraudulent  intent  to  deprive  the  owner 
of  them.«^T 

386.  Beceiving  Goods  Obtained  by  Embezzlement^  False  Pre- 

tenses, Bobbery,  etc 

In  some  states,  by  statute,  it  is  made  a  substantive  offense  to 
receive  goods  that  have  been  obtained  by  embezzlement,  false 
pretenses,  robbery,  burglary,  etc.,  knowing  them  to  have  been 
so  obtained.*^®  What  has  been  said  in  the  preceding  sections 
with  reference  to  receiving  stolen  goods  applies  generally  to 
prosecutions  under  such  a  statute.  It  must  be  shown  that  the 
property  was  obtained  under  circumstances  constituting,  in  fact 
and  in  law,  the  offense  of  embezzlement,  false  pretenses,  rob- 
bery, burglary,  etc.,  as  the  case  may  be ;  and  it  must  be  shown 
that  the  accused,  when  he  received  them,  knew  that  they  had 
been  so  obtained. 

387.  Aiding  in  Concealment  of  Stolen  Property. 

By  statute  in  some  states,  it  is  made  a  substantive  offense  to 
aid  in  the  concealment  of  stolen  property,  knowing  the  same  to 
have  been  stolen.**^®  A  person  is  guilty  of  aiding  in  the  con- 
to  prevent  the  owner  from  again  possessing  his  property,"  shall  buy, 
receive,  or  aid  in  concealing  stolen  goods,  knowing  them  to  have  been 
stolen.  Under  this  statute,  the  accused  must  have  received  the  goods 
for  his  own  gain,  or  to  prevent  the  owner  from  again  possessing 
them.    See  Aldrlch  v.  People,  101  111.  16. 

007  Wright  V.  State,  5  Yerg.  (Tenn.)  154.  26  Am.  Dec.  268;  Cassels 
V.  State,  4  Yerg.  (Tenn.)  149.  See,  also,  People  v.  Wiley,  8  Hill  (N. 
Y.)   194. 

008  Com.  V.  Leonard.  140  l^lass.  473,  4  N.  B.  96,  54  Am.  Rep.  485, 
Beale's  Cas.  778.    See  State  v.  Lane,  68  Iowa,  884,  27  N.  W.  266. 

600  See  People  v.  Reynolds,  2  Mich.  422;  State  v.  St.  Clair,  17  Iowa, 
149. 


572  OFFENSES   AGAINST   PROPERTY. 

ceabnent  of  stolen  property,  within  the  meaning  of  such  a 
statute,  if  he  does  any  act  which  will  assist  the  thief  to  convert 
it  to  his  use,  or  which  will  assist  in  preventing  its  recovery  by 
the  owner.  It  is  not  necessary  that  the  property  shall  have 
been  actually  hidden  or  secreted  anywhere.*^  ^  The  statutes  iH 
express  terms  made  knowledge  that  the  property  was  stolen  an 
essential  element  of  the  offense,  and  what  has  been  said,  there- 
fore, in  dealing  with  the  receiving  of  stolen  property,  knowing 
it  to  have  been  stolen,  applies  here.**^ 

VI.  Malicious  Mischief. 

388.  In  Gteneral. — ^The  offense  known  as  VmalidouB  miscUef " 
ifl  the  malicious  injuring  or  destroying  of  the  property  of  an- 
other. It  ia  a  misdemeanor  at  common  law,  but  from  an  early 
day  it  has  been  punished  by  statute  in  England,  and  it  is  very 
generally  punished  by  statutes  in  this  country. 

389.  Statutes. 

Beginning  with  the  statute  of  Westminster  L,  18  Edw.  L  § 
46,  and  up  to  24  &  25  Vict.  c.  97,  statutes  have  been  enacted  in 
England  from  time  to  time  punishing,  either  as  a  felony  or 
as  a  misdemeanor,  malicious  injuries  to  various  kinds  of  prop- 
erty, as  buildings,  manufactures  and  materials,*^*  machin- 
cry,**^  trees,  shrubs,  vegetables,  fences,  etc.,*^*  mines  and  min- 
ing apparatus  and  machinery,****^   sea  or  river  banks,  walls, 

910  People  V.  Reynolds,  2  Mich.  422. 

•11  Ante,  §  383. 

ei2See  24  &  25  Vict.  c.  97,  §§  13,  14;  Rex  y.  V^oodhead,  1  Mood,  ft 
R.  549;  Reg.  V.  Smith,  6  Cox,  C.  C.  1S8;  Rex  v.  Tacey,  Rubs,  ft  R.  452; 
Reg.  V.  McGrath,  14  Cox,  C.  C.  598. 

618  24  ft  25  Vict.  c.  97,  §  15;  Reg.  v.  Fisher,  10  Cox,  C.  C.  146,  L.  R, 
1  C.  C.  7;  Rex  v.  Mackerel,  4  Car.  ft  P.  448. 

014  24  ft  25  Vict.  c.  97,  §§  19-24;  Rex  v.  Taylor,  Russ.  ft  R.  373, 

«i5  24  ft  25  Vict.  c.  97,  §§  26-29;  Reg.  v.  Whittingham,  9  Car.  ft  P. 
235;  Reg.  v.  Norrls,  9  Car.  ft  P.  241;  Reg.  v.  Matthews,  14  Cox,  C.  C. 
9. 
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wharves,  and  similar  works,®^^  railways  and  telegraphs,®^ ^ 
books,  manuscripts,  etc.,  in  libraries  and  mnsenms,®*®  cattle 
and  other  animals,*^®  and  vessels.®*®  And  there  is  a  general 
section  in  the  present  statute  punishing  malicious  injury  to 
"any  real  or  personal  property  whatsoever,  either  of  a  public 
or  private  nature,"  for  which  no  punishment  is  otherwise  pro- 
vided.®*^ 

In  this  country,  perhaps,  there  is  no  state  in  which  the  sub- 
ject is  so  minutely  and  specifically  covered  by  the  statutes,  but, 
no  doubt,  in  all  states  there  are  statutes  more  or  less  like  the 
English  statutes,  or  particular  sections  of  the  statute  of  24  & 
25  Vict.  c.  97,  punishing,  in  some  cases  as  a  felony,  and  in 
others  as  a  misdemeanor  only,  willful  and  malicious  injury  to 
private  and  public  property. 

890.  Common  Law. 

Since  the  subject  of  malicious  injury  to  property  has  from  a 
very  early  day  been  entirely  covered  by  statute  in  England, 
there  are  no  Eiiglish  precedents  of  indictments  for  such  an 
offense  at  common  law.     This,  however,  is  not  sufficient  reason 

•le  24  &  25  Vict  c.  97,  §§  30-32. 

eiT24  ft  25  Vict,  c  97,  S§  32-37;  Reg.  v.  Upton,  5  Cox.  C.  C.  298; 
Reg.  V.  Hadfleld,  L.  R.  1  C.  C.  253,  11  Cox,  C.  C.  574;  Reg.  v.  Gilmore, 
15  Cox,  C.  C.  85. 

018  24  ft  25  Vict.  c.  97,  S  39. 

•10  24  ft  25  Vict  c.  97,  8  40;  Rex  v.  Owens,  1  Mood.  C.  C.  205;  Rex 
V.  Haughton,  5  Car.  ft  P.  559;  Rex  ▼.  Haywood,  2  East,  P.  C.  1076, 
Russ.  ft  R.  16;  Reg.  v.  BuUock,  L.  R.  1  C.  C.  115,  11  Cox,  C.  C.  125. 

"Cattle"  includes  horses,  mares,  geldings,  and  colts.  Rex  ▼.  Paty, 
2  East,  P.  C.  1074,  1  Leach,  C.  C.  72;  Rex  v.  Moy,  2  East,  P.  C.  1076; 
Rex  V.  Mott,  2  Bast.  P.  C.  1075,  1  Leach,  C.  C.  73,  note;  Rex  v.  Hay- 
wood, 2  East,  P.  C.  1076,  Russ.  ft  R.  16;  asses.  Rex  v.  Whitney,  1  Mood. 
C.  C.  8;  and  pigs.  Rex  y.  Chappie,  Russ.  ft  R.  77. 

C20  24  ft  25  Vict  c.  97,  §§  42-47. 

621  24  ft  25  Vict  c.  97,  §  51;  V^ite  v.  Feast,  L.  R.  7  Q.  B.  853.  This 
section  applies  only  to  tangible  property.  It  does  not  apply  to  a 
mere  Incorporeal  right  Laws  v.  Eltringham,  8  Q.  B.  Div.  283,  15 
Cox,  C.  C.  22. 
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for  holding  that  malicious  injury  to  the  personal  property  of 
another  is  not  a  common-law  oflfense,**^  and  there  are  decisions 
in  this  country  holding  that  it  is  a  misdemeanor  at  common 
law,  not  only  because  it  is  an  outrage  upon  the  feelings  of  the 
community,  but  also  because  the  direct  tendency  of  such  an  act 
is  to  provoke  violent  retaliation  and  cause  a  breach  of  the  pub- 
lic peace.^^^  Thus,  it  has  been .  held  a  misdemeanor,  inde- 
pendently of  any  statute,  to  wickedly  and  maliciously  maim  or 
kill  a  domestic  animal.^^^  There  are  some  decisions  against 
this  view.«26 

022  Com.  y.  Cramer,  2  Pears.  (Pa.)  441,  Mikell's  Cas.  47.  Black- 
stone  said  that  acts  of  malicious  injury  to  property  were  not  crimes 
at  common  law.  4  Bl.  Ck)mm.  243.  But  this  may  well  have  been 
because  statutes  were  enacted  in  England  to  cover  the  whole  subject. 
See  Ranger's  Case,  2  East,  P.  C.  1074.  ' 

«ss  Respublica  v.  Teischer,  1  Dall.  (Pa.)  335,  Beale's  Cas.  108;  Peo- 
ple V.  Smith,  5  Cow.  (N.  T.)  258;  State  v.  Robinson,  8  Dev.  ft  B.  (N. 
C.)  180,  82  Am.  Dec.  661;  Loomis  v.  Edgerton,  19  Wend.  (N.  T.)  419; 
and  see  State  v.  Watts,  48  Ark.  66,  2  S.  W.  842,  3  Am.  St  Rep.  216; 
Snap  V.  People,  19  111.  79. 

In  Com.  V.  Wing,  9  Pick.  (Mass.)  1,  19  Am.  Dec.  347,  Beale's  Cas. 
119,  it  was  held  that  maliciously  discharging  a  gun,  after  being  warn- 
ed of  the  circumstauces  and  danger,  and  thereby  causing  a  woman 
to  have  convulsions,  resulting  in  death,  was  indictable  at  common 
law  as  a  wanton  act  of  mischief. 

034  Respublica  v.  Teischer,  1  Dall.  (Pa.)  835.  Beale's  Cas.  108;  Peo- 
ple V.  Smith,  5  Cow.  (N.  Y.)  258;  Com.  v.  Leach,  1  Mass.  59;  State  v. 
Scott,  2  Dev.  ft  B.  (N.  C.)  35.  And  see  Boyd  v.  State,  2  Humph. 
(Tenn.)  39.  See,  also.  Com.  v.  Falvey,  108  Mass.  304;  Com.  v.  Cramer, 
2  Pears.  (Pa.)  441,  Mikell's  Cas.  47. 

626  State  V.  Wheeler,  8  Vt.  344,  23  Am.  Dec.  212.  And  see  Black  v. 
State.  2  Md.  376;  State  v.  Beekman,  27  N.  J.  Law,  124.  But  see  State 
V.  Briggs,  1  Ark.  (Vt.)   226. 

In  North  Carolina  It  was  held  that  destruction  of  property  with 
malice  towards  the  owner  was  a  misdemeanor  at  common  law.  State 
V.  Simpson,  2  Hawks  (N.  C.)  460;  State  v.  Scott,  2  Dev.  ft  B.  (N.  C.) 
35;  State  v.  Latham,  13  Ired.  (N.  C.)  33;  State  v.  JacksOn,  12  Ired. 
(N.  C.)  329.  But  mere  wounding  of  an  animal,  or  other  injury  lo 
property  short  of  its  destruction,  though  malicious,  was  held  not  to  be 
Indictable.  State  v.  Manuel,  72  N.  C.  201,  21  Am.  Rep.  465;  State  v. 
Allen,  72  N.  C.  114.  So,  also,  in  New  Jersey.  State  v.  Beekman,  27 
N.  J.  Law,  124. 
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It  seems  not  to  be  a  misdt^meanor  at  common  law,  but  a 
mere  treBpass,  to  maliciously  injure  or  destroy  the  real  property 
of  another,  as  to  girdle  fruit  trees  on  another's  land,^^*  or  to 
break  the  windows  in  another^s  house.**^  But  in  Pennsylvania 
it  was  held  a  misdemeanor  at  common  law  to  maliciously  injure 
a  tree  on  public  ground,  which  was  useful  to  the  public  for 
ornament  and  shade.^^® 

Certainly,  an  act  of  malicious  mischief,  whether  directed 
against  real  or  personal  property,  is  indictable  at  common  law, 
if  accompanied  by  circumstances  making  it  a  breach  of  the 
public  peace,*^* 

391.  Malice. 

Both  at  common  law,  where  malicious  mischief  is  recognized 
at  all  as  a  common-law  offense,  and  under  the  various  statutes 
on  the  subject,  the  injury  must  be  inflicted  maliciously.  Malice 
is  an  essential  element  of  the  offense,  and  the  term  as  applied  to 
this  offense  means  something  more  than  intentional.®^^  Ac- 
cording to  Blackstone,  the  mischief  must  be  done  "either  out  of 
a  spirit  of  wanton  cruelty  or  black  and  diabolical  revenge."®^^ 
The  offense  is  not  committed  if  the  injury  is  done  unintention- 
ally, even  though  there  may  have  been  some  other  wrongful  in- 
tent.    Thus,  it  was  held  in  an  English  case  that  a  conviction 

•2«  Brown's  Case,  3  Oreenl.  (Me.)  177. 

•27  Kllpatrick  v.  People,  6  Denio  (N.  Y.)  277. 

•28  Com.  T.  Bckert,  2  Brown  (Pa.)  249,  Beale's  Cas.  110. 

•2«  Henderson  v.  Com.,  8  Grat.  (Va.)  708.  See  Com.  v.  Taylor,  5 
Bin.  (Pa.)  2277.    And  see  post,  §  417   et  seq. 

•80  Ante,  S  62,  and  cases  and  quotations  in  the  notes;  4  Bl.  Comm. 
248;  Rex  y.  Kelly,  1  Craw.  A  D.  186,  Beale's  Cas.  182;  Reg.  y.  Pembli- 
ton,  li.  R.  2  C.  C.  119,  12  Cox,  C.  C.  607,  Beale's  Cas.  210.  Mikell's 
Cas.  171;  Rex  y.  Mogg,  4  Car.  ft  P.  364;  Com.  y.  Walden,  3  Cush. 
(Mass.)  658;  State  v.  HiH,  79  N.  C.  656;  Duncan  y.  State,  49  Miss.  331; 
Thompson  v.  State,  61  Miss.  353;  State  y.  Pierce,  7  Ala.  728;  North- 
cot  y.  State,  48  Ala.  330;  Wright  v.  State,  30  Oa.  325;  Branch  y.  State, 
41  Tex.  622;    State  y.  Johnson,  7  Wyo.  512,  54  Pac.  502. 

•314  Bl.  Comm.  243. 
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for  maliciously  killing  a  horse  could  not  be  sustained,  where 
the  evidence  showed  that  the  accused  shot  at  the  prosecutor  and 
killed  his  horse.*®  ^  Nor  will  an  indictment  lie  for  malicious 
.  mischief  where  the  injury  is  done  under  a  bona  fide  claim  of 
right,*''  or  in  defense  of  the  person  or  property  of  the  party 
inflicting  it,  as  where  a  trespassing  animal  or  vicious  and  at- 
tacking dog  is  injured  or  killed.*®* 

Under  some  of  the  statutes,  and  at  common  law,  it  has  been 
held  that  the  malice  must  be  directed  against  the  owner  or  pos- 
sessor of  the  property,  and  that  mere  cruelty  or  general  malice 
and  wantonness  is  not  enough.*®*  The  contrary,  however,  has 
been  held  in  some  jurisdictions.*** 

VII.    FOEGERT  AND   UtTERINO. 

392.  Definition.— At  oommon  law,  forgery  is  the  false  mak- 
ing, with  intent  to  defraud,  of  any  writing  which,  if  genuine, 
might  apparently  be  of  legal  efficacy,  or  the  f oimdation  of  a 

M2Rex  V.  Kelly,  1  Craw.  A  D.  18  J,  Beale's  Gas.  182.  And  see  Reg. 
▼.  Pembllton,  L.  R.  2  C.  C.  119,  12  Cox,  C.  C.  607,  Beale's  Cas.  210, 
Mikeirs  Cas.  171;  Com.  v.  Walden,  3  Cush.  (Mass.)  668. 

«**8ee  Reg.  v.  Matthews,  14  Cox,  C.  C.  6;  Palmer  v.  State,  46  Ind. 
888;  Lessen  y.  State,  62  Ind.  487;  Ooforth  v.  State,  8  Humph.  (Tenn.) 
87;  Sattler  v.  People,  69  111.  68;  Woodward  v.  State,  88  Tex.  Cr.  R. 
654,  28  S.  W.  204;  State  y.  Foote,  71  Conn.  787,  48  AU.  488. 

«s4Reg.  Y.  Prestney,  8  Cox,  C.  C.  606;  Han  way  y.  Boultbee,  4  Car. 
A  P.  360,  1  Mood.  A  R.  16;  Wright  y.  State,  80  Oa.  826. 

«»Rex  Y.  Austen,  Russ.  ft  R.  490;  State  y.  Robinson, '8  peY.  A  B. 
(N.  C.)  130;  State  y.  Latham,  13  Ired.  (N.  C.)  88;  State  ▼.  Hill,  79 
N.  C.  656;  Stone  Y.  State,  3  Heisk.  (Tenn.)  467;  State  ▼.  Wilcox,  3 
Yerg.  (Tenn.)  278,  24  Am.  Dec.  669;  State  y.  Pierce,  7  Ala.  728; 
Northcot  y.  State,  43  Ala.  330;  Hobson  y.  State,  44  Ala.  380;  Duncan 
Y.  State,  49  Miss.  331;  Stale  v.  Lightfoot,  107  Iowa,  844,  78  N.  W.  41. 

oaeReg.  Y.  Tlvey,  1  Car.  ft  K.  704,  1  Den.  C.  C.  63;  Reg.  ▼.  Welch, 
1  Q.  B.  DiY.  23,  13  Cox,  C.  C.  121;  Mosely  Y.  State,  28  Ga.  190;  State 
Y.  Avery,  44  N.  H.  392;  State  y.  Boies,  68  Kan.  167,  74  Pac.  680;  (3om. 
Y.  Cramer,  2  Pears.  (Pa.)  441,  Mikell's  Cas.  47;  State  y.  Gllligan,  23 
R.  I.  400,  50  Atl.  844;  Funderburk  Y.  State,  76  Miss.  20,  21  So.  668; 
State  Y.  Phipps,  95  Iowa,  491,  64  N.  W.  411. 
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legal  liability.*^^  It  is  a  misdemeanor  at  common  law,  but  in 
most  jnrisdictions  it  has  been  made  a  felony  by  statufce.**^'^  To 
constitute  the  offense — 

1.  There  must  be  a  false  making  of  some  instrument.   This 

may  consist  in  a  material  alteration. 

2.  The  instrument^  as  made,  must  be  apparently  capable  of 

defrauding. 

3.  There  must  be  an  intent  to  defraud. 

Uttering  a  forged  instrument,  knowing  it  to  be  forged,  and 
with  intent  to  defraud,  is  a  misdemeanor  at  common  law, 

393.  The  Subject  of  Forgery, 

There  is  no  doubt  that  any  writing  whatever  may  be  the  sub- 
ject of  forgery,  provided  it  is  of  such  a  nature  that  it  may 
prejudice  another's  legal  rights.  Blackstone  ^defines  forgery  at 
common  law  as  "the  fraudulent  making  or  alterati(Hi  of  a  writ- 
ing to  the  prejudice  of  another's  rights,"  without  limiting  it 

esT  2  Blsh.  New  Crlzn.  Law.  {  533. 

"Every  one  commits  a  misdemeanor  who  forges  any  document  by 
whlcb  any  other  iiereon  may  be  injured,  or  utters  any  such  docu- 
ment, knowing  it  to  be  forged,  with  intent  to  defraud,  whether  he  e£« 
fects  his  purpose  or  not."    Steph.  Dig.  Crim.  Law,  art  866. 

"Forgery  is  the  fraudulent  falsifying  of  an  instrument,  to  an- 
other's prejudice."    1  Whart  Crim.  Law,  9  653. 

Blackstone  defines  forgery  at  common  law  as  "the  fraudulent  mak- 
ing or  alteration  of  a  writing,  to  the  prejudice  of  another's  right." 
4  Bl.  Comm.  247.  See,  also,  2  East,  P.  C.  861;  Rex  v.  Coogan,  2  East, 
P.  C.  949;  Rex  v.  Jones,  2  East,  P.  C.  991;  Com.  ▼.  Ray,  8  Gray 
(Mass.)  441. 

In  Reg.  V.  Epps,  4  Fost.  ft  F.  81,  Willes,  J.,  said:  "Forgery  consists 
in  drawing  an  instrument  in  such  a  manner  as  to  represent  fraudu- 
lently that  it  is  a  true  and  genuine  document,  as  it  appears  on  the 
face  of  it,  when  in  fact  there  is  no  such  genuine  document  really  in 
existence  as  it  appears  on  the  face  of  it  to  be." 

In  State  v.  Wooderd,  20  Iowa,  641,  Judge  Dillon  said:  "The  mak- 
ing or  alteration  of  any  writing  with  a. fraudulent  intent,  whereby  an- 
other may  be  prejudiced,  is  forgery." 

•37a  See  Britton  (Nicholl's  Trans.)  41,  reprinted  in  Mikell's  Cas.  932. 

G.  A  M.  Crimes — 87. 
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to  any  particular  kind  of  writing.*'*  And  Judge  Dillon  de- 
fined it  as  "the  making  or  alteration  of  any  writing  with  a 
fraudulent  intent,  whereby  another  may  be  prejudiced."*** 
To  show  the  broad  scope  of  the  offense  in  this  respect,  some  of 
the  instruments  which  have  been  held  to  be  the  subject  of 
forgery  are  referred  to  in  the  note  below.***  The  word  "writ- 
ess  4  Bl.  Comm.  247. 

«M  State  V.  Wooderd,  20  Iowa,  541.  See,  also,  2  East,  P.  C.  861; 
Bac.  Abr.  "Forgery,"  B.;  Reg.  y.  Boult,  2  Car.  ft  K.  604;  Com.  v. 
Ray,  3  Gray  (Mass.)  441. 

«4o  Promissory  notes:  Rex  v.  Marshall,  Rubs,  ft  R.  76;  State  v. 
Hayden,  15  N.  H.  365;  State  v.  Stratton,  27  Iowa,  420,  1  Am.  Rep. 
282;   Cross  v.  People,  47  111.  162,  96  Am.  Dec.  474. 

Bills  of  exchange:  Reg.  v.  Blenklnsop,  1  Den.  C.  C  280,  2  Car.  ft 
K.  531,  2  Cox,  C.  C.  420. 

Acceptances:     Reg.  y.  Mitchell,   1  Den.  C.   C  282. 
*    Indorsements  on  pote  or  bill:     Mead  y.  Young,  4  Term  R.  28;  Rex 
Y.  Bolland,  2  East,  P.  C.  968,  1  Leach,  C.  C.  83;  Rex  y.  Birkett,  Russ. 
ft  R.  251. 

Duebill:     Rembert  y.  State,  53  Ala.  467,  25  Am.  Rep.  639. 

Orders  or  requests  for  the  payment  or  loan  or  gift  of  money:  Com. 
Y.  Ayer,  3  Cush.  (Mass.)  150;  Thomas  y.  State,  69  Ga.  784;  Jones  y. 
State,  50  Ala.  161;  Williams  y.  State,  61  Ala.  33. 

Orders  for  goods:     Rex  y.  Ward,  2  Strange,  747,  Mikell's  Cas.  932;' 
Hale  y.  State,  1  Cold.  (Tenn.)  167,  78  Am.  Dec.  488;  Hobbs  y.  Statei» 
75  Ala.  1.  ' 

Deeds,  mortgages,  etc.:  Reg.  y.  Ritson,  Ii.  R.  1  C.  C.  200;  State  y. 
Fisher,  65  Mo.  437;  People  y.  Sharp,  53  Mich.  523,  19  N.  W.  168. 

Wills:     Huckaby  y.  State  (Tex.  Cr.  App.)  78  S.  W.  942. 

Policies  of  insurance:  People  y.  Graham,  6  Park.  Cr.  R.  (N.  T.) 
185. 

Receipts  and  other  acquittances:  Rex  ▼.  Sheppard,  Russ.  ft  R.  169, 
Beale's  Cas.  174;  State  y.  Floyd,  6  Strob.  (S.  C.)  58;  Bamum  y. 
State,  15  Ohio,  717,  46  Am.  Dec.  601;  State  y.  Smith,  46  La.  An± 
1433,  16  So.  372. 

A  physician's  certificate  of  sickness  for  the  purpose  of  obtaining 
money  from  a  mutual  benefit  society:  Com.  ▼.  Ayer,  3  Cush.  (Mass.) 
153. 

Railroad  ticket  or  pass:  Com.  y.  Ray,  8  Gray  (Mass.)  441;  Reg. 
V.  Boult,  2  Car.  ft  K.  604. 

Books  of  account  and  pass  books,  see  post,  {  896e. 

Letters  of  recommendation,  etc.,  see  post,  J  396f. 

A  writing  purporting  to  glYe  the  Yalue  of  an  article  without  more^ 
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ing"  in  the  definition  of  forgery  does  not  mean  writing  in  the 
popular  sense  only,  as  writing  with  a  pen  or  pencil.  It  in- 
cludes instruments  printed  or  engraved,  as  railroad  tickets,  cor- 
poration bonds,  etc.**^ 

Whether  Restricted  to  Writings. — ^AU  the  old  definitions  of 
forgeiy  use  the  word  "writing,"  and  according  to  the  weight  of 
authority,  writings  or  documents  only  are  the  subject  of  this 
oflFense.***  For  this  reason  it  is  not  forgery  to  paint  an  artist's 
name  in  the  comer  of  a  picture,  in  order  to  pass  it  off  as  an 
original  picture  by  that  artist,*^'  or  to  have  wrappers  for  goods 
printed  in  imitation  of  those  used  by  another  manufacturer, 
with  intent  to  deceive  and  defraud  purchasers.^^^  In  an  Eng- 
lish case  there  was  an  indictment  and  conviction  for  making  on 
a  glass  plate,  by  means  of  photography,  an  impression  of  an  un- 
dertaking of  a  foreign  state  for  the  payment  of  money ;  but  this 
was  under  a  statute  expressly  covering  such  cases,  and  the  case 
is  no  authority  on  the  subject  of  forgery  at  common  law.*** 

Staivies. — ^In  England,  statutes  have  been  enacted  covering 
the  whole  subject  of  forgery,  specifying  the  particular  instru- 
ments that  are  the  subject  of  forgery,  and  making  almost  every 
conceivable  instrument  the  subject  of  the  offense.  And  in  this 
coimtry,  also,  there  are  statutes  in  most  states,  if  not  in  all, 
punishing  as  forgery  the  false  making  of  particular  instru- 
ments. If  an  instrument  does  not  fall  within  the  terms  of  a 
statute,  and  the  statute  is  not  intended  to  cover  the  whole  field, 
and  to  entirely  repeal  the  common  law,***  an  indictment  for  its 

is  not  the  aubject  of  forgery.  Burden  v.  State,  120  Ala.  888,  26  So. 
190. 

•41  Rex  v.  Dade,  1  Mood.  C.  C.  807;  Com.  v.  Ray,  8  Gray  (Biass.) 
441;  People  y.  Rhoner,  4  Park.  Cr.  R.  (N.  T.)  166. 

•«3  Reg.  Y.  ClosB,  Dears,  k  B.  C.  C.  460,  7  Cox,  C.  C.  494. 

•«>Reg.  V.  Closs,  supra. 

e««Reg.  V.  Smith,  Dears,  k  B.  C.  C.  666,  4  Jur.  (N.  S.)  1008,  8  Cox, 
G.  C.  82,  MlkeU'8  Cas.  934;  White  ▼.  Wagar,  186  lU.  196,  67  N.  B.  26, 
60  L.  R.  A.  60. 

e«fiReg.  y.  Rinaldi,  Leigh  k  C.  830  (under  the  statute  of  24  k  26 
Vict  c.  98,  5  19). 

Me  Ante,  S  14. 
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forgery  may  still  he  maintamed  w  a  cotainon-lair  indict- 

394.  False  Makixig  of  Instrument. 

(a)  In  Oeneral. — ^To  constitute  forgery  at  common  law, 
there  must  be  a  false  making  of  an  instrument  Mere  fraud  and 
false  pretenses  are  not  enough.  The  instrument  must  be  false. 
It  must  be  made  to  appear  to  be  other  than  it  really  is.**®  It 
is  forgery  tp  sign  another  man's  name  to  a  note,  without  au- 
thority, and  with  intent  to  defraud,  and  thus  make  the  instru- 
ment appear  to  be  the  note  of  the  person  whose  name  is  signed, 
but  it  is  not  forgery  for  a  person  to  sign  his  own  name  to  an 
instrument,  i^nd  falsely  and  fraudulently  represent  that  he  has 
authority  to  bind  another  by  doing  so,***  or  for  a  person  to  sign 
another's  name  *T>y"  himself  as  attorney  in  fact,***  for  in  such 
a  case  the  izi^trument  is  no(  falsely  made,  but  is  just  what  it 
purports  to  be,  gnd  the  signer  ip  guilty  of  false  pretenees  only. 
The  sume  ip  true  of  a  receipt,  It  is  not  forgery  for  a  peivon  to 
falsely  and  fraudulently  reprepwt  that  he  has  authority  to  re- 
ceive money  for  another,  and  to  sigii,  not  the  other's  name,  but 
his  own,  to  the  receipt  for  tiM)  v^oaey,^^  On  the  same  prin* 
ciple  it  has  hee^  held  that  a  van  does  not  eommit  forgery  in 
signing  the  name  of  4  pretend^  firm,  and  falsely  representing 
th^t  there  is  suqh  a  firm  composed  of  himself  and  another.**^ 

e4T06e  Com.  t.  Ray,  8  Gray  (Mass.)  441;  People  ▼.  Shall,  9  Cow. 
(N.  Y.)  778. 

««8Reg.  T.  White,  1  Den.  C.  C.  208,  I  Cox,  C.  C.  210,  2  Car.  ft  K. 
404;  Rex  ▼.  Arscott,  6  Car.  A  P.  408;  In  re  Tully.  20  Fed.  812;  Peo- 
ple V.  Fitch,  1  Wend.  (N.  Y.)  198,  19  Am.  Dec.  477;  State  v.  Young, 
46  N.  IL  266,  88  Am.  Dec.  212;  Com.  v.  Baldwin,  11  Gray  (Mass.) 
197,  71  Am.  Dec.  703;    State  v.  WlUson,  28  Minn.  52,  9  N.  W.  28. 

«*oReg.  V.  White,  supra. 

•Ko  state  y.  Willson,  supra;  State  t.  Taylor,  46  La.  Ann.  13S2,  16 
So.  190,  49  Am.  St.  Rep.  351,  25  L.  R.  A.  591. 

esi  Rex  v.  Arscott,  supra. 

662  Com.  V.  Baldwin,  11  Gray  (Mass.)  197,  71  Am.  Dec.  703,  Mikell's 
Cas.  940.  It  would  seem  that  this  is  forgery,  on  the  ground  that  it 
is  the  use  of  a  fictitious  name.    See  post,  p.  908. 
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(b)  False^  Writing  in  On^s  Own  Name.-^A  pewon,  how- 
evevy  may  be  gailtj  of  forgery  in  making  a  fdUfe  instrument 
in  his  own  name  Thus,  in  an  English  case,  it  was  said  that 
''every  instrument  which  purports  to  be  what  it  is  not^  whether 
executed  by  a  person  who  is  not  the  perdon  purporting  to  exe- 
cute it,  or  bearing  a  date  which  is  not  the  true  date^  id  a  fo^ 
gery/'  and  it  was  held  to  be  forgery  for  the  grantor  in  a  deed 
to  antedate  the  same  for  the  purpose  of  defrauding  another.^'^ 

(c)  Using  One^a  Ovm  Name  as  That  of  Another. — It  is  also 
a  forgery  for  a  person  to  sign  his  own  name  to  an  instrument 
with  a  fraudulent  intent  to  have  the  instrument  received  as. 
executed  by  another  person  having  the  same  name.^^  It  was 
so  held  in  an  English  case,  where  the  acctLsed,  having  obtained 
possession  of  a  bill  payable  to  another  person  of  the  same  uame, 
fraudulently  indorsed  and  negotiated  it^^^  There  are  similar 
cases  in  this  country, •*• 

(d)  Using  Fictitious  or  Assumed  Names-^Fotgerj  may  be 
committed  by  signing  a  fictitious  or  assumed  name^  if  it  be 
done  with  intent  to  defraud,  for  this  is  the  false  making  of  an 
instrument.^^^     Thus,  it  has  been  held  that  a  person  is  guilty 

«8«  Reg.  ▼.  Ritson,  L.  R.  1  C.  C.  200. 

es^Mead  v.  Young,  4  Term  R.  28;  Parkes'  Case,  2  Leach,  C.  C. 
775,  2  Bast,  P.  C.  963;  People  v.  Peacock,  6  Cow.  (N.  Y.)  72;  Bar- 
field  V.'  State,  29  6a.  127,  74  Am.  Dec.  49;  Com.  ▼.  Foster,  114  Mass. 
811,  19  Am.  Rep.  863.  * 

•MMead  v.  Young,  4  Term  R.  28. 

•i«  See  People  y.  Peacock,  6  Cow.  (N.  Y.)  72,  where  a  man  was  held 
guilty  of  forgery  in  fraudulently  indorsing,  with  his  own  name,  a 
permit  for  the  delivery  of  coal,  when  he  knew  that  the  real  consignee 
was  another  person  of  the  same  name.  See,  also.  Graves  v.  Amer- 
ican Exch.  Bank,  17  N.  Y.  206. 

«B7  Lewis'  Case,  Fost.  C.  L.  116;  Rex  v.  Lockett,  1  Leach,  C.  C.  94, 
2  East,  P.  C.  940,  Mikell's  Cas.  939;  Rex  v.  Shepherd,  2  East,  P.  C.  967, 
1  Leach,  C.  C.  226;  Rex  v.  Bolland,  2  East,  P.  C.  958,  1  Leach,  C.  C. 
83;  Reg.  vi  Rogers,  8  Car.  ft  P.  629;  Reg.  v.  Ashhy,  2  Fost.  ft  F.  660; 
tJ.  S.  V.  Mitchell,  Baldw.  866,  Fed.  Cas.  No.  16,787;  State  v.  Hayden, 
15  N.  H.  865;  Brown  v.  People,  8  Hun  (N.  Y.)  562,  72  N.  Y.  671.  28 
Am.  Rep.  183;  People  v.  Warner,  104  Mich.  337,  62  N.  W.  405. 
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of  f oigerj  if  he  fraudulently  indorses  a  bill  or  note  by  signing 
a  fictitious  name,  and  negotiates  the  same,  representing  that 
the  indorsement  is  by  a  man  of  credit  ;^^^  or  if  he  makes  a 
note  in  the  name  of  a  fictitious  bank;*'*  or  if,  with  intent  to 
defraud,  he  assumes  a  name,  and  executes  a  note  in  si;ch  name 
and  n^otiates  the  same.**^  In  such  cases,  however,  the  credit 
must  have  been  given,  not  to  the  accused,  but  to  the  name.**^ 

(e)  Oenuine  Signature  of  Third  Per^ork-^Forgery  may  also 
be  committed  by  procuring  the  genuine  signature  of  another  to 
an  instrument  with  the  fraudulent  intent  to  pass  the  instru- 
ment as  that  of  a  different  person  having  the  same  name.®*^ 
Thus,  it  has  been  held  to  be  forgery  to  get  another  to  accept  a 
bill  in  his  true  name,  intending  at  the  time  to  represent  such 
name  to  be  the  name  of  another  person,  for  the  purpose  of 
fraud,**^  or  to  put  an  address  to  the  name  of  the  drawer  of  a 
bill,  while  the  bill  is  in  the  course  of  completion,  with  intent 
to  make  the  name  appear  to  be  that  of  a  different  person.**^ 

(/)  Obta/ining  Another's  Signature  by  Fraud. — ^According 
to  the  decided  weight  of  authority,  it  is  not  forgery  to  obtain  a 

ess  Rex  V.  Bolland,  2  East,  P.  G.  968,  1  Leach,  C.  C.  88;  Rex  v.  Lock- 
ett,  1  Leach,  C.  C.  94,  2  East,  P.  C.  940,  Mikell's  Cas.  989. 

«8B  State  V.  Hayden,  16  N.  H.  356. 

•ttoRex  y.  Marshall,  Ruse,  ft  R.  76;  Rex  v.  Whlley,  Rubs,  ft  R.  90; 
Rex  V.  Francis,  Russ.  ft  R.  209. 

e«i  Reg.  y.  Martin,  L.  R.  1  C.  C.  214,  49  L.  J.  C.  C.  11.  See  21  Alb. 
Law  J.  91;  1  Crim.  Law  Mag.  266. 

««2Reg.  y.  Mitchell,  1  Den.  C.  G.  282.  And  see  Reg.  y.  Blenkin- 
Bop,  1  Den.  0.  G.  280,  2  Gar.  ft  K.  631,  2  Gox,  G.  G.  420;  Reg.  y.  EppB, 
4  Fost.  ft  F.  81;  Reg.  y.  Mahoney,  6  Gox,  G.  G.  487;  Gom.  y.  Foster, 
114  Mass.  311,  19  Am.  Rep.  353;  Gregory  y.  State,  26  Ohio  St.  610, 
20  Am.  Rep.  774;  Barfleld  y.  State,  29  Ga.  127,  74  Am.  Dec.  49;  Peo- 
ple y.  Rushing.  130  Gal.  449,  62  Pac.  742,  80  Am.  St  Rep.  141. 

The  names  need  not  be  precisely  the  same.  Reg.  y.  Mahoney,  su- 
pra.   Gompare  Rex  y.  Story,  Russ.  ft  R.  81. 

MsReg.  y.  Mitchell,  1  Den.  G.  G.  282. 

««« Reg.  y.  Blenkinsop,  1  Den.  G.  G.  280,  2  Gar.  ft  K.  631,  2  Gox,  G.  G. 
420. 
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person's  signature  to  an  instriunent  by  means  of  false  and 
fraudulent  representations  as  to  its  contents,  or  as  to  the  pur- 
pose for  which  the  instrument  is  to  be  used.**"  Nor  is  it  for- 
gery to  fraudulently  procure  a  person's  sigrature  to  an  instru- 
ment which  has  previously  been  altered  without  his  knowl- 
edge.««« 

896.  Maimer  of  Making  Incrtnunent. 

(a)  In  Oeneral. — The  manner  in  which  the  false  instrument 
is  made  is  immateriaL  It  may  be  by  writing  with  a  pencil,*®^ 
though  the  writing  may  be  dim,**®  as  well  as  by  writing 
with  a  pen.  It  may  be  by  printing  or  engraving.***  Thus,  the 
false  making  of  a  railroad  pass  or  ticket  is  forgery,  though  the 
whole  instrument,  including  the  signature,  is  printed  or  en- 
graved.*'^*  And  it  may  be  by  making  a  mark  as  and  for  the 
signature  of  another.*^^ 

(fe)  Alteration  of  Instruments. — The  expression  "false  mak- 
ing" in  the  definition  of  forgery  includes  the  fraudulent  altera- 
tion of  instruments.  It  is  forgery  to  alter  a  genuine  instru- 
ment in  a  material  part,  with  intent  to  defraud,  as  by  increas- 
ing the  amount  of  a  bill  or  note;*^^  changing  a  receipt  from  an 
acknowledgment  of  part  payment  to  an  acknowledgment  of  pay- 

MB  Reg.  T.  Collins,  2  Mood,  ft  R.  461;  Reg.  y.  Ghadwick,  2  Mood,  ft  R. 
645;  Hill  v.  State,  1  Yerg.  (Tenn.)  76,  24  Am.  Dec.  441;  Com.  y.  Sankey, 
22  Pa.  390,  Mikell's  Cas.  948.    Contra,  State  v.  Shurtliff,  18  Me.  868. 

eeeReg.  y.  Chadwlck,  2  Mood,  ft  R.  545. 

MTBayslnger  y.  State,  77  Ala.  63. 

««8Baysinger  y.  State,  77  Ala.  68. 

•••Rex  V.  Dade,  1  Mood.  C.  C.  307;  Com.  y.  Ray,  8  Gray  (Mass.) 
441;  People  y.  Rlioner,  4  Park.  Cr.  R.  (N.  Y.)  166. 

•70  Reg.  y.  Boult,  2  Car.  ft  K.  604;  Com.  y.  Ray,  3  Gray  (Mass.)  441. 

•71  Rex  y.  Dunn,  2  Bast,  P.  C.  962,  1  Leach,  C.  C.  57;  State  y.  Rob- 
inson, 16  N.  J.  Law,  507. 

«T«  Rex  y.  Teague,  Russ.  ft  R.  83,  2  Bast,  P.  C.  979;  Rex  y.  Blsworth, 
2  Bast,  P.  C.  986;  Rex  y.  Post,'  Russ.  ft  R.  101;  Haynes  y.  State.  16 
Ohio  St.  465;  State  y.  Waters,  8  Brey.  (S.  C.)  507;  State  y.  Schwartz, 
64  Wis.  432,  26  N.  W.  417. 
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* 

mcnt  in  full  f^  changing  the  date  of  a  receipt  so  as  to  make  it 
cover  other  claims  than  those  intended  f*  changing  the  date  of 
a  bill  or  note  that  has  been  paid,®^*  or  the  date  of  an  insurance 
policy ;*^*  changing  the  name  of  a  party  to  a  contract;*^®* 
changing  an  indorsement  on  a  bill  or  note  so  as  to  make  it 
general  instead  of  special  ;®^^  or  tearing  off  a  condition  attached 
to  a  note,  so  as  to  render  it  negotiable,*^® 

Immaterial  Alterations. — To  constitute  forgery,  the  altera- 
tion of  an  instrument  must  be  in  a  material  matter,  as  in  the 
cases  above  mentioned.  An  immaterial  alteration  is  not  for- 
gery, though  made  with  a  fraudulent  intent  Thus,  it  has  been 
held  that  it  is  not  forgery,  whatever  the  intent  may  be,  to  sign 
a  person's  name  to  an  instrument  as  a  witness,  when  the  in- 
strument is  of  such  a  character  that  it  does  not  require  a  wit- 
ness ;*^^  to  alter  the  terms  of  a  written  contract  so  as  to  make 
it  correspond  with  the  intention  of  the  parties  at  the  time  it 
was  executed,®*®  or  to  transform  an  accountable  receipt  for 
money  into  a  promissory  note  where  it  does  not  appear  that  the 
legal  effect  of  the  receipt  was  changed.*®^* 

(^  Filling  Blanks, — When  an  instrument  is  executed  in 
blank,  it  is  forgery  to  fraudulently  fill  in  a  blank  so  as  to  make 
the  instrument  different  from  what  is  intended.*®*     For  exam- 

•71  state  V.  Floyd,  6  Strob.  (S.  C.)  68. 

0T4Barnum  v.  State,  15  Ohio,  717,  46  Am.  Dec.  601.  And  see  State 
V.  Kattlemann,  36  Mo.  105;  State  v.  Maxwell,  47  Iowa,  464. 

«T6  Rex  V.  Atkinson,  7  Car.  ft  P.  669. 

«T«  People  V.  Graham,  6  Park.  Cr.  R.  (N.  Y.)  186. 

«7ea  Changing  middle  initial.  State  v.  Higglns,  60  Minn.  1,  61  N. 
W,.  816,  51  Am.  SL  Rep.  490,  27  L.  R.  A.  74. 

•77  Rex  T.  Birkett,  Rubs,  ft  R.  251. 

078  state  Y.  Stratton,  27  Iowa,  420,  1  Am.  Rep.  282. 

•79  State  V.  Gherkin,  7  Ired.  (N.  C.)   206. 

680  Paull  V.  Com.,  89  Pa.  432.  7  W.  N.  C.  (Pa.)  896,  1  Crim.  Law  Mag. 
126. 

esoa  State  Y.  Riebe,  27  Minn.  815,  7  N.  W.  263. 

«»  Wright's  Case,  1  Lewin,  C.  C.  135,  MikeU'a  Gas.  943;  Rex  y.  Hart, 

1  Mood.  C.  C.  486,  7  Car.  ft  P.  652;  Reg.  v.  Wilson,  1  Den.  C.  C.  284, 

2  Cox,  C.  C.  426,  2  Car.  ft  K.  527;  State  y.  Kroeger,  47  Mo.  562;  Biles 
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pie,  if  a  person  having  the  blank  acceptance  of  another  is 
authorized  to  write  on  it  a  bill  of  exchange  for  a  limited 
iunonnt,  and  he  writes  A  bill  of  exchange  for  a  larger  amount, 
with  intent  to  defraud  either  the  acceptor  or  any  other  person, 
he  is  guilty  of  forgery.®*^  The  same  is  true  where  a  person 
receives  a  check  signed  in  blank,  with  directions  to  fill  in  a  cer* 

tain  amount,  and  he  fraudulently  fills  in  a  larger  amount**' 

« 

396.  Validity  and  Legal  Efficacy  of  InBtrument. 

(a)  In  Oenerai. — To  constitute  forgery,  the  instrument,  as 
made,  must  have  a  tendency  to  defraud,  or  prejudice  the  rights 
of  another,  and  it  must  therefore  have  at  least  an  apparent 
'legal  efficacy."***  For  this  reason  the  false  making  of  an  in- 
strument which  is  clearly  void  on  its  face  is  not  forgery.*®' 

V.  Com.,  32  Pa.  629,  75  Am.  Dec.  668;  State  v.  Flanders,  38  N.  H.  324. 
Contra,  Abbott  v.  Rose,  62  Me.  194,  16  Am.  Rep.  427. 

•82  Rex  V.  Hart,  1  Mood.  C.  C.  483,  7  Car.  ft  P.  662. 

«8s  Reg.  V.  Wilson,  1  Den.  C.  C.  284,  2  Cox,  C.  C.  426,  2  Car.  ft  K.  627. 

M«2  Bish.  New  Crlm.  Law,  t  683;  Rex  v.  Sheppard,  Russ.  ft  R.  169, 
Beale's  Cas.  174;  People  v.  Shall,  9  Cow.  (N.  Y.)  778;  Com.  v.  Henry, 
118  Mass.  460;  Barnum  v.  State,  16  Ohio,  717,  46  Am.  Dec.  601. 

•M  It  is  not  forgery,  for  example^  to  sign  another's  name  to  a  check, 
where  the  check  la  not  made  payable  to  any  person,  nor  to  the  order 
of  any  person,  nor  to  bearer.  Williams  v.  State,  61  6a.  636.  See,  also. 
Wall's  Case,  2  East,  P.  C.  968,  Mikell's  Cas.  937;  Rex  v.  Pateman,  Russ. 
ft  R.  466;  People  v.  Shall,  6  Cow.  (N.  Y.)  778;  State  v.  Pierce,  8 
Iowa,  231;  State  v.  Wheeler,  19  Minn.  98;  Rollins  v.  State,  22  Tex. 
App.  648,  8  S.  W.  769,  68  Am.  Rep.  669;  Waterman  v.  People,  67  til. 
^1;  State  v.  Humphreys,  10  Humph.  (Tenn.)  442;  Cunningham  v.  Peo- 
ple, 4  Hun  (N.  Y.)  466. 

It  is  not  forgery  to  falsely  and  fraudulently  make  a  will  which  is 
void  on  its  face  because  of  its  not  being  attested  by  the  number  of 
witnesses  required  by  statute,  Wall's  Case,  2  East,  P.  C.  963,  Mikell's 
Cas.  937;  or  a  note  or  other  agreement  which  is  void  because  it  fails 
to  express  a  consideration,  where  this  is  necessary,  or  to  specify 
any  amount,  etc.,  Rex  v.  Burke,  Russ.  ft  R.  496;  People  v.  Shall,  9  Cow. 
(N.  Y.)  778;  or  an  acceptance  on  a  bill  of  exchange  which  is  void  for 
noncompliance  with  a  statute,  Moffatt's  Case,  2  East,  P.  C.  964,  1  Leach, 
€.  C.  433;  or  an  undated  railroad  ticket  that  shows  upon  its  face  that 
It  is  void  without  a  date.  State  v.  Lieonard,  171  Mo.  622,  71  S.  W.  1017, 
:94  Am.  St.  Rep.  798. 
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And  it  is  not  forgery  to  make  a  release  of  all  claims  of  a  certain 
person^  where  such  person  has  no  claims.^^*  Thus,  the  making 
or  altering  of  a  receipt  of  payment  of  a  debt  after  the  creditor 
has  made  an  assignment  in  bankruptcy  is  not  forgery,  for  the 
assignment  vests  the  right  of  action  on  the  debt  in  the  assignee, 
and  no  acquittance  by  the  bankrupt  can  haye  any  effect^^^ 

(fc)  Apparent  Validity  or  Efficacy. — ^It  is  not  necessary  that 
the  instrument  shall  have  any  real  validity  or  legal  efficacy. 
It  is  sufficient  if  it  has  such  an  apparent  legal  efficacy  that  it 
may  deceive  and  defraud.*®* 

(c)  Similitude  of  Instrument, — ^It  has  been  held  that  the 
false  instrument,  to  constitute  forgery,  must  bear  such  a  re- 
semblance to  the  genuine  instrument,  or  to  what  it  would  be  if 
genuine,  that  it  might  deceive  a  person  of  ordinary  caution  and 
observation.*®'  But  it  is  not  necessary  that  the  resemblance 
shall  be  so  close  that  the  instrument  might  deceive  persons  of 
experience,**®  or  that  it  might  deceive  on  close  inspection.*** 

M«  Bamum  v.  State,  15  Ohio,  717,  46  Am.  Dec.  601. 
e«T  Id. 

•M  See  Reg.  t.  Pike,  2  Mood.  C.  C.  70,  8  Jur.  27;  State  v.  Coyle,  '41 
Wis.  267;  State  v.  Pierce,  8  Iowa,  231;  State  v.  Johnson,  26  Iowa,  407. 

It  Is  Immaterial  that  the  person  whose  name  is  forged  to  a  note  la 
without  legal  capacity  to  make  It,  as  a  married  woman.  King  t. 
State,  42  Tex.  Cr.  R.  108,  67  S.  W.  840,  96  Am.  St  Rep.  792;  People 
T.  Knimmer,  4  Park.  Cr.  R.  (N.  T.)  217;  or  that  the  person  is  dead; 
Brewer  v.  State,  82  Tex.  Cr.  R.  74,  22  S.  W.  41,  40  Am.  St  Rep.  760. 

The  instrument  need  not  be  stamped  with  revenue  stamps.  King 
T.  State,  42  Tex.  Cr.  R.  108,  67  S.  W.  840,  96  Am.  St  Rep.  792;  Rez 
V.  Teague,  Russ.  k  R.  38,  Mlkeirs  Cas.  937. 

The  fraudulent  alteration  of  a  bill  of  exchange  after  it  has  been 
reissued  in  violation  of  the  stamp  act  Is  none  the  less  forgery.  Rez 
V.  Teague,  Russ.  k  R.  83,  Mlkell's  Cas.'  937. 

eMSee  Dement  v.  State,  2  Head  (Tenn.)  605,  76  Am.  Dec.  747; 
Garmlre  v.  State,  104  Ind.  444,  4  N.  B.  64;  State  v.  Covington,  94  N. 
C.  913,  66  Am.  Rep.  660;  Com.  v.  Stephenson,  11  Cush.  (Mass.)  481, 
69  Am.  Dec.  164;  State  v.  Leonard,  171  Mb.  622,  71  8.  W.  1017,  94  Am. 
St  Rep.  798. 

6BoCom.  V.  Stephenson,  11  Cush.  (Mass.)  481,  69  Am.  Dec.  164;  Hess 
V.  SUte,  6  Ohio,  6,  22  Am.  Dec.  767;  Oarmlre  v.  State,  104  Ind.  444» 
4  N.  E.  64;   Barnes  v.  Com.,  101  Ky.  666,  41  S.  W.  772. 
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Thus,  in  a  Massachusetts  case  it  was  held  that  signing  another's 
name  to  a  check  on  a  bank  may  be  a  forgery,  although  the 
signature  may  not  be  so  much  like  the  genuine  signature  as  to 
be  likely  to  deceive  the  officers  of  the  bank.  "It  is  not  neces- 
sary/' it  was  said,  "that  there  should  be  so  close  a  resemblance 
to  the  genuine  handwriting  of  the  party  whose  name  is  forged 
as  would  impose  on  persons  having  particular  knowledge  of  the 
handwriting  of  such  party ;  nor  is  it  necessary  that  the  officers 
of  the  bank  upon  which  a  check  purports  to  have  been  drawn 
would  probably  have  been  misled  and  deceived  by  it.  The 
intent  to  defraud  the  bank  may  exist,  though  the  officers  of  the 
bank,  from  their  better  acquaintance  with  the  genuine  hand- 
writing of  the  drawer,  would  readily  have  detected  the  check 
as  a  coimterfeit  one."^®*  The  fact  that  the  name  is  misspelled 
does  not  prevent  the  fraudulent  signing  of  another's  name  from 
being  a  forgery.*®^ 

(d)  Efficacy  Dependent  upon  Extrinsic  Facts. — It  is  not 
necessary  that  the  efficacy  of  the  instrument  shall  be  apparent 
upon  its  face.  It  may  depend  upon  extrinsic  facts.  As  was 
said  in  an  Alabama  case :  "When  the  instrument  does  not  ap- 
pear to  have  any  legal  validity,  nor  show  that  another  might 
be  injured  by  it,  but  extrinsic  facts  exist  by  which  the  holder 
of  the  paper  might  be  enabled  to  defraud  another,  then  the  of- 
fense is  complete;  and  an  indictment  averring  the  extrinsic  ' 
facts,  disclosing  its  capacity  to  deceive  and  defraud,  will  be 
supported.  The  fact  that  the  paper  is  incomplete  and  imper- 
fect in  itself,  and  that  without  the  knowledge  of  extrinsic 
facts  it  does  not  appear  that  it  has  the  vicious  capacity,  only 

•01  See  State  v.  Robinson,  16  N.  J.  Law,  510. 

693  Com.  v.  Stephenson.  11  Cush.  (Mass.)  481,  69  Am.  Dec.  154. 

•siGooden  v.  State,  55  Ala.  178  (where  the  name  "Thweatt"  was 
spelled  "Threet");  Bayslnger  v.  State,  77  Ala.  63  (where  the  name 
"McGowen"  was  spelled  "McGowe");  Hale  v.  State,  120  Ga.  183,  47  S. 
E.  631  (where  the  pame  "Greer"  was  spelled  "Grler").  See,  also. 
State  V.  Covington,  94  N.  G.  913,  55  Am.  Rep.  650. 
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renders  it  necessary  that  the  indictment  should  aver  the  ex- 
trinsic facts."®*^ 

(c)  False  Entries  in  Boohs  of  Account — A  person  is  not 
guilty  of  forgery  in  making  false  entries  in  his  own  hooks  of 
account,  though  his  purpose  may  he  to  defraud,***  except,  per- 
haps, where  the  book  is  a  book  of  original  entry  which  is  ad- 
missible in  evidence  to  prove  claims.***  But  it  is  forgery  to 
fraudulently  make  a  false  entry,  or  fraudulently  alter  an  entry, 
in  a  bank  pass  book,**^  or,  it  seems,  in  pass  books  with  grocers 
and  other  tradesmen.***  And  false  entries  fraudulently  made 
by  employes  in  the  books  of  their  employers  may  constitute 
forgery.*** 

(/)  Recommendations  and  Certificates  of  Character. — A  let- 
ter recommending  another  as  a  person  of  financial  standing 
and  responsibility  may  impose  a  legal  liability  if  false,  and 
therefore  such  a  letter  is  clearly  the  subject  of  forgery.''**  In 
England  it  has  been  held  that  it  is  forgery  at  common  law  to 
fraudulently  make,  in  another's  name,  false  certificates  or  testi- 

094  Rembert  v.  State,  68  Ala.  467,  26  Am.  Rep.  639.  In  this  case  the 
entire  Instrument  charged  to  have  been  forged  was:  "Due  8.26  Askew 
Brothers."  There  was  a  conviction,  and,  after  an  elaborate  considera- 
tion, it  was  sustained. 

There  are  many  other' cases  which  support  the  text  See  Com.  ▼. 
Ray,  3  Gray  (69  Mass.)  441;  Bayslnger  v.  State,  77  Ala.  63;  State  v. 
Wheeler,  19  Minn.  98. 

Where  the  instrument  set  forth  is  of  no  apparent  efficacy  and  no  ex- 
trinsic facts  giving  it  efficacy  are  alleged,  the  Indictment  is  bad.  Peo- 
ple V.  Drayton,  168  N.  Y.  10,  60  N.  B.  1048. 

MB  state  V.  Young,  46  N.  H.  266,  88  Am.  Dec.  212. 

696 1  Whart  Crim.  Law,  9  666. 

«»7Reg.  V.  Smith,  Leigh  ft  C.  168.  9  Cox.  C.  C.  162;  Reg.  v.  Moody, 
Leigh  ft  C.  173,  9  Cox,  C.  C.  166;  Reg.  v.  Dodd,  18  Law  Times  (N.  S.) 
89;  Barnum  v.  State,  16  Ohio,  717,  46  Am.  Dec.  601. 

698  1  Whart.  Crim.  Law,  9  664. 

o0»  Biles  V.  Com.,  32  Pa.  629,  76  Am.  Dec.  668;  People  v.  Phelps,  49 
How.  Prac.  (N.  Y.)  462.  But  see  In  re  Windsor,  6  Best  ft  S.  622,  10 
Cox,  C.  C.  118,  11  Jur.  (N.  S.)  807. 

700  See  Ames'  Case,  2  Oreenl.  (Me.)  865.  Compare,  however,  the 
cases  cited  in  note  704,  infra. 
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xnonialg  of  character,  for  th^  purpose  of  obtaining  a  situation  as 
a  police  constable,^^^  or  schoolmaster. "^^^  To  forge  a  certificate 
of  service,  sobriety,  and  good  conduct  at  sea,  with  intent  to  de- 
ceive and  defraud,  has  also  been  held  to  be  indictable  at  common 
law.*^^^  It  seems,  however,  that  the  false  making  of  a  mere 
complimentary  letter  of  introduction,  or  of  certificates  of  char- 
acter which  confer  no  right  and  impose  no  duty,  is  not  f or- 
gerv.^®* 

397.  Fraudulent  Intent. 

To  constitute  forgery,  a  fraudulent  intent  is  always  essen- 
tial. There  must  not  only*be  a  false  making  of  an  instrument, 
but  it  must  be  with  intent  to  defraudJ^*  It  follows  that  a  per- 
son is  not  guilty  of  forgery  in  signing  another's  name  to  a  note 
or  other  instrument,  if  he  believes  that  he  has  authority  to  do 
so,  though  he  may  in  fact  have  no  authorityJ^*     If  there  ia  no 

Toi  Reg.  V.  Koah,  Dears,  ft  B.  C.  C.  650,  7  Cox,  C.  G.  503. 

T02  Reg.  T.  Sharman,  Dears.  C.  C.  285,  6  Cox,  C.  C.  212. 

TosReg.  V.  Tosliack,  1  Den.  C.  C.  492,  4  Cox,  C.  C.  38. 

T04  Waterman  v.  People,  67  111.  91;  Com.  v.  Hinds,  101  Mass.  209  r 
Com.  ▼.  Chandler,  Thach.  C.  C.  (Mass.)  187;  Mitchell  v.  State,  56  Qa 
171;  Foulke's  Case,  2  Rob.  (Va.)  836.  See  People  v.  Abeel,  45  Misc. 
86,  91  N.  Y.  Supp.  699. 

706  Rex  V.  Sheppard,  Russ.  ft  H.  169,  Beale's  Cas.  174,  MiliLeH'e  Cas. 
945;  Rex  v.  Forbes,  7  Car.  ft  P.  224;  Reg.  v.  Parish,  8  Car.  ft  P.  94  f 
Rex  V.  Bontien,  Russ.  ft  R.  260;  Com.  v.  Ladd,  15  Mass.  526;  Com.  v. 
Faster,  114  Mass.  8U>  19  Am.  Rep.  353;  Fox  v.  People,  95  111.  71;  Peo- 
ple V.  Fitch,  1  Wend.  (N.  T.)  198,  19  Am.  Dec.  477;  Parmelee  v.  Peo- 
ple, 8  Hun  (N.  Y.)  623;  Com.  v.  Sankey,  22  Pa.  390,  60  Am.  Dec  91; 
Arnold  Y.  Cost,  3  Qill  ft  J.  (Md.)  ^19,  22  Am.  Dec.  802;  Montgomery  v. 
State,  12  Tex.  App.  323;  State  v.  Eades,  68  Mo.  150,  30  Am.  Rep.  780; 
State  v.  Washington,  1  Bay  (S.  C.)  120, 1  Am.  Dec.  601;  State  y.  Floyd, 
5  Strob.  (S.  C.)  58,  53  Am.  Dec.  689;  Bamum  y.  State,  15  Ohio,  717, 
45  Am.  Dec.  601;  Hess  v.  State,  5  Ohio,  5,  22  Am.  Dec.  767;  State  v. 
Shelters.  51  Vt.  105,  31  Am.  Rep.  679;  Hill  y.  State,  1  Yerg.  (Tenn.) 
76,  24  Am.  Dec.  441. 

To«Rex  v.  Forbes,  7  Car.  ft  P.  224;  Reg.  v.  Parish,  8  Car.  ft  P.  94; 
Reg.  v.  Beard,  8  Car.  ft  P.  143;  Parmelee  y.  People,  8  Hun  (N.  Y.)  623; 
Thanks  y.  State,  25  Tex.  826;  Kotter  v.  Pepple,  150  111.  441,  87  N.  B. 
932. 
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such  antliorityy  however,  and  no  belief  that  there  is,  one  who 
signs  another^s  name  to  an  instrument  is  none  the  less  guilty 
of  f orgerj  because  he  believes  that  the  person  whose  name  he 
signs  will  ratify  his  act  and  pay  the  obligation.''^^  To  consti- 
tute forgery  by  the  use  of  a  fictitious  or  assumed  name,  an  in- 
tent to  defraud  is  just  as  much  necessary  as  in  other  cases."^^' 
One  who  signs  another's  name  to  an  obligation  is  guilty  of  for- 
gery, though  he  may  intend  ultimately  to  take  up  the  instru- 
ment, and  may  believe  that  no  one  will  be  injured  by  his  act, 
and  even  though  he  may  himself  subsequently  pay  the  obliga- 
tionJ^* 

Oeneral  Intent  to  Defraud. — In  some  jurisdictions  it  has 
been  held  that  there  must  be  a  specific  intent  to  defraud  some 
particular  person,  and  that  a  general  intent  to  defraud  is  not 
enough.''^®  In  other  jurisdictions  it  is  held  that  a  general  in- 
tent to  defraud  will  suffice J*^ 

Intent  may  be  Inferred. — The  intent  to  defraud,  while  al- 
ways necessary  in  forgery,  need  not  necessarily  be  proved  by 
direct  or  positive  evidence.  Such  an  intent  will  be  inferred  if 
the  defrauding  of  another  is  the  necessary  effect  and  conse- 
quence of  a  forgery  and  utteranceJ^^ 

398.  Actual  Injury  not  Necessary. 

While  an  intent  to  defraud  is  always  necessary  to  constitute 
forgery,  it  is  not  at  all  necessary  that  the  fraud  shall  be  in  fact 
accomplished.    The  inquiry  is  not  whether  anyone  has  been  actu- 

« 

TOT  Reg.  V.  Beard,  8  Car.  ft  P.  14*;  People  v.  Weaver,  177  N.  Y.  434« 
C9  N.  E.  1094. 

708  Rex  V.  Bontien,  Russ.  ft  R.  260. 

TOO  Reg.  T.  Geach,  9  Car.  ft  P.  499. 

710  Reg.  V.  Hodgson,  Dears,  ft  B.  C.  C.  S,  7  Cox,  C.  C.  122,  36  Eng. 
Law  ft  Eq.  626,  Mikell's  Gas.  946;  Bamum  v.  State,  15  Ohio,  717.  45  Am. 
Dec.  601;  Williams  v.  State,  51  Cku  535;  Barnes  v.  Com.,  101  Ky.  556, 
41  S.  W.  772.    And  see  Reg.  v.  Tylney,  1  Den.  C.  C.  319. 

Til  Arnold  V.  Cost,  3  Gill  ft  J.  (Md.)  219,  22  Am.  Dec.  302. 

TisRex  y.  Sheppard,  Rubs,  ft  R.  169,  Beale's  Cas.  174,  Mikell's  Cas. 
945. 
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ally  defrauded,  but  whether  anyone  might  have  been  defraud- 
ed; and  it  is  never  necessary,  unless  expressly  required  by  the 
terms  of  a  statute,  to  allege  or  prove  actual  in  jury  J^'  For  this 
reason  a  person  may  be  convicted  of  forging  a  note  with  intent 
to  defraud,  although  the  note  was  found  in  his  custody  when 
apprehended;'^*  and  a  person  may  be  convicted  of  forging  and 
uttering  an  instrument  with  intent  to  defraud,  though  there 
may  have  been  no  person  in  a  position  to  be  defrauded  by  his 
act.'^^  Falsely  making  an  order  for  goods  or  a  bill  of  exchange 
in  another's  name  is  forgery,  though  the  order  or  bill  may  not 

be  accepted.'^* 

« 

399.  Uttering  Forged  biBtniment. 

To  utter  or  pass  a  forged  instrument,  knowing  that  it  is 
forged,  is  a  distinct  misdemeanor  at  common  law.'^^' 

Knowledge  and  Intent — To  constitute  the  offense,  it  is  not 
at  all  necessary  that  the  utterer  shall  have  been  in  any  way  con- 
cerned in  the  forgery,  but  it  is  necessary  that  he  shall  know  that 
the  instrument  which  he  utters  is  forged.'^®  It  is  also  neces- 
sary that  he  shall  intend  to  defraud  some  person,*^^*  but  such  an 

718  Reg.  T.  Nash,  2  Den.  C.  C.  493,  16  Jur.  558;  Rex  v.  Crocker,  Ruse, 
ft  R.  97,  2  Leach,  C.  C.  987;  Rex  y.  Ward,  2  East,  P.  C.  861,  2  Strange, 
'747,  2  Ld.  Raym.  1461;  Rembert  y.  State,  53  Ala.  467,  25  Am.  Rep.  639; 
State  y.  Cross,  101  N.  C.  770,  7  S.  E.  715,  9  Am.  St  Rep.  53;  Williams 
y.  State,  61  Ala.  33;  Com.  y.  liadd,  15  Mass.  526;  State  y.  Jones,  9 
N.  J.  Law,  857,  17  Am.  Dec.  488;  People  y.  Fitch,  1  Wend.  (N.  Y.)  198, 
19  Am.  Dec.  477;  Arnold  y.  Cost,  8  0111  ft  J.  (Md.)  219,  22  Am.  Dec« 
802. 

714  Rex  y.  Crocker,  Russ.  ft  R.  97,  2  Leach,  C.  C.  987. 

TIB  Reg.  y.  Nash,  2  Den.  C.  C.  493,  16  Jur.  558. 

TittHale  y.  State,  1  Cold.  (Tenn.)  167,  78  Am.  Dec.  488. 

TIT  Reg.  y.  Sharman,  Dears.  C.  C.  285;  Com.  y.  Houghton,  8  Mass, 
107;  Brown  y.  Com.,  8  Mass.  59;  Lewis  y.  Com.,  2  Serg.  ft  R.  (Pa.)  651; 
Com.  y.  Speer,  2  Va.  Cas.  65. 

T18U.  S.  y.  Mitchell,  Baldw.  367,  Fed.  Cas.  No.  15,787;  U.  S.  y.  CarU, 
105  U.  S.  611;  Com.  y.  Searle,  2  Binn.  (Pa.)  882,  4  Am.  Dec.  446;  Sands 
y.  Com.,  20  Orat.  (Va.)  800;  Wash  y.  Com.,  16  Oratt.  (Va.)  530. 

TioRez  y.  Holden,  Russ.  ft  R.  154,  2  Leach,  C.  C.  1019,  2  Taunt.  334; 
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intent  may  be  inferred  from  the  circumstances,  as  from  the  fact 
that  he  knew  the  instrument  to  be  a  forgery,  and  the  probable 
consequence  of  its  utterance  was  to  defraud,^** 

Actual  Injury. — There  is  an  English  case  in  which  it  wa& 
held  that  at  common  law  an  indictment  would  not  lie  for  utter- 
ing a  forged  instrument  where  no  fraud  was  actually  perpe- 
trated,*^^^  but  this  is  not  the  law.  If  an  instrument  is  uttered 
with  knowledge  that  it  is  forged^  and  with  intent  to  defraud, 
and  the  instrument  is  such  that  it  might  defraud,  the  offense  of 
uttering  is  complete,  although  there  is  no  person  in  a  position 
to  be  defrauded  by  the  act,^^^  and  though  no  person  is  in  fact 
tiefraudedJ*'  The  instrument,  as  we  shall  see,  need  not  even 
be  actually  delivered  and  acceptedJ^*  There  is  an  uttering  of 
forged  bank  notes,  although  the  person  to  whom  they  are  de- 
livered is  an  agent  of  the  bank  for  the  purpose  of  detecting 
utterers,  and  has  applied  to  the  utterer  to  purchase  the  notes.^^ 

The  instrument  must  be  a  forged  instrument,  and  therefore 
it  must  be  such  an  instrument  as  may  be  the  subject  of  forgery, 
within  the  rules  heretofore  stated,'^'®  and  it  must  have  a  ten- 
dency to  defraud,  or  an  apparent  legal  eflScacy,^*^ 

The  Uttering. — To  constitute  this  offense  there  must  be  some- 
thing more  than  the  mere  possession  of  a  forged  instrument 

Reg.  Y.  Hodgson,  Dears.  ^  B.  C.  C.  8,  7  Cox,  C.  C.  122;  Reg.  v.  Brad* 
ford,  2  Fost.  ft  F.  859;  State  v.  Redatrake,  89  N.  J.  Law,  869. 

TsoRez  V.  Sheppard,  Ruse,  ft  R.  169,  Beale's  Cas.  174;  Reg.  v.  Oeach^ 
9  Car.  ft  P.  499;  Reg.  v.  Hill,  8  Car.  ft  P.  274;  Reg.  v.  Cooke,  8  Car. 
ft  P.  582;  Reg.  v.  Marcus,  2  Car.  ft  K.  356;  MiUer  v.  State,  61  Ind.  405; 
Com.  T.  Whitney,  Thach.  C.  C.  (Mass.)  588* 

721  Reg.  T.  Boult,  2  Car.  ft  K.  604. 

TS2  Reg.  Y.  Nash,  2  Den.  C.  C.  493. 

728  Id.;  People  v.  Caton,  25  Mich.  388;  Com.  t.  Ladd,  15  Mass.  526; 
Bishop  T.  State,  55  Md.  138;  Snell  y.  State,  2  Humph.  (Tenn.)  847; 
Hess  Y.  State,  5  Ohio,  5,  22  Am.  Dec.  767;  Rembert  v.  State,  58  Ala. 
467.  25  Am.  Rep.  639. 

T24  Note  730,  infra. 

726  Rex  y.  Holden,  Russ.  ft  R.  154,  2  Leach,  C.  C.  1019,  2  Taunt.  834. 

T26Ante,  S  393. 

TST  Ante,  S  896. 
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with  intent  to  utter  it''^  There  must  be  an  actual  uttering  or 
publication,  though  there  need  not  be  any  delivary  and  accept^ 
ance  or  actual  passing  of  the  instrument.  To  utter  and  publish 
an  instrument  is  to  declare  or  assert,  directly  or  indirectly, 
either  by  words  or  actions,  that  the  instrument  is  good.^**  Genr 
erally,  perhaps,  there  is  an  actual  passing  or  delivery  and  ac- 
ceptance of  the  instrument,  but  this  is  not  necessary.  It  is 
enough  if  it  be  merely  presented  or  offered  as  genuine.^'^  It 
has  been  held  an  uttering  to  offer  a  forged  instrument  in  pay- 
ment of  goods  and  leave  it  on  the  counter  of  a  shop  f^^  to  ex- 
hibit a  forged  receipt  to  a  person  for  the  purpose  of  obtaining 
credit,  though  the  party  refuses  to  part  with  the  possession  of 
the  paper  out  of  his  hand  ;^'*  to  pledge  a  forged  instrament  as 
security  for  a  debt;^^**  to  present  a  forged  draft  at  a  bank, 
although  payment  is  refused  f^^  to  stake  a  forged  instrument  at 
a  gaming  table  ;'^^*  to  leave  a  forged  instrument  for  record  with 
the  register  of  deeds  ;'^**  to  procure  the  probate  of  a  forged 
^J2j.784b  Qp  ^Q  exhibit  forged  certificates  of  character  for  the 

728  Com.  T.  Morse,  2  Mass.  138.  See  ante,  9  117.  It  is  otherwise  by 
statute  in  many  jurisdictions. 

Ts»l  Whart.  Crim.  Law,  9  703;  Com.  v.  Searle,  2  Binn.  (Pa.)  332,  4 
Am.  Dec.  446. 

780  Rex  Y.  Crowttaer,  5  Car.  it  P.  816;  Reg.  v.  Radford,  1  Den.  C.  C. 
59,  1  Car.  ft  K.  707;  Reg.  t.  Ion,  2  Den.  C.  C.  475,  6  Cox,  C.  C.  1; 
Chahoon  t.  Com.,  20  Orat.  (Va.)  734;  Com.  v.  Searle,  2  Binn.  (Pa.) 
332,  4  Am.  Dec.  446;  Smith  y.  State,  20  Neb.  284,  29  N.  W.  923,  57  Am. 
Rep.  832;  People  t.  Caton,  25  Mich.  388;  State  t.  Homer,  48  Mo.  520. 

731  Reg.  V.  Welch,  2  Den.  C.  C.  78,  4  Cox,  C.  C.  430. 

782  Reg.  Y.  Radford,  1  Den.  C.  C.  59,  1  Car.  ft  K.  707.  Compare  Rex 
Y.  Shukard,  Russ.  ft  R.  200. 

T8»a  Thurmond  y.  State,  25  Tex.  App.  366,  8  S.  W.  473. 

788  Rex  Y.  Crowther,  5  Car.  ft  P.  316. 

784  State  Y.  Beeler,  1  BreY.  (S.  C.)  482. 

784a  People  Y.  Swetland,  77  Mich.  53,  43  N.  W.  779;  Bspalla  y.  State, 
108  Ala.  38,  19  So.  82. 

7Mb  Corbett  y.  State,  5  Ohio  Clr.  Ct.  R.  165. 

C.  ft  M.  Crimes— 38. 
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purpose  of  obtaining  a  position.^'"    Other  cases  are  referred  to 
in  the  note  below  J** 

TM  Reg.  T.  Sharman,  Dears.  C.  C.  286,  6  Ck>x,  C.  C.  S12. 

T««  Delivering  a  forged  Instrument  to  a  creditor  conditionally:  Reg. 
T.  Ck>oke,  8  Car.  ft  P.  682. 

Pledging  a  forged  instrument:    Rex  t.  Blrkett,  Russ.  ft  R.  86. 

Depositing  forgeries  in  post  office:  Reg.  v.  Flnkelsteln,  16  Cos,  C. 
C.  107. 

It  is  not  an  uttering  to  exhibit  a  forged  check  or  note  merely  for 
the  purpose  of  creating  a  false  idea  of  wealth  or  professional  stand- 
ing. Rex  T.  Shukard,  Rubs,  ft  R.  200.  Nor  to  dellTer  a  writing  to  an 
accomplice  that  he  may  utter  it    Reg.  ▼.  Heywood,  2  Car.  ft  K.  862. 
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0FFBNSB8  AGAINST  THB  HABITATION  OF  INDIVIDUALS. 

I.     BUBOLABT,  99  400409. 
IL    Abson,  99  410-416. 

I.   BUBGLABT. 

400.  Definition  and  ElementB.— Burglary  is  one  of  the  oom« 
num-law  felonies.  It  ii  the  breaking  and  entering  of  the  dwell- 
ing house  of  another  by  nighty  with  intent  to  oommit  a  felony, 
whether  the  intent  be  executed  or  not.^  Five  things  are  essen- 
tial^ 

1.  The  premises  must  be  the  dwelling  house  of  another. 

But  the  dwelling  house  includes  outhouses  within  the 
curtilage  or  common  indosuris. 

2.  There  must  be  a  breaking,  and  it  must  be  of  some  part 

of  the  house  itself.  But  the  breaking  may  be  con- 
structive, as  well  as  actual  There  is  a  constructiye 
breaking  where  an  entry  is  effected — 

(a)  By  fraud  or  false  pretenses. 

(b)  By  intimidation. 

(c)  By  conspiracy  with  a  servant  or  other  Inmate,  who 

opens  the  door. 

(d)  By  coming  through  a  chimney. 

3.  There  must  be  an  entry.   But  the  slightest  entry— as  of 

a  hand,  or  even  of  an  instrument — is  sufficient. 

1  "A  burglar/'  said  Lord  Coke,  "Is  he  that  In  the  nighttime  breaketh 

a 

and  entreth  Into  a  mansion  house  of  another  of  Intent  to  kill  some 
reasonable  creature,  or  to  commit  some  other  felony  within  the  same, 
whether  his  felonious  intent  be  executed  or  not."  8  Inst.  63,  Mikeirs 
Cas.  908;  1  Hawk.  P.  C.  c.  38,  S  1;  4  Bl.  Comm.  224;  Brltt.  (Nlchoirs 
Trans.)  42,  Mikell's  Cas.  908;  Clarke  v.  Com.,  25  Grat.  (Va.)  908. 
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4.  Tha  breakiiig  and  entry  must  both  be  at  niglit  But 
they  need  not  be  on  the  tame  night. 

6.  There  mnst  be  an  intent  to  commit  a  felony  in  the  honse, 
and  this  intent  mnst  accompany  both  the  breaking  and 
the  entry«  But  the  intended  felony  need  not  be  com- 
mitted.' 

1^8  definition  and  analysis  is  of  burglary  at  common  law, 
and  does  not  necessarily  apply  to  statutory  burglaries  or  house- 
breakings. As  we  shall  see  later,  statutes  have  been  very  gen- 
erally enacted  changing  or  adding  to  the  common-law  definition 
of  burglary.*  These  statutes,  however,  must  be  construed  in 
the  light  of  the  common  law,*  and  they  cannot  be  properly 
understood  or  applied  without  a  knowledge  of  the  elements 
necessary  to  constitute  burglary  at  common  law. 

m 

401.  Oharaeter  of  the  Premiaea. 

(a)  Dwelling  House. — To  be  the  subject  of  burglary  at  com- 
mon law,  the  building  brc^en  and  entered  must,  except  as  stated 
below,  be  a  dwelling  house,  or  mansion  house, — domus  ma7i' 
sumdlis, — as  the  old  books  and  precedents  of  indictments  ex- 
press it.*  Burglary  at  common  law  is  peculiarly  an  offense 
against  the  security  of  the  habitation,  and  not  an  offense  against 

>In  State  v.  Whit,  4  Jones  (N.  C.)  349,  it  was  said:  "To  a  conylc- 
tion,  it  is  necessary  to  prove,  first,  the  breaking;  second,  the  entering; 
third,  that  the  house  broken  and  entered  is  a  mansion  house;  fourth, 
that  the  breaking  and  entering  was  in  the  nighttime;  fifth,  that  the 
breaking  and  entering  were  with  intent  to  commit  a  felony.  In  all 
theso  particulars  there  must  be  proof  satisfactory  to  the  minds  of  the 
jury;  and  if  the  state  fails  upon  any  one  point,  the  prisoner  is  entitled 
to  an  acquittal." 

8  Post,  S  409. 

4  See  Finch  v.  Com.,  14  Orat.  (Va.)  648;  Nicholls  y.  State,  68  Wis. 
416,  82  N.  W.  643;  Quinn  v.  People,  71  N.  T.  561,  Beale's  Cas.  789. 

5  4  Bl.  Comm.  224,  225;  1  Hale,  P.  C.  550,  556;  Rex  y.  Lyons,  1 
Leach,  C.  C.  186,  Beale's  Cas.  784;  Rex  y.  Martin,  Russ.  ft  R.  108;  Ful- 
ler y.  State,  48  Ala.  273;  HoUister  y.  Com.,  60  Pa.  103;  Scott  y.  State, 
62  Miss.  781;  State  y.  Clark,  89  Mo.  423,  1  S.  W.  332. 
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the  property  as  properly.^  There  were  two  exceptions  at  com- 
mon law  to  the  necessity  for  the  iwrmiises  to  be  a  dwelling 
house.  It  was  bnrglary  to  break  and  enter  a  church  with 
felonious  intent,'  or  to  break  and  enter  the  gate  or  wall  of  a 
walled  town  with  such  intent.® 

(6)  Oulhouses  within  the  Curtilage. — The  term  "dwelling 
house''  is  used  in  a  broad  and  somewhat  technical  sense,  and 
includes,  in  addition  to  the  dwelling  proper,  all  outhouses 
which  are  within  the  curtilage  or  common  inclosure,  and  which 
are  used  in  connection  with  the  dwelling  proper, — as  the 
stable,  outdoor  kitchen,  smokehouse,  offices,  etc.*     And  even 

•  See  the  cases  cited  aboye. 

T3  Inst  64;  1  Hale,  P.  C.  ^6;  1  Hawk.  P.  C.  c  88,  S  17;  Anon^  1 
Dyer,  99a,  pi.  58,  Beale's  Cas.  781;  Resolution  of  Judges,  Poph.  62, 
Mikell's  Cas.  919;  Reg.  v.  Baker,  3  Cox,  C.  C.  581. 

Lord  Coke  gave  as  the  reason,  that  a  ohurch  Is  the  mansion  house 
of  Almighty  God;  hut  Hale  says:  "This  is  only  a  quaint  turn,  without 
any  argument,  and  seems  invented  to  suit  his  definition  of  ^burglary, 
viz.,  the  breaking  into  a  mansion  house."  1  Hale,  P.  C.  556,  note.  And 
see  1  Hawk.  P.  C.  c.  38,  S  10. 

•  1  Hale.  P.  C.  556;  1  Hawk.  P.  C.  c.  38,  S  17. 

•  1  Hale,  P.  C.  558;  1  Hawk.  P.  C.  c.  38,  $12;  4  Bl.  Comm.  225;  Rex. 
v.  Claybum,  Russ.  ft  R.  360;  Rex  t.  Brown,  2  East,  P.  C.  487,  2  Leach, 
C.  C.  1016,  note;  Rex  v.  Gibson,  2  East,  P.  C.  508,  1  Leach,  C.  C.  357; 
Fisher  v.  State,  43  Ala.  17;  State  v.  Whit,  4  Jones  (N.  C.)  349;  Pitcher 
Y.  People,  16  Mich.  142;  People  y.  Aplin,  86  Mich.  393,  49  N.  W.  148. 
And  see  Quinn  y.  People,  71  N.  T.  561,  Beale's  Cas.  789,  Mikell's  Cas. 
922;  State  y.  Johnson,  45  S.  C.  483,  23  S.  E.  619. 

"The  capital  house  protects  and  priYileges  all  its  branches  and  ap- 
purtenances, if  within  the  curtilage  or  home  stall."    4  Bl.  Comm.  225. 

Thus,  a  smokehouse,  the  front  part  and  door  of  which  is  within  the 
yard  of  the  dwelling  house,  is  the  subject  of  burglary.  Fisher  y. 
State,  supra;  State  y.  Whit,  supra. 

The  same  is  true  of  a  bam  with  doors  opening  into  the  yard,  and 
forming  part  of  the  common  inclosure,  situated  about  eight  rods  troui 
the  dwelling.  Pitcher  y.  People,  supra.  And  see  People  y.  Taylor,  2 
Mich.  250. 

If  the  front  part  and  front  door  of  an  outhouse — as  a  smokehouse, 
for  instance — ^is  within  the  common  Inclosure,  the  whole  building  is 
protected,  and  burglary  may  be  committed  by  breaking  and  entering 
at  the  back.    Fisher  y.  State,  supra. 
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when  there  is  no  common  inclosure  the  dwelling  house  will  in- 
clude and  protect  an  outhouse  adjoining  it  and  used  in  connec- 
tion with  it,  as  outhouses  within  the  curtilage  are  generally 
used.^^  Buildings,  however,  that  are  entirely  separated  from 
the  dwelling  proper, — as  where  they  are  beyond  the  common 
inclosure,  if  any,  or  are  on  the  other  side  of  a  public  highway, — 
are  no  part  of  the  dwelling  house,  and  are  not  the  subject  of 
burglary  at  common  law.^*  There  need  be  no  direct  communi- 
cation with  the  dwelling  proper.*^ 

The  reason  why  it  is  held  to  be  burglary  to  break  and  enter 
buildings  adjoining  and  used  in  connection  with  the  dwelling 
proper  is  "the  midnight  terror  excited,  and  the  liability  created 
by  it  of  danger  to  human  life,  growing  out  of  the  attempt  to 
defend  property  from  depredation,"  and  this  must  be  taken 

10  Rex  v.  Brown,  2  East,  P.  C.  498. 

114  Bl.  Comm.  225;  Rex  y.  Westwood,  Russ.  ft  R.  495;  State  t. 
Jenkins,  6  Jones  (N.  C.)  430.  And  see  People  t.  Parker,  4  Johns.  (N. 
T.)  424;  'State  v.  Sampson,  125  S.  C.  667,. 82  Am.  Rep.  613;  Whalen  y. 
Com.,  17  Ky.  L.  R.  921,  82  S.  W.  1095. 

In  Curkendall  y.  People,  36  Mich.  809,  it  was  held  that  a  bam  sit- 
uated fifteen  rods  from  the  dwelling  house,  with  a  public  highway  be- 
tween them,  was  not  within  the  curtilage. 

And  in  Rex  y.  Westwood,  supra,  it  was  held  that  buildings  separated 
from  the  dwelling  house  by  a  public  road,  howeyer  narrow,  could  not 
be  regarded  as  a  part  of  the  dwelling  house,  so  as  to  be  the  subject 
of  burglary,  where  there  was  no  common  fence  or  roof  to  connect 
thorn,  though  some  of  the  offices  necessary  to  the  dwelling  house  ad- 
Joined  thereto,  and  though  there  was  an  awning  extending  therefrom 
to  the  dwelling  house.  And  see  for  a  like  holding  on  similar  facta, 
Rex  y.  Garland,  1  Leach,  C.  C.  144,  Mikell's  Cas.  920. 

13  Rex  y.  Gibson,  1  Leach,  C.  C.  357,  2  Bast,  P.  C.  508;  Rex  y.  Han- 
cock, Russ.  ft  R.  170;  Rex  y.  Chalking,  Russ.  ft  R.  334;  Rex  y.  Lithgo, 
Ru88.  ft  R.  357;  Quinn  y.  People,  71  N.  T.  561,  Beale's  Cas.  789,  Mikell's 
Cas.  922;  MitcheU  y.  Com.,  88  Ky.  349,  11  S.  W.  209.  Compare  Reg. 
y.  Higgs,  2  Car.  ft  K.  322. 

A  cellar  under  a  dwelling  house  is  a  part  of  the  dwelling  house  for 
the  purpose  of  burglary,  though  it  is  entered  from  the  outside  only, 
and  has  no  internal  communication  with  the  rest  of  the  house. 
Mitchell  y.  Com.,  supra. 
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into  consideration  in  determining  what  is  a  part  of  the  dwelling 
house  for  the  purpose  of  burglary.^* 

(c)  Shops,  Stores,  cfc.— A  shop,  store,  factory  or  other  busi- 
ness building,  not  being  within  the  curtilage  of  a  dwelling 
house,  is  certainly  not  the  subject  of  burglary  at  common  law, 
if  no  person  sleeps  in  it.^^  But  it  is  a  dwelling  house,  or  part 
of  a  dwelling  house,  within  the  definition  of  burglary,  if 
habitually  used  in  part  as  a  place  in  which  to  sleep,  either  by 
the  proprietor  or  by  his  servants,  or  if  it  is  in  a  building  another 
part  of  which  is  used  by  the  proprietor  as  his  dwelling.  And  it 
makes  no  difference  that  the  building  is  used  principally  for 
other  purposes,  or  that  the  occupant  does  not  take  his  meals 
there.  The  test  is  whether  it  is  habitually  used  as  a  place  to 
sleep.**  The  rule,  according  to  the  better  opinion,  is  the  same, 
if  a  clerk  or  servant  sleeps  in  a  store  merely  for  the  purpose  of 

IS  See  Quinn  v.  People,  71  N.  T.  561,  Beale's  Cas.  789,  MikeU's  Cas. 
922;  State  v.  Brooks,  4  Conn.  446. 

14  Rex  V.  Martin,  Russ.  ft  R.  108;  Rex  v.  Egglngton,  2  East,  P.  C. 
494,  2  Leach,  C.  C.  913;  State  y.  Jenkins,  6  Jones  (N.  C.)  480;  Hoi* 
lister  Y.  Com.,  60  Pa.  108;  People  v.  Parker,  4  Johns.  (N.  Y.)  424. 

IB  Rex  T.  Stock,  RusB.  it  R.  185,  2  Leach,  C.  C.  1015,  7  Taunt.  889; 
Ex  parte  Vincent,  26  Ala.  145,  62  Am.  Dec.  714;  Moore  t.  People,  47 
Mich.  639,  11  N.  W.  415;  People  y.  Grlffln,  77  Mich.  585,  42  N.  W.  1061; 
People  y.  Dupree,  98  Mich.  26,  56  N.  W.  1046;  State  t.  WlUlamB,  90  N. 
C.  724,  47  Am.  Rep.  541;  People  y.  Snyder,  2  Park.  Cr.  R.  (N.  T.)  23; 
Qulnn  y.  People,  71  N.  Y.  561,  Beale's  Cas.  789,  Mlkell's  Cas.  922. 

A  shop  or  store  In  a  dwelling  house  Is  a  part  of  the  dwelling  house 
for  the  purpose  of  burglary.  People  y.  Snyder,  supra;  Qulnn  y.  Peo- 
ple, supra.  But  not  If  the  shop  Is  leased  to  another  than  the  occu* 
pant  of  the  dwelling  and  no  one  lodges  In  the  shop.  Anon.,  Hutton, 
83  Mlkeirs  Cas.  920. 

In  People  y.  Dupree,  supra,  where  the  front  room  of  the  building  was 
occupied  by  the  owner  as  a  shoe  shop,  and  was  connected  with  the  rear 
and  oyerhead  portion,  which  was  used  as  a  dwelling,  the  whole  build- 
ing was  held  a  dwelling  house,  so  as  to  make  a  breaking  and  entering 
of  the  shop  burglary. 

In  Ex  parte  Vincent,  supra,  the  building  was  a  two-story  house. 
The  front  room  of  the  first  fioor  was  used  as  a  store,  and  the  back 
room  as  a  sleeping  apartment  by  the  proprietor.  The  rooms  on  the 
second  fioor  were  used  by  the  clerks  as  sleeping  apartments,  but  they 
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watdiing  and  protecting  the  property^  provided  it  is  his  rcgiH 
lar  sleeping  place.^^  But  occasionally  sleeping  in  a  store  does 
not  give  it  the  character  of  a  dwelling  house  or  make  it  the  sub- 
ject of  burglary.*^ 

402.  Occupancy  of  the  Presiiaea. 

(a)  In  General. — To  be  the  subject  of  burglary  at  common 
law^  the  house  must  be  occupied  as  a  dwelling.  It  is  not 
enough  that  it  is  suitable  for  a  dwelling,  and  that  it  is  intended 
to  occupy  it^  even  in  the  near  future,^^  or  that  perscms  other 

neither  took  their  meals  nor  had  their  washing  done  there.  It  was 
Held  that  the  building  was  a  dweUlng  hoose. 

Where  one  or  more  of  the  rooms  of  a  bulldlag  are  used  for  business 
purposes,  and  another  or  others  under  the  same  roof,  and  within  the 
same  four  outer  walls,  as  the  dwelling  of  the  proprietor,  there  need 
be  no  Internal  communication  between  them  to  render  the  former  a 
part  of  the  dwelling,  for  the  purpose  of  burglary.  Qulnn  v.  People, 
supra.    See,  also,  Rex  v.  Burrowoa,  1  Mood.  C.  C.  274. 

Compare  State  y.  Clark,  89  Mo.  423,  1  S.  W.  S32,  where  It  was  held 
that  a  basement  or  cellar,  with  only  an  outside  door,  used  for  the 
storage  of  Ice  and  beer,  and  having  rooms  above  ft  occupied  by  families 
as  a  residence,  with  no  Internal  communication  between  It  and  the 
rooms  above,  and  in  which  the  families  had  no  Interest,  and  over 
which  they  had  no  control,  was  not  a  dwelling  house. 

^•Rex  V.  Gibbons,  Russ.  k  R.  422;  U.  S.  v.  Johnson,  2  Craach,  C.  C, 
<U.  S.)  21,  Fed.  Cas.  No.  15,485;  State  v.  Outlaw,  72  N.  C.  598;  State 
V.  Williams,  90  N.  C.  724,  47  Am.  Rep.  541.  Compare,  contra.  Rex  v. 
Day  lee,  2  Leach,  C.  C.  876,  Beale's  Cas.  786;  Rex  v.  Flannagan,  Russ. 
H  R.  187. 

In  State  v.  Potts,  75  N.  C.  129,  it  was  held,  Judge  Rodman  delivering 
the  opinion,  that  the  person  sleeping  In  the  store  to  watch  and  pro- 
tect the  property  must  be  either  the  owner,  or  a  member  of  his  family, 
or  his  servant,  and  that  the  store  Is  not  a  dwelling  house,  so  as  to  be 
the  subject  of  burglary.  If  the  person  sleeping  there  Is  employed  to 
sleep  there  solely  as  a  watchman.  This  decision,  however,  though 
supported  by  some  of  the  early  Englfab  cases.  Is  contrary  to  the  weight 
of  authority.  In  the  later  case  of  State  v.  Williams,  supfa.  Judge  Ashe 
said  that  Judge  Rodman  drew  "a  nice  and  subtle  distinction,"  and  ex- 
pressed doubt  as  to  Its  soundness. 

Instate  v.  Jenkins,  6  Jones  (N.  C.)  4S0;  Rex  v.  Davlee^  2  lieach,  C^ 
C.  876,  Beale's  Cas.  786. 

i«  Rex  v.  Lyons,  2  Bast,  P.  C.  497,  1  Leach,  C.  C.  186,  Beale's  Caa. 
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tban  memVers  of  the  owner's  family  or  servants  hare  been  pro- 
eured  to  sleep  in  it  for  the  purpose  of  protecting  it.^^^  It  is 
not  necessarf,  however,  if  the  honse  is  occnpied,  that  any  per- 
son shall  be  actually  in  it  at  the  time  of  the  breaking  and  en- 
try.^' If  the  occupant  of  a  house  locks  it  up  and  leaves  it, 
without  intending  to  return,  it  ceases  to  hare  the  character  of  a 
dwelling  house,  though  the  furniture,  plate,  and  other  house- 
hold goods  may  be  left  in  it.^  But  if  he  leaves  temporarily, 
with  the  intention  of  returning,  though  he  may  remain  away 
for  some  time,  the  house  remains  a  dwelling  house,  and  a  break- 
ing and  entry  in  his  absence,  with  a  felonious  intent,  is  burg- 
lary.^* Whether  or  not  there  is  the  animus  reverUndi  is  the 
test" 

(&)  Apartment  Houses,  Hotels,  etc, — It  may  be  burglary 
for  a  person  to  break  and  enter,  with  felonious  intent,  apart- 
ments or  rooms  in  a  building  in  which  he  himself  dwells  in  an- 
other apartment  or  room.  A  flat  or  tenement  in  an  apartment 
or  tenement  house  is  the  separate  dwelling  of  the  occupant,  as 
far  as  the  occupants  of  the  other  apartments  or  tenements  are 
concerned,  and,  if  one  of  them  breaks  and  enters  the  apartment 

784;  Rex  y.  Martin,  Russ.  ft  R.  108;  Rex  v.  Thompson,  2  Leach,  C.  C. 
771,  2  East,  P.  C.  498;  Fuller  v.  State,  48  Ala.  273;  Scott  ▼.  State,  62 
Miss.  781.    Compare,  as  erroneous.  Com.  v.  Brown,  8  Rawle  (Pa.)  207. 

Wbere  neither  the  owner  of  a  house  nor  any  of  his  family  or  serr- 
ants  have  ever  slept  in  the  house,  It  is  not  his  dwelling  house,  so  as 
to  be  the  subject  of  burglary,  though  he  has  used  it  for  his  meals, 
and  all  the  purposes  of  his  business.    Rex.  v.  Martin,  supra. 

18a  Rex  V.  Harris,  2  Leach,  C.  C.  701,  Mikell's  Cas.  921. 

i»Anon.,  Moore,  660,  pi.  903,  Beale's  Caa.  782;  Resolution  of  Judges, 
Poph.  62,  Mikell's  Cas.  919;  State  v.  Meerchouse,  34  Mo.  344,  86  Am. 
Dec.  109;  Com.  v.  Brown,  3  Rawle  (Pa.)  207;  State  t.  Williams,  40  W. 
Ya.  268,  21  S.  EL  721. 

20  Rex  ▼.  Flannagan,  Russ.  ft  R.  187;  State  t.  Meerchouse,  84  Mo. 
344,  86  Am.  Dec.  109. 

SI  1  Hale,  P.  C.  656;  1  Hawk.  P.  C.  c.  38,  S  18;  Schwabacher  v.  Peo- 
ple, 165  111.  618,  46  N.  E.  809;  State  y.  Meerchouse,  stipra;  Com.  y. 
Brown,  a  Rawle  (Pa.)  207. 

S3  State  y.  Meerchouse,  supra;   Schwabacher  y.  People,  supra. 
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or  tenement  of  another  with  felonious  intent,  he  is  guilty  of 
burglary.^'  For  the  same  reason  it  is  burglary  for  a  guest  or 
lodger  in  a  hotel  or  lodging  house  to  break  and  enter  the  room 
of  another  guest  or  lodger,  with  felonious  intent,**  or  for  a 
servant  to  break  and  enter  the  room  of  his  master  or  a  guest 
with  a  like  intent.*** 

403.  Ownership  of  Premises. 

The  house  must  be  the  house  of  another  ;*'  but,  as  burglary  is 
an  offense  against  the  security  of  the  habitation,  and  not  against 
the  property,  occupation,  not  ownership,  is  the  test*®  The 
owner  of  a  house,  occupied  by  a  lessee  as  a  dwelling,  would  be 
guilty  of  burglary  in  breaking  and  entering  the  same  with 
felonious  intent*^  Since  a  guest  at  a  hotel  or  lodging  house 
has  a  special  right  of  occupancy  of  his  room,  it  would  seem 
that  the  landlord  may  be  guilty  of  burglary  in  breaking  and  en- 

M  People  Y.  Bush,  8  Park.  Cr.  R.  (N.  T.)  562;  Mason  ▼.  People,  26 
N.  T.  200,  Beale's  Cas.  788. 

2«  State  T.  Clark,  42  Vt  629. 

So  It  was  decided  in  England  with  respect  to  chambers  in  a  college 
or  inn  of  court    1  Hale,  P.  C.  656. 

24ARex  T.  Gray,  1  Strange,  481;  Colbert  t.  State,  91  Oa.  706,  17  S. 
B.  840. 

2B  Clarke  t.  Com.,  25  Orat  (Va.)  908. 

>•  See  Rex  y.  Jarvis,  1  Mood.  C.  C.  7;  Rex  y.  Jlobllng,  Rubs.  41  R.  625; 
White  y.  State.  49  Ala.  344 ;  Smith  y.  People,  115  111.  17,  8  N.  B.  733. 

Though  it  is  impossible  for  persons  to  occupy  a  house  as  a  dwelling 
as  partners,  it  is  held  that  a  building  occupied  by  a  firm  in  their 
business,  and  also  by  one  of  the  partners  as  his  dwelling,  may  be  de* 
scribed  in  an  indictment  foir  burglary  as  the  "dwelling  house"  of  the 
firm.  Quinn  y.  People,  71  N.  T.  561,  Beale's  Cas.  789;  Rex  y.  Athea, 
Mood.  C.  C.  329;  Rex  y.  Stock,  Russ.  ft  R.  185,  2  Leach,  C.  C.  1015,  2 
Taunt.  889. 

And  a  building  owned  by  a  corporation,  and  liyed  in  by  its  servant, 
may  be  described  as  the  house  of  the  corporation,  *'for,  though  an  ag- 
gregate corporate  body  cannot  be  said  to  inhabit  anywhere,  yet  they 
may  haye  a  mansion  house  for  the  habitation  of  their  seryants."  Haw- 
kins' Case,  2  Bast,  P.  C.  601;  Picket's  Case,  Id. 

ST  See  Rex  t.  Jarvis,  supra;  Rex  y.  Jobling,  supra;  Smith  y.  People^ 
supra.  • 


BURULART.  M3 

tering  the  eame,  but  this  is  not  the  case  under  all  circum- 
stances. If  a  guest  is  merely  a  transient,  an  indictment  for 
breaking  and  entering  his  room  must  describe  the  premises  as 
the  dwelling  house  of  the  landlord  f^  and  in  such  a  case,  there- 
fore, a  breaking  and  entry  by  the  landlord  would  not  be  burg- 
lary. It  is  otherwise,  however,  if  the  guest  or  lodger  has  per- 
manent apartments.^ 

404.  The  Breaking.  « 

(a)  Necessity  for  a  Breaking. — ^Burglary  cannot  be  commit- 
ted without  a  breaking,  actual  or  constructive,'®  It  is  not  burg- 
lary, therefore,  in  the  absence  of  fraud,  intimidation,  or  con- 
spiracy with  a  person  in  the  house,  as  a  servant,'^  to  enter, 
without  breaking,  through  an  aperture  left  in  the  walls  or  roof 
of  a  house,  or  through  a  door  or  window  that  is  already  open. 
And  it  can  make  no  difference,  in  the  latter  case,  that  the  door 
or  window  is  only  partly  open,  however  slightly,  and  has  to  be 
pushed  further  open  in  order  to  enter.' ^    It  was  said  in  a  North 

"  1  Hale,  P.  C.  567;  1  Hawk.  P.  C.  c.  88,  S  13;  Prosser's  Case,  2  East, 
P.  C.  502. 

a»l  Hale,  P.  C.  556;  1  Hawk.  P.  C.  c.  88,  S  13;  People  v.  St.  Clair, 
38  Cal.  137.  And  see  Rex  v.  Carrell,  1  Leach,  C.  C.  237,  2  East,  P.  C. 
506. 

«oi  Hale,  P.  C.  551,  552;  1  Hawk.  P.  C.  c.  38,  §8  3,  4;  Clarke  v.  Com., 
25  Grat.  (Va.)  908;  Brown  v.  State,  55  Ala.  123;  White  v.  State,  51 
Ga.  285;  and  cases  cited  in  the  notes  following. 

"  Post,  S  404d. 

82  1  Hawk.  P.  C.  c.  38,  S  4;  Rex  v.  Hyams,  7  Car.  ft  P.  441,  Mikell's 
Cas.  909;  Reg.  v.  Davis,  6  Cox,  C.  C.  369;  State  v.  Wilson,  1  N.  J.  Law, 
439,  1  Am.  Dec.  216;  Com.  v.  Steward,  7  Dane's  Abr.  136,  Beale's  Cas. 
786;  Com.  v.  Strupney,  105  Mass.  588,  7  Am.  Rep.  556;  State  y.  Boon, 
13  Ired.  (N.  C.)  244,  57  Am.  Dec.  555;  McGrath  t.  State,  25  Neb.  780, 
41  N.  W.  780;  White  v.  State,  51  Ga.  285. 

Thus,  it  has  been  held  not  to  be  burglary  to  enter,  without  any 
breaking,  through  an  aperture  left  in  a  cellar  window  to  admit  light. 
Rex  y.  Lewis,  2  Car.  ft  P.  628,  Mikell's  Cas.  913;  or  through  an  open 
transom,  McGrath  v.  State,  supra;  or  through  a  hole  in  the  roof  left 
for  the  purpose  of  light.  Rex  v.  Spriggs,  1  Mood,  ft  R.  357. 

In  Claiborne  v.  State  (Tenn.)  83  S.  W.  352,  It  was  held  a  suflicient 
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Carolina  case:  ^Tassing^  an  imaginary  line  is  a  breaking  of 
the  close/  and  will  sustain  an  action  of  trespass  qiuire  clansum 
f regit.  In  burglary  more  is  required, — there  must  be  a  break- 
ing, removing  or  putting  aside  of  something  material  which 
constitutes  a  part  of  the  dwelling  house,  and  is  relied  on  as  a  se- 
curity against  intrusion.  ♦  ♦  ♦  Leaving  a  door  or  win- 
dow open  shows  such  negligence  as  to  forfeit  all  claim  to  the 
peculiar  protection  extended  to  dwelling  houses,"'' 

Some  Part  of  the  House  must  be  Broken, — Not  only  must 
there  be  a  breaking,  but  it  must  be  of  some  part  of  the  house 
itself.  It  is  not  burglary  to  break  through  an  outside  gate  or 
fence  which  forms  no  part  of  the  house>  and  then  enter  the 
house  through  an  open  door  or  window.**  Not  it  is  burglary 
to  enter  a  house  without  breaking,  and  then  break  something 
in  the  house  which  forms  no  part  of  it,  as  a  trunk,  or  a  chesty 
or  a  cupboard ;  and  it  can  make  no  difference,  in  such  a  case, 
that  the  chest  or  cupboard  is  fixed  in  the  wall.'* 

(6)  Technical  Meaning  of  Breaking — Slightest  Breaking 
Sufficient. — The  word  ''breaking"  in  the  definition  of  burglary 
is  used  in  a  technical,  rather  than  its  popular  sense.  Any  re- 
moving or  putting  aside  of  something  material  which  consti- 
tutes a  part  of  the  house,  and  which  is  relied  upon  as  security 
against  intrusion,  is  sufficient.'*  Thus,  there  is  a  sufficient 
breaking  if  glass  is  broken  or  pushed  out  of  a  window  or  door 
in  order  to  effect  an  entrance,  though  it  may  have  been  cracked, 

breaking  to  raise  a  window  sash  enough  to  admit  entry,  though  it  was 
already  open. 

M  State  v.  Boon,  13  Tred.  (N.  C.)  244.  67  Am.  Dec.  555. 

•4  Rex  V.  Bennett,  Russ.  ft  R.  289;  Rex  v.  Davis,  Russ.  ft  R.  322. 

In  Rex  V.  Paine,  7  Car.  ft  P.  135,  it  was  held  that  a  shutter  hox 
which  partly  projected  from  a  house,  and  adjoined  the  side  of  a  shop 
window,  was  not  a  part  of  the  house,  and  that  a  breaking  and  enter- 
ing of  the  same  was  not  burglary. 

»1  Hale,  P.  C.  654;  Anon.,  Post  108,  Mikeirs  Cas..  919;  State  v. 
Wilson,  1  N.  J.  Law,  439,  1  Am.  Dec.  216. 

so  See  Com.  v.  Stephenson,  8  Pick.  (Mass.)  354,  Beale's  Cas.  787. 
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CHty  or  eren  broken  to  some  extent  before.^^  And  it  is 
if  a  house  is  burned  in  <mier  to  enter  f^  if  a  latch  is  lifted,  or 
knob  turned,  or  even  if  a  door,  window,  transom,  or  trapdoor, 
which  is  entirely  closed,  is  pushed  open,  though  it  may  not  be 
locked  or  latched,  but  may  be  held  in  place  by  a  wedge  or  by 
its  weight  only  ;'^  if  a  netting  or  screen  is  removed  from  an 

•7  In  Reg.  V.  Bird,  9  Car.  ft  P.  44,  38  E.  C.  L.  88,  it  was  held  a  suffi- 
cient breaking  to  push  in  the  glass  of  a  window  which  had  been  cut, 
where  every  part  of  the  glass  remained  in  its  place  until  pushed  in. 
See,  alBO,  Rex  v.  Smith,  Rubs,  ft  R.  417;  Rex  v.  Robinson,  1  Mood.  C.  C. 
827. 

B8  White  V.  State,  49  Ala.  844,  where  it  is  held  that  "a  breaking  may 
be  done  by  fire  as  well  as  by  other  means,  and  the  breaking  is  not  ' 
lost  or  merged  in  the  consumption"  of  the  house  by  the  fire. 

B»l  Hale,  P.  C.  662;  Rex  v.  Haines,  Russ.  ft  R.  461;  Rex  v.  Hall, 
Russ.  ft  R.  856;  Rex  v.  Hyams,  7  Car.  ft  P.  441,  Mikeirs  Cas.  909; 
Finch  V.  Com.,  14  Orat.  (Va.)  643;  Com.  v.  Steward,  7  Dane's  Abr. 
(Mass.)  136,  Scale's  Cas.  786;  State  v.  Reid,  20  Iowa,  413;  People  v. 
Bush,  3  Park.  Cr.  R.  (N.  T.)  562;  State  v.  Boon,  18  Ired.  (N.  C.)  244, 
57  Am.  Dec.  665;  State  v.  Fleming,  107  N.  C.  906,  12  S.  B.  181;  Dennis 
V.  People,  27  Mich.  161;  Frank  v.  State,  89  Miss.  706.  And  see  Lyons 
V.  People,  68  111.  271;  People  v.  Dupree,  98  Mich.  26,  66  N.  W.  1046, 
MUloH's  Cas.  909. 

In  Timmons  v.  State,  84  Ohio  St.  426,  32  Am.  Rep.  876,  this  was  held 
to  be  a  "breaking,"  within  the  Ohio  statute  requiring  a  "forcible" 
breaking. 

In  the  Virginia  case.  Finch  v.  Com.,  supra^  it  was  held  a  sufficient 
breaking  where  an  entry  was  made  through  a  door  which  was  so  closed 
that  it  came  within  the  casing,  and  to  open  which  some  degree  of  force 
was  necessary. 

Pushing  open  a  closed  screen  door  is  a  breaking,  though  the  per* 
manent  door  is  open.    State  v.  Conners,  96  Iowa,  485,  64  N.  W.  295. 

To  open  the  lower  half  of  a  bam  door  is  a  breaking,  though  the  up- 
per half  stood  open.  Ferguson  v.  State,  62  Neb.  432,  72  N.  W.  690,  66 
Am.  St.  Rep.  612. 

That  it  is  a  sufficient  breaking  to  push  open  a  closed  transom,  trap« 
door,  or  similar  contrivance,  though  unfastened,  and  held  in  its  place 
by  its  weight  only,  see  Rex  v.  Brown,  2  East,  P.  C.  487,  2  Leach,  C.  C. 
1016,  note;  Rex  v.  Russell,  1  Mood.  C.  C.  377;  Timmons  v.  State,  34 
Ohio  St.  426,  32  Am.  Rep.  876;  Dennis  v.  People,  27  Mich.  161;  Nash 
V.  State,  20  Tex.  App.  884,  64  Am.  Rep.  529.  Compare  Rex  v.  Lawrence, 
4  Car.  ft  P.  231. 

To  push  aside  the  band  which  connects  machinery  in  two  rooms 
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Otherwise  open  window  ;^  or  if  a  hole  is  dug  under  a  buildings 
made  of  logs  restiiig  on  the  ground,  and  without  a  floor  other 
than  the  ground>^  In  all  of  these  cases  there  is  a  removing  or 
putting  aside  of  some  part  of  the  house  intended  as  security 
against  intrusion,  and  that  is  sufficient 

(c)  Breaking  Inner  Doors. — The  breaking  need  not  be  of  an 
outer  door  or  window.  If  a  man  enters  a  house  without  break- 
ing, and  when  in  the  house  unlocks  or  opens  a  closed  inner 
door  with  felonious  intent,  and  enters,  he  is  just  as  guiltj  as  if 
he  had  broken  an  outer  door.^'  A  servant,  though  lawfully  in 
a  house,  is  guilty  of  burglary  if,  with  intent  to  commit  a  felony, 
he  breaks  and  enters  the  chamber  of  his  master  or  mistress,  or 
any  other  room  into  which  he  has  no  right  to  enter.^*    And,  as 

sufficient  to  admit  one's  body  is  a  breaking.  Marshall  v.  State,  94  Oa. 
689,  20  S.  B.  482. 

To  remove  a  post  leaning  against  a  door  to  hold  it  shut  is  a  break- 
ing. State  V.  Powell,  61  Kan.  81,  58  Pac.  968;  Rose  v.  Com.,  19  Ky. 
L.  R.  272,  40  8.  W.  246. 

«<»Com.  V.  Stephenson,  8  Pick.  (Mass.)  864,  Beale's  Cas.  787;  State  v. 
Herbert,  68  Kan.  516,  66  Pac.  286. 

«i  Pressley  v.  State,  111  Ala.  84,  20  S.  W,  647;  Knotts  v.  State  (Tex. 
Cr.  App.)  82  S.  W.  582. 

«ti  Hale,  P.  C.  553;  1  Hawk.  P.  C.  c.  88,  S  4;  Rez  v.  Johnson,  2 
East,  P.  C.  488,  Beale's  Cas.  785;  Rolland  v.  Ck)m.,  85  Pa.  66;  State  v. 
Wilson,  1  N.  J.  Law,  489,  1  Am.  Dec.  216;  People  v.  Toung,  65  Cal. 
225,  8  Pac  813;  State  v.  Scripture,  42  N.  H.  485;  Martin  v.  State,  1 
Tez.  App.  526. 

In  such  a  case  he  is  guilty  of  breaking  and  entering  the  house  with 
felonious  intent.    State  v.  Scripture,  supra;  People  v.  Young,  supra. 

It  matters  not  whether  he  intends  to  commit  the  felony  in  the  par- 
ticular room  into  which  this  inner  door  opens,  or  in  some  other  part 
of  the  house.    Rolland  v.  Com.,  supra. 

As  both  a  breaking  and  entry  are  necessary,  an  entry  without  a 
breaking  of  an  outer  door,  and  a  breaking  without  an  entry  of  an  inner 
door,  has  been  held  insufficient.    Reg.  v.  Davis,  6  Cox,  C.  C.  869. 

4s  1  Hale,  P.  C.  553,  554;  Rez  v.  Gray,  1  Strange,  481,  Beale's  Cas.  784; 
Edmond's  Case,  Hutton's  Rep.  20,  Mlkell's  Cas.  917,  cited  63  Ala.  145, 
35  Am.  Rep.  10;  Colbert  v.  State,  91  Qa.  705,  17  S.  B.  840;  Hild  v.  State, 
67  Ala.  89. 

It  is  burglary  for  a  servant,  left  in  charge  of  a  house,  to  break  and 
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we  have  seen,  a  guest  or  lodger  in  a  hotel  or  lodging  house,  or 
occupant  of  a  flat  in  an  apartment  house^  may  be  guilty  of 
burglary  in  breaking  and  entering  the  room  or  flat  of  another 
guest,  lodger,  or  tenant.^^ 

(d)  Constructive  Breahing — (i)  In  Oeneral. — There  need 
not  necessarily  be  an  actual  breaking  in  all  cases  to  constitute 
larceny.  There  are  circumstances  under  which  the  law  regards 
an  entry  as  a  constructive  breaking,  when  there  is  no  breaking 
at  all  in  the  popular  sense  of  the  word.^"^ 

(j8)  Entry  by  Artifice  or  Fraud. — ^If  a  person  gets  into  a 
house  by  some  trick  or  fraud,  with  intent  to  commit  a  felony 
therein,  there  is  constructive  breaking,  and  he  is  guilty  of 
burglary.**  Thus,  there  is  a  constructive  breaking  if  a  person 
effects  an  entrance  by  concealing  himself  in  a  box  ;*^  or  by  pre- 
tended hue  and.  cry,  or  abuse  of  legal  process,  for  the  purpose 
of  gaining  admission.*^  The  same  is  true  where  a  person,  by 
some  artifice  or  fraud,,  as  upon  a  false  pretense  of  business  or 
social  intercourse,  procures  the  door  of  a  house  to  be  opened  by 
the  occupant  or  a  member  of  the  family,  for  the  purpose  of 
entering  and  committing  a  felony.  If  he  enters  with  such  in- 
tent immediately  after  the  door  is  opened,  or  so  soon  afterwards 
as  not  to  allow  a  reasonable  time  for  shutting  it  again,  there  is 
a  constructive  breaking,  and  the  offense  is  burglary.*^     It  is 

enter,  with  felonioas  Intent,  a  closed  room,  into  which  he  has  no  right 
to  go  by  virtue  of  his  employment.    Hild  v.  State,  supra. 

44  Ante,  §  402h.  As  to  breaking  and  entering  by  the  landlord  of  a 
hotel  into  the  room  of  a  guest,  see  ante,  §  403. 

4B1  Hawk.  P.  C.  c.  38,  §  5;  2  Russ.  Crimes  (9th  Bd.)  1  et  seq.  And 
see  Clarke  v.  Com.,  26  Grat.  (Va.)  908;  State  v.  Henry,  9  Ired.  (N.  C.) 
463. 

4«Lo  Mott's  Case,  J.  Kelyng,  42,  Beale's  Cas.  783,  Mikell's  Cas.  913. 

4TLe  Mott's  Case,  supra;  Nicholls  v.  State,  68  Wis.  416,  32  N.  W.  543. 

4sl  Hale,  P.  b,  562,  563;  1  Hawk.  P.  C.  c.  38,  §  5;  Parr's  Case,  2 
Leach,  C.  C.  1064,  note. 

«•  Johnson  v.  Com.,  85  Pa.  64,  27  Am.  Rep.  622;  State  v.  Johnson, 
Phil.  (N.  C.)  186,  93  Am.  Dec.  587;  State  v.  Mordecai,  68  N.  C.  207; 
Clarke  v.  Com.,  26  Grat  (Va.)  908;  State  v.  Carter,  1  Houst.  C  C. 
(Del.)  402.    And  see  Ducher  v.  State,  18  Ohio,  308. 
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necesBary^  however,  that  the  eaatrj  be  made  immediately  er 
soon  after  the  doer  is  opened.  If  it  ia  left  open,  and  tiie  entry 
is  not  made  until  a  reaeonahle  time  for  shutting  it  has  elapsed, 
the  doctrine  of  constnictive  breaking  does  not  apply,  and  the 
entry  is  not  burglary.^ 

(S)  Eniry  by  Iniimidaiion. — ^In  many  cases  intimidation  is 
equivalent  to  actual  force.  It  is  so  in  bniglary.  Where,  in  con- 
sequence of  violence  commenced  or  threatened  by  a  man  in  or- 
der to  obtain  entrance  to  a  house,  the  owner,  either  from  ap- 
prdension  of  the  violence,  or  in  order  to  repel  it,  opens  the 
door,  and  the  man  then  enters  with  felonious  intent,  there  is  a 
constructive  breaking,  and  he  is  guilty  of  burglary."  To  ob- 
tain entrance  in  this  way  by  threatening  to  set  fire  to  the  house 
would  be  burglary. 

(4)  Opening  of  Door  by  Servant  or  Other  Inmate. — ^An- 
other case  of  constructive  breaking  is  where  a  servant  in  a 
house,  or  other  inmate,  opens  a  door  and  lets  in  a  confederate 
for  the  purpose  of  committing  a  felony.  In  such  a  case  both 
are  guilty  of  burglary.^  If  the  servant  has  no  criminal  intent, 
but  opens  the  door  merely  for  the  purpose  of  entrapping  one 
whom  he  suspects  of  an  intent  to  commit  burglary,  neither  is 
guilty." 

If  a  person  gains  admittance  on  a  false  pretense,  with  felonious  In- 
tent, and  then  opens  the  door  and  admits  an  accompUce,  both  are 
guilty  of  burglary.    Ck>m.  v.  Lowrey,  158  Mass.  18,  82  N.  B.  940. 

BO  State  v.  Henry,  9  Ired.  (N.  C.)  463.  In  this  case  the  occupant  of  a 
house  was  decoyed  to  a  distance  therefrom,  leaving  the  door  unfast- 
ened, and  his  family  neglected  to  fasten  It  after  his  departure.  Fifteen 
minutes  after  his  departure,  the  party  entered  through  the  open  door. 
It  was  held  that,  because  of  the  delay,  there  was  no  burglary. 

Bi2  Russ,  Crimes,  8;  1  Hale,  P.  C.  568;  Rex  y.  Swallow,  2  Russ. 
Crimes,  8;  Clarke  v.  Com..  26  Grat  (Va.)  908;  State  v.  Foster,  129  N. 
C.  704,  40  S.  E.  209. 

fitl  Hale,  P.  C.  653;  1  Hawk.  P.  C.  c.  88,  §  14;  Cornwall's  Case,  2 
Strange,  881;  Clarke  v.  Com.,  25  Grat.  (Va.)  908;  State  y.  Rowe,  98 
N.  C.  629,  4  S.  E.  606. 

B8  See  post,  i  404g. 
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(5)  Entry  through  Chimney. -^^It  is  also  a  constructive 
breaking  to  enter  through  a  chimney,  the  reason  being  that  a 
chimney  is  as  much  shut  as  the  nature  of  the  thing  will  admit. 
It  is  burglary,  therefore,  where  an  entry  is  effected,  with  felo- 
nious intent,  by  coming  down  a  chimney,  and  it  is  immaterial 
whether  the  burglar  succeeds  in  getting  into  any  of  the  rooms 
or  not.*** 

(e)  Entry  without  Breaking  and  Breaking  Out. — In  Eng- 
land, prior  to  the  statute  of  12  Anne,  c  1,  §  7  (the  date  of 
which  was  1713),  there  was  a  difference  of  opinion  whether  it 
was  burglary  to  enter  a  house  without  breaking,  and  then  break 
out  in  order  to  escape.  Lord  Bacon  and  some  others  maintained 
that  it  was,  but  the  contrary  was  asserted  by  Sir  Matthew  Hale, 
Lord  Holt,  and  others.***  Most  of  the  courts  in  this  country  in 
which  the  question  has  arisen  have  taken  the  latter  view,  and 
have  held  that  this  is  not  burglary  at  common  law.**®  This  is 
clearly  the  correct  view,  for  the  breaking  is  with  intent  to 
escape,  and  not  with  intent  to  commit  a  felony,  as  the  definition 
of  burglary  at  common  law  requires. 

Statutes. — The  difference  of  opinion  was  settled  in  England 
by  the  statute  of  Anne,  above  referred  to,  which  made  it  burg- 
lary for  a  person  to  enter  without  breaking,  with  intent  to 

Ml  Hale,  P.  C.  652;  1  Hawk.  P.  C.  c.  88,  §  4;  Rex  v.  Brlce,  Russ.  A 
R.  450,  MlkeU's  Cas.  911;  State  v.  Willis,  7  Jones  (N.  C.)  190;  Donohoo 
T.  State,  86  Ala.  281;  Olds  v.  State,  97  Ala.  81,  12  So.  409. 

In  State  v.  Willis,  supra,  it  was  held  in  effect  that  it  makes  no  dif« 
ference  how  low  the  chimney  is;  and  a  conviction  of  burglary  was 
sustained  where  the  entry  was  into  a  log  cabin  through  a  chimney 
which  was  made  of  logs  and  sticks,  and  which  was  partly  in  decay, 
and  not  more  than  five  and  a  half  feet  high.    Pierson,  C.  J.,  dissented. 

SB  See  1  Hale,  P.  C.  653,  554;  4  Bl.  Comm.  227;  Clarke's  Case,  2  East, 
P.  C.  490. 

BoRoUand  v.  Com.,  82  Pa.  806,  22  Am.  Rep.  758;  Brown  v.  State, 
66  Ala.  123;  Adkinson  v.  State,  5  Baxt.  (Tenn.)  669.  And  see  White 
V.  State,  51  Ga.  285;  Stete  v.  McPherson,  70  N.  C.  239;  Wine  v.  State, 
25  Ohi.0  St.  69. 

Slate  V.  Ward,  43  Conn.  489,  and  State  y.  Bee,  29  S.  C.  81,  6  S.  E.  911, 
are  to  the  contrary. 

C.   &  M.   Crimes— 39. 
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commit  a  felony,  or,  being  in  the  house,  to  commit  anj  felony, 
and  then  in  the  nighttime  break  out  of  the  house.  This  statute 
is  not  in  force  in  this  country,^^  but  in  some  states  similar 
statutes  have  been  enacted,*^* 

(/)  Entry  by  One  Having  a  Right  to  Enter. — ^If  a  person 
has  a  right  to  enter  a  house  or  room,  his  opening  a  door  and 
entering  cannot  constitute  a  breaking,  so  as  to  render  him 
guilty  of  a  burglary,  whatever  may  be  his  intent  in  entering. 
For  example,  a  person  who  occupies  a  room  jointly  with  an- 
other cannot  commit  burglary  in  opening  the  door  and  entering, 
even  though  he  may  do  so  with  intent  to  steal  the  other's  prop- 
erty.'* The  same  is  true  where  a  guest  who  is  lawfully  in  an 
inn  enters  the  barroom  with  intent  to  steal,  for  he  has  a  right, . 
as  a  guest,  to  enter  any  of  the  public  rooms.^^ 

A  servant  may  be  guilty  of  burglary  in  entering  a  house  or 
room  which  he  has  a  right  to  enter  by  virtue  of  his  employ- 

BTRoUand  v.  Com.,  supra;  Brown  v.  State,  supra.  A  contrary  opin- 
ion was  expressed  in  State  v.  Ward,  supra. 

ft«  See  Pen.  Code  N.  Y.  S  498. 

In  Rex  y.  Wbeeldon,  8  Car.  ft  P.  747,  it  was  held  that,  if  a  person 
commits  a  felony  in  a  house  and  breaks  out  in  the  nighttime,  it  la 
burglary,  within  the  statute,  though  he  may  have  been  lawfully  in  the 
house  as  a  lodger. 

It  was  also  held  in  this  case  that  lifting  a  latch  to  get  out  of  the 
house  with  the  stolen  property  is  a  sufficient  breaking  out 

See,  also,  as  to  the  sufficiency  of  the  breaking  out.  Rex  v.  Callan, 
Russ.  &  R.  157;  Rex  v.  Brown,  2  Leach,  C.  C.  1016,  note,  2  East,  P.  C. 
487;  Rex  v.  Lawrence,  4  Car.  &  P.  231;  Rex  v.  Compton,  7  Car.  ft  P.  139. 

Entry,  without  breaking,  with  intent  to  commit  a  felony,  and  break- 
ing out  to  escape,  was  held  not  to  be  within  a  statute  providing  that 
any  person  who,  after  having  entered  premises  with  intent  to  commit 
a  felony,  ''shall  break  such  premises,"  shall  be  punished  in  the  same 
way  as  if  he  had  broken  into  the  premises  in  the  first  instance,  as  the 
statute  contemplates  a  breaking  after  entry,  when  the  breaking  is  for 
the  purpose  of  committing  a  felony,  and  not  when  it  is  for  the  pur* 
pose  of  escape  only.    Adkinson  v.  State,  5  Baxt.  (Tenn.)  669. 

60  Clarke  v.  Com.,  25  Grat.  (Va.)  908. 

•0  State  v.  Moore,  12  N.  H.  42,  Mikell's  Cas.  918. 
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mcBt,  if  he  enter  with  intent  to  commit  a  felony.*^  Likewise, 
if  he  has  no  right  to  enter  the  particular  place,^^  or  at  the  par- 
ticular time.*' 

(g)  Occupant's  Consent  to  the  Entry. — There  can  be  no 
breaking,  so  as  to  constitute  burglary,  if  the  occupant  of  a 
house  consents  to  the  entry.**  For  this  reason  there  is  no  break- 
ing, and  therefore  no  burglary,  where  the  occupant,  or  his 
servant  by  his  direction  or  authority,  or  acting  by  direction  of 
the  police,  opens  the  door  for  the  purpose  of  entrappiilg  one 
whom  he  suspects  of  an  intention  to  commit  a  burglary.*^ 
Merely  to  lie  in  wait  is  not  consent.**  And  as  we  have  seen, 
there  is  a  breaking, — that  is,  a  constructive  breaking, — ^where 
the  occupant  is  induced  to  open  the  door  by  trick  or  fraud,  or 
by  threat  of  violence,  and  where  the  door  is  opened  by  a  servant, 
and  a  confederate  admitted.*^ 

ai  State  v.  Howard,  64  S.  C.  344,  42  S.  B.  178,  68  L.  R.  A.  686;  Lowder 
y.  State,  68  Ala.  143,  86  Am.  Rep.  9. 

63  Thus,  in  Hild  v.  State,  67  Ala.  39,  It  was  held  to  be  burglary  for 
an  employe,  who  was  left  in  charge  of  a  house,  to  break  and  enter  a 
room  which  he  had  no  right  to  enter  by  virtue  of  his  employment. 

68  Thus,  in  liowder  v.  State,  68  Ala.  148,  86  Am.  Rep.  9,  it  was  held 
that  a  servant  or  office  boy  of  an  attorney,  intrusted  with  the  key  to 
the  office,  adjoining  which  the  attorney  i^ept,  was  guilty  of  burglary 
in  opening  the  door  at  night,  and  entering  with  felonious  intent,  if  he 
did  not  sleep  there,  and  was  not  called  there  at  night  by  his  duties. 
See,  also,  Rex  v.  Gray,  1  Strange,  481;  Colbert  v.  State,  91  Oa.  706,  17 
S.  E.  840. 

««  See  Turner  v.  State,  24  Tex.  App.  12,  6  S.  W.  611. 

•BRex  V.  Johnson,  Car.  &  M.  218;  Rex  v.  Eggington,  2  Leach,  C.  C. 
913,  2  East,  P.  C.  666,  Beale's  Cas.  164;  Reg.  v.  Jones,  Car.  ft  M.  611; 
Allen  V.  State,  40  Ala.  834,  91  Am.  Dec.  476. 

Unauthorized  acts  of  a  servant  are  not  consent,  though  done  for  the 
purpose  of  entrapment.  State  v.  Abley,  109  Iowa,  61,  80  N.  W.  226,  77 
Am.  St.  Rep.  620,  46  L.  R.  A.  862,  Mlkell's  Cas.  88. 

See  ante,  S  341  et  seq. 

66  Thompson  v.  State,  18  Ind.  886;  State  v.  SnefF,  22  Neb.  481,  86  N. 
W.  219;  State  v.  Abley,  109  Iowa,  61,  80  N.  W.  226,  77  Am.  St  Rep. 
620,  46  L.  R.  A.  862,  Mikell's  Cas.  88. 

•TAnte,  fi  404d  (4). 
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405.  The  Entry. 

(a)  Necessity  for  Entry. — To  constitute  burglary  it  is  ea- 
sential  that  there  shall  be  an  entry  as  well  as  a  breaking.  To 
break  open  a  door  or  window  with  intent  to  enter  and  commit 
a  felony  is  not  burglary,  if  no  entry  is  in  fact  made,  but  is 
merely  an  attempt  to  commit  burglary.®^ 

(6)  Sufficiency  of  Entry. — The  slightest  entry,  however,  is 
sufficient,  if  it  be  with  felonious  intent  It  need  not  be  of  the 
whole  Body,  but  may  be  of  the  hand,  or  foot,  or  head,  or  even 
a  finger  only.*®  Indeed,  it  need  not  be  of  any  part  of  the 
body,  but  an  entry  may  be  made  by  an  instrument,  where  the 
instrument  is  inserted  for  the  purpose  of  committing  the  felony, 
as  by  a  gun  for  the  purpose  of  murder,  or  a  hook  for  the  pur- 
pose of  stealing,  etc^*     Where  the  accused  broke  the  outer 

•SI  Hale,  P.  C.  666;  1  Hawk.  P.  C.  c.  38,  {  8;  Rex  v.  Rust.  1 
Mood.  C.  C.  183;  State  v.  McCall,  4  Ala.  643,  39  Am.  Dec.  314;  Anon.,  1 
Dyer,  99a,  pi.  58,  Beale's  Gas.  781;  Reg.  v.  Meal,  8  Cos,  C.  C.  70;  Rex 
T.  Fldler,  Beale's  Gas.  783,  is  therefore  an  erroneous  decision. 

••  1  Hale,  P.  C.  666;  1  Hawk.  P.  G.  c.  88,  I  7;  Resolution  of  Judges, 
And.  114,  Beale's  Gas.  782;  Rex  v.  Dayis,  Russ.  ft  R.  499,  Mlkell's  Gas. 
914;  Reg.  v.  O'Brien,  4  Gox,  G.  G.  398,  Mlkell's  Gas.  915;  Rex  v.  Perkes, 
1  Gar.  ft  P.  300;  Gibbon's  Gase,  Fost  G.  L.  107,  2  Bast,  P.  G.  490;  Rex 
y.  Bailey,  Russ.  ft  R.  841;  Gom.  y.  Gloyer,  111  Mass.  895;  Fisher  y. 
State,  43  Ala.  17;  Franco  y.  State,  42  Tex.  App.  276;  Nash  y.  State,  20 
Tex.  App.  384,  64  Am.  Rep.  529. 

Under  the  Texas  statute  declaring  the  entry  into  the  house  of  any 
part  of  the  body  sufficient,  which  is  merely  declaratory  of  the  common 
law,  it  was  held  that  entrance  of  the  finger  after  raising  a  window 
was  sufficient  And  the  court  said  that  this  would  be  a  suflicient  entry 
at  common  law.    Franco  y.  State,  supra. 

Toi  Hale,  P.  G.  555;  1  Hawk.  P.  G.  c.  88,  I  7;  Resolution  of  Judges, 
And.  114,  Beale's  Gas.  782;  Walker  y.  State,  63  Ala.  49,  35  Am.  Rep. 
1,  Beale's  Gas.  794;  State  y.  Grawford,  8  N.  D.  539,  80  N.  W.  193,  73  Am. 
St.  Rep.  772,  46  L.  R.  A.  312,  Mlkell's  Gas.  916. 

In  Walker  y.  State,  and  State  y.  Grawford,  supra,  the  accused,  with 
intent  to  steal  grain,  bored  a  hole  through  the  floor  of  a  granary  from 
the  outside,  and  thus  drew  the  grain  into  a  sack  below.  It  was  held 
that  the  entry  of  the  auger  was  sufficient,  and  that  he  was  guilty  of 
burglary. 

To  shoot  from  the  outside  into  a  house,  without  putting  the  gun 
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blinds  of  a  window,  and  inserted  his  hands  or  an  instrument 
for  the  purpose  of  breaking  the  sash,  but  was  detected  before  he 
made  an  entry  beyond  the  sash,  it  was  held  that  there  was  not  a 
sufficient  entry.^^  On  the  other  hand,  where  the  accused  broke 
a  pane  of  glass  in  the  sash  of  a  window,  and  introduced  his 
hand  for  the  purpose  of  undoing  the  latch,  so  as  to  raise  the 
window,  the  entry  was  held  sufficient  though  there  were  inside 
shutters,  and  they  were  not  opened  J*  And  pushing  up  a  trap- 
door has  been  held  a  sufficient  entry,  though  only  the  hand  en* 
tered.*^'  As  was  stated  in  a  previous  section,  there  is  a  suffir 
cient  entry  to  constitute  burglary  where  a  man  comes  partly 
down  a  chimney,  though  he  may  not  be  able  to  get  all  the  way 
down,  and  may  not  succeed  in  getting  into  any  of  the  rooms  J* 

406.  The  Time  of  Breaking  and  Entry. 

The  breaking  and  the  entry,  to  constitute  burglary  at  com- 
mon law,  must  both  be  in  the  nighttime,  and  this  must  be 
provedJ^    But  it  is  not  neoessaiy  that  both  shall  occur  on  the 

into  the  house,  is  not  burglary.  Resolution  of  Judges,  supra.  See  1 
Hale,  P.  C.  655. 

Ti  State  y.  McCall,  4  Ala.  643,  39  Am.  Dec.  314;  Minter  ▼.  State,  71 
Ark.  178,  71  S.  W.  944;  Gaddie  v.  Com.  (Ky.)  78  S.  W.  162.  And  in 
Rex  y.  Rust,  1  Mood.  C.  C.  188,  it  was  held  that  throwing  up  a  window, 
and  introducing  an  instrument  between  the  window  and  an  insidci 
shutter,  to  force  open  the  shutter,  was  not  a  sufficient  entry,  unless  the 
hand,  or  some  part  of  it,  was  within  the  window.  See,  also,  Rez  y. 
Roberto,  Car.  C.  L.  293,  2  East,  P.  C.  487. 

72  Rex  y.  Bailey,  Rubs,  ft  R.  341.  See,  also.  Franco  y.  State,  42  Tex. 
276,  note  69,  supra. 

TsNaah  y.  State,  20  Tex.  App.  384,  54  Am.  Rep.  529.  These  cases 
'  were  under  a  Texas  statute,  but  the  statute  was  merely  declaratory  of 
the  common  law.    See,  ante,  note  69. 

T4Rex  y.  Brice,  Russ.  ft  R.  450,  Mikell's  Cas.  911;  Donohoo  y. 
State.  36  Ala.  281;   Olds  y.  State,  97  Ala.  81,  12  So.  409. 

TB  "The  time  must  be  by  night,  and  not  by  day,  for  in  the  daytime 
there  is  no  burglary."  4  Bl.  Comm.  224 ;  1  Hale,  P.  C.  549,  550.  And 
see  State  y.  Bancroft,  10  N.  H.  105;  People  y.  Griffin,  19  Cal.  578; 
State  y.  Whit,  4  Jones  (N.  C.)  349;    State  y.  McKnight,  111  N.  C.  690, 


614  OFFENSES  AaAINST  HABITATION. 

same  night^*  At  common  law  the  nighttime,  for  the  purpose 
of  burglary,  does  not  begin  until  after,  and  ceases  when,  there 
is  daylight  enough  to  discern  a  man's  countenance  therebyJ^ 
In  England  and  in  some  of  our  states  the  nighttime  is  now  ex- 
pressly defined  by  statute.'^®  In  most  jurisdictions,  breaking 
and  entry  in  the  daytime  is  made  burglary  by  statute. 

407.  The  Felonious  Intent. 

(a)  In  Oeneral. — ^Another  essential  element  of  burglary  is  a 
felonious  intent.  No  breaking  and  entry,  however  forcible,  will 
amount  to  burglary  at  common  law,  unless  there  is  a  specific 
intent  to  commit  an  act  that  is  a  felony,  as  murder,  rape, 

16  S.  E.  819;  People  y.  Bielfus,  69  Mich.  576,  36  N.  W.  771;  Adams 
y.  State,  81  Ohio  St.  462;    Com.  y.  Weldon,  4  Leigh  (Va.)  652. 

There  is  no  presumption  that  breaking  and  entry  were  in  the  night- 
time. State  y.  Whit,  supra.  But  where  the  circumstances  preyed  are 
such  that  it  may  be  fairly  Inferred  that  they  were  in  the  nighttime, 
the  Question  is  for  the  Jury,  and  they  may  so  infer.  People  y.  Dupree, 
98  Mich.  26,  66  N.  W.  1046;    State  y.  Bancroft,  supra. 

T6  A  breaking  on  one  night,  and  an  entry  on  the  next  or  a  still  later 
night  is  sufficient.  1  Hale,  P.  C.  661;  Rex  y.  Jordan,  7  Car.  &  P.  482; 
Rex  y.  Smith,  Russ.  &  R.  417.    See,  also,  Com.  y.  Gloyer,  111  Mass.  396. 

TTlHale,  P.  C.  660,  661;  1  Hawk.  P.  C.  c.  38,  §  2;  4  Bl.  Comm.  224; 
8  Coke,  Inst.  63,  Mikell's  Cas.  908;  People  y.  Qriffln,  19  Cal.  678; 
State  y.  Bancroft,  10  N.  H.  106;  State  y.  Clark,  42  Vt.  629;  State  y. 
Morris,  47  Conn.  179;    State  y.  McKnight,  111  N.  C.  690,  16  S.  E.  229. 

Moonlight  or  lamplight  is  not  cQuivalent  to  daylight.  "It  will  not 
ayail  a  prisoner  on  a  charge  of  burglary  that  there  was  light  enough 
from  the  moon,  street  lights,  and  lights  of  buildings,  aided  by  newly- 
fallen  snow,  to  enable  one  person  to  discern  the  features  of  another. 
There  must  have  been  daylight  enough  for  the  purpose."*  State  y. 
Morris,  supra;  State  y.  McKnight,  supra.  And  see  4  Bl.  Comm.  224;  . 
Thomas  y.  State,  6  How.  (Miss.)  20. 

78  In  England  it  is  provided  that  the  nighttime  shall  be  deemed  to 
commence  at  nine  o'clock  in  the  evening,  and  to  conclude  at  six  in  the 
morning.    24  ft  26  Vict.  c.  96,  S  1. 

The  Texas  statute  fixes  it  at  from  thirty  minutes  after  sunset  to 
thirty  minutes  before  sunrise.  See  Laws  y.  State,  26  Tex.  App.  643» 
10  S.  W.  220. 

In  Minnesota  it  is  from  sunset  to  sunrise.    Pen.  Code,  §  887. 
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larceny,  etc.''*     Thus,  it  is  not  burglary  if  the  intent  is  to 

persuade  a  woman  to  submit  to  sexual  intercourse,  and  not  to 

have  intercourse  by  force,  if  necessary,  for  intercourse  with  the 

woman's  consent  is  not  rape,  nor  a  felony.®^    The  same  is  true 

where  the  intent  is  to  merely  beat  or  tar  and  feather  the  occu- 

pant,^^  or  to  take  property  under  such  circumstances  that  the 

taking  will  not  constitute  robbery  or  larceny.^*  And  for  the 

same  reason  a  person  is  not  guilty  if  he  enters  with  a  burglar 

merely  as  a  detective  for  the  purpose  of  fastening  the  guilt  on  his 

associate.*'     The  intent  may  be  to  commit  a  statutory  felony.^* 

• 

70  1  Hale,  P.  C.  659;  1  Hawk.  P.  C.  c.  38.  §  18;  Dobb's  Case,  2 
East,  P.  C.  613,  Deale'8  Cas.  181;  Rex  v.  Knight,  2  East,  P.  C.  510; 
State  V.  Shores,  31  W.  Va.  491;  Price  v.  People,  109  IlL  109;  Portwood 
V.  State,  29  Tex.  47,  94  Am.  Dec.  258;  Ashford  v.  State,  36  Neb.  38,  53 
N.  W.  1036. 

80  See  Harvey  v.  State,  63  Ark.  425,  14  S.  W.  645. 

81 1  Hawk.  P.  C.  c.  38,  §  18.  Cutting  off  a  man's  ear  is  not  mayhem 
at  common  law,  and  to  break  and  enter  a  house  with  intent  to  do  so 
is  not  burglary.  See  Com.  v.  Newell,  7  Mass.  245,  where  it  was  held 
that  a  breaking  and  entry  with  such  an  intent  was  not  burglary, 
though  a  statute  made  it  mayhem  to  cut  off  a  man's  ear,  as  the  statute 
did  not  make  it  a  felony. 

"Thus,  it  is  not  burglary  to  break  and  enter  with  intent  to  take 
property  that  is  not  the  subject  of  larceny.  State  v.  Lymus,  26  Ohio 
St.  400. 

The  same  is  true  where  the  intent  Is  to  take  property,  not  animo 
furandi,  but  under  a  bona  fide  claim  of  right  or  merely  to  use  and  then 
return  it.  State  y.  Shores,  31  W.  Va.  491,  7  S.  E.  413;  State  v.  Ryan. 
12  Nev.  401,  28  Am.  Rep.  802. 

As  every  larceny  was  a  felony  at  common  law,  it  was  enough  at  com- 
mon law,  and  is  still  so  in  some  Jurisdictions,  to  show  an  intent  to  com- 
mit any  larceny;  but  where  larceny  is  divided  into  grand  and  petit,  and 
petit  larceny  is  reduced  to  a  misdemeanor  (ante,  §  336),  breaking  and 
entry  with  intent  to  commit  that  crime  is  not  burglary.  Harvick  y. 
State,  49  Ark.  514,  6  S.  W.  19;  People  y.  Murray,  8  Cal.  520;  Wood  v. 
State,  18  Fla.  967. 

A  breaking  and  entry  with  intent  to  commit  larceny  is  none  the  less 
burglary  because  there  is  not  enough  in  the  house  to  make  the  tak- 
ing grand  larceny,  if  the  burglar  does  not  know  this,  for,  as  we  sha]! 
see,  the  intended  felony  need  not  be  consummated.  Harvick  y.  State, 
49  Ark.  614,  6  S.  W.  19.    And  see  State  ▼.  Seal,  37  Ohio  St.  108. 

ss  Price  y.  People,  109  111.  109.  See,  also.  Rex  v.  Dannelly,  Russ.  & 
R.  310,  2  Marsh.  671* 
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(6)  Intent  must  Accompany  Both  the  BreaJcing  and  the  En* 
try. — Both  the  breaking  and  the  entry  must  be  with  felonious 
intent  A  breaking  with  felonious  intent,  followed  by  an  en- 
try without  such  an  intent,  or  a  breaking  without,  followed  by 
an  entry  with,  such  an  intent,  is  not  burglary.®*  If  a  man 
breaks  the  window  of  a  house,  or  lifts  a  transom  or  trapdoor, 
and  his  hand  or  head  enters,  though  the  entry  may  be  merely 
for  the  purpose  of  effecting  a  further  entrance,  as  by  undoing 
a  fastening,  he  is  guilty  of  burglary,  provided  the  ultimate  ob- 
ject is  to  commit  a  felony  in  the  house.  In  other  words,  the  en- 
try in  such  a  case  need  not  be  for  the  immediate  purpose  of 
committing  the  intended  felony.®*  It  is  otherwise  when  the 
entry  is  by  an  instrument.  As  we  have  already  seen,  if  a  man 
breaks  a  window  and  inserts  an  instrument  for  the  purpose  of 
committing  a  felony,  as  a  gun  to  commit  murder,  or  a  hook  to 
commit  larceny,  there  is  a  sufficient  entry  to  constitute  burg- 
lary.®^ If  an  instrument  is  inserted,  however,  not  for  the  pur- 
pose of  committing  the  intended  felony,  but  for  the  purpose 
of  procuring  admission  to  the  house,  as  by  undoing  a  bolt  or  re- 
moving an  inner  shutter,  and  no  part  of  the  body  enters,  there 
is  not  a  sufficient  entry.*® 

Ml  Hawk.  P.  C.  c.  38,  §  19;  Dobb's  Case,  2  Bast,  P.  C.  513;  Beale*8 
Cas.  181. 

83  state  V.  Moore,  12  N.  H.  42;  Colbert  v.  Slate,  91  Ga.  705,  17  S.  B. 
840. 

To  break  and  enter  a  house  without  any  felonious  Intent,  and  to 
form  and  carry  out  such  an  Intent  after  the  entry,  is  not  burglary. 
Colbert  v.  State,  supra;    State  v.  Moore,  supra. 

seRez  v.  Perkes,  1  Car.  ft  P.  800;  Reg.  v.  O'Brien,  4  Cox,  C.  C.  398; 
Com.  y.  Glover,  111  Mass.  395;  Nash  v.  State,  20  Tex.  App.  384,  o4  Am. 
Rep.  529;  Franco  v.  State,  42  Tex.  276.  And  see  the  dictum  In  Walker 
v.  State,  68  Ala.  49,  35  Am.  Rep.  1,  Beale's  Cas.  794. 

ST  Ante,  §  405  b. 

88  Rex  V.  Roberts,  Car.  Crlm.  Law,  293,  2  East,  P.  C.  487;  Hughes' 
Cak:e,  1  Leach,  C.  C.  406;  Walker  v.  State,  63  Ala.  49,  85  Am.  Rep.  1, 
Beale's  Cas.  794.    And  see  Reg.  v.  O'Brien,  4  Cox,  C.  C.  398. 

Thus,  in  Hughes'  Case,  supra,  it  was  held  not  to  be  burglary  mere- 
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(c)  Intent  may  be  Inferred  from  the  Circumstances, — The 
intent  must  always  be  proved,  so  as  to  show  that  it  was  felo- 
nious, but  it  may  be  inferred  from  the  circumstances.*®  An  in- 
tent to  commit  a  felony  at  the  time  of  the  breaking  and  entry 
may  very  clearly  be  inferred  from  its  actual  commission  after 
the  entry.*®  It  may  also  be  inferred  from  the  conduct  of  the 
party  accused,  though  no  felony  is  committed,  and  in  such  a 
case  the  manner  in  which  the  entry  was  effected  is  of  we^ht. 
Thus,  where  a  man  entered  the  room  of  a  sleeping  girl  at  nighty 
by  raising  the  window,  and  laid  his  hand  upon  her  person,  and 
upon  her  screaming,  left  hurriedly  through  the  window,  with- 
out any  explanation,  it  was  held  that  an  intent  to  commit  rape 
might  be  inferred.*^  So  where  a  man  at  midnight  broke  and 
entered  a  house  in  which  there  were  valuables,  and  no  other  mo- 
tive appeared,  it  was  held  that  an  intent  to  steal  might  be  in- 
ferred.** 

ly  to  bore  a  hole  for  the  purpose  of  opening  a  bolt,  though  the  auger 
penetrated  to  the  Inside  of  the  door. 

In  Walker  v.  State,  supra,  It  was  said:  "When  one  Instrument  Is 
employed  to  break,  and  Is  without  capacity  to  aid  otherwise  than  by 
opening  a  way  of  entry,  and  another  Instrument  must  be  used,  or  the 
instrument  used  In  the  breaking  must  be  used  In  some  other  way  or 
manner  to  consummate  the  criminal  intent,  the  intrusion  of  the  In- 
«trument  is  not  of  Itself  an  entry.  But  when,  as  In  this  case,  the  in- 
strument is  employed  not  only  to  break,  but  to  effect  the  only  entry 
contemplated  and  necessary  to  the  consummation  of  the  criminal  in- 
tent, the  offense  is  complete." 

«»See  People  v.*  Marks,  4  Park.  Cr.  R.  (N.  Y.)  158;  Franco  v.  State, 
42  Tex.  276;  Steadman  v.  State,  81  Ga.  736,  8  S.  E.  420;  State  v.  Mc- 
Daniel,  1  Wlnst.  (N.  C.)  249. 

Where  accused  bored  a  hole  with  an  auger  into  a  granary  and  al- 
lowed grain  to  fall  out,  which  he  carried  away,  the  Intent  to  steal  was 
sufRcicntly  shown,  though  gravitation  co-operated  in  its  removal.  State 
V.  Crawford,  8  N.  D.  539,  80  N.  W.  193.  78  Am.  St.  Rep.  772,  46  L.  R. 
A.  312. 

»o  State  V.  Moore,  12  N.  H.  42;    Com.  v.  Hope,  22  Pick.  (Mass.)  1» 

t>i  State  V.  Boon,  13  Ired.  (N.  C.)  244,  57  Am.  Dec.  555. 

•>  Steadman  y.  State,  81  Ga.  736,  8  S.  E.  420.  And  see  People  r. 
fioto,  53  Cal.  415;  Alexander  v.  State,  31  Tez.  Cr.  R.  359,  20  S.  W.  756. 
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408.  Commission  of  Intended  Felony. 

The  breaking  and  entry  with  intent  to  commit  a  f elonj  makes 
the  crime  of  burglary,  and  it  is  not  at  all  necessary  that  the 
intent  shall  be  executed  after  the  entry.*'  It  follows  that  one 
who  breaks  and  enters  a  house  with  felonious  intent  is  none  the 
less  guilty  of  burglary  because  he  abandons  such  intent  after 
the  entry,  either  from  fear  or  from  repentance,**  or  because  he 
is  unable  to  execute  it  by  reason  of  resistance  or  other  circum- 
stances beyond  his  control.*^ 

409.  Statutes  Belating  to  Burglary. 

In  most  jurisdictions,  perhaps  in  all,  statutes  have  been  en- 
acted for  the  purpose  of  extending  the  common  law.  Some  of 
them  have  made  it  burglary  to  break  and  enter  premises  that 
were  not  the  subject  of  burglary  at  common  law,  as  shops, 
stores,  warehouses,  etc.  At  common  law,  as  we  have  seen,  the 
breaking  and  entry  must  be  in  the  nighttime.  Some  of  the 
statutes,  however,  make  it  burglary  to  break  and  enter  in  the 
daytime.  The  statutes  are  to  be  construed  in  the  light  of  the 
common  law,  and,  unless  a  contrary  intention  appears,  the 
terms  used,  such  as  "break,"  "enter,"  "dwelling  house,"  etc., 
are  to  b6  taken  in  the  sense  in  which  they  are  understood  at 
common  law.**  Some  statutes  dispense  altogether  with  the 
necessity  for  a  breaking,  and  make  it  burglary  to  enter  without 

•s  8' Inst.  63;  1  Hale,  P.  C.  661,  562;  Wilson  v.  State,  24  Conn.  57; 
Olive  V.  Com.,  5  Bush  (Ky.)  876;  State  v.  McDaniel,  1  Winst.  (N.  C.) 
249. 

•4  State  V.  Boon,  13  Ired.  (N.  C.)  244,  57  Am.  Dec.  666. 

•fiAs,  for  example,  because  of  resistance  by  a  woman  whom  he  in- 
tends to  rape,  or  because  of  the  absence  of  property  which  he  intends 
to  steal.  State  v.  McDaniel,  1  Winst.  (N.  C.)  249;  Harvick  v.  State*. 
49  Ark.  514,  6  S.  W.  19;  State  v.  Beal,  37  Ohio  St.  108. 

•«Reg.  V.  Wenmoutfa,  8  Cos,  C.  C.  848;  Pitcher  v.  People,  16  Mich. 
142;  Pinch  v.  Com.,  14  Grat.  (Va.)  643;  Ex  parte  Vincent,  26  Ala.  146. 
62  Am.  Dec.  714;  Nicholls  v.  State,  68  Wis.  416,  32  N.  W.  643;  Quinn 
V.  People,  71  N.  T.  661,  Beale's  Cas.  789;  Sims  v.  State,  136*Ind.  858^ 
86  N.  E.  278;  Schwabacher  v.  People,  165  111.  618,  46  N.  B.  809. 
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breaking,  if  the  entry  is  with  felonious  intent.*^     Other  statu- 
tory changes  have  been  mentioned  in  previous  sections. 

Degrees  of  Burglary. — ^In  a  few  states,  burglary,  like  homi- 
cide, has  been  divided  into  degrees,  according  to  the  character 
of  the  premises,  the  time  the  offense  is  committed,  or  other  cir- 
cumstances.^^ 

II.  Abson. 

410.  Deflnition  and  Elements.^Arson  is  one  of  the  common- 
law  felonies.    It  is  the  willful  and  malicious  burning  of  the 
dwelling  house  of  another,  either  by  night  or  by  day.**   To  con- 
stitute the  oifense,  four  things  are  essential  at  common  law: 
1.  The  building  burned  must  be  a  dwelling  house,  as  in 
burglary.    But  the  term  "dwelling  house"  includes 
outhouses  within  the  curtilage  or  common  inclosure. 
*     2.  The  house  must  be  that  of  another.   But  occupancy,  not 
ownership,  is  the  test. 

3.  There  must  be  an  actual  burning  of  some  part  of  the 

house,  and  not  merely  a  scorching.    But  the  slightest 
burning  is  sufficient. 

4.  The  burning  must  be  willful  and  malicious. 

This  definition  and  analysis  is  of  arson  at  common  law.  As 
we  shall  presently  see,  the  offense  has  been  extended  by  statute 
in  most  jurisdictions  so  as  to  include  the  burning  of  other 
buildings  than  dwelling  houses,  as  shops,  warehouses,  unoccu- 
pied houses,  etc.,  and  also  to  include,  under  some  circumstances, 
the  burning  of  one's  own  house.^^*^ 

•7  See  Nicholls  v.  State,  68  Wis.  416,  82  N.  W.  543;  Rolland  v.  Com., 
85  Pa.  66;  People  v.  Barry,  94  Cal.  481;  People  v.  Brittain,  142  Cal.  8, 
75  Pac.  314,  100  Am.  St.  Rep.  95. 

•8  See  Pen.  Code  N.  T.  I  496  et  seq.;  Pen.  Code  Minn.  §  883  et  seq. 

•»1  Hawk.  P.  C.  c.  18,  §S  1,  2,  Beale's  Cas.  797;  1  Hale,  P.  C.  569, 
Mikeirs  Cas.  927;  4  Bl.  Comm.  220;  Mary  y.  State,  24  Ark.  44,  81  Am. 
Dec.  60;  State  v.  McGowan,  20  Conn.  245,  62  Am.  Dec.  336;  Shepherd 
V.  People,  19  N.  Y.  537. 

100  Post,  S  416. 
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411.  Character  of  the  Premises. 

(a)  In  Oeneral. — ^Arson,  like  burglary,  is  at  common  law  an 
offeBse  against  the  habitation  of  individuals,  and  not  merely 
an  offense  against  the  property  as  such.  The  common-law 
definition  is  the  willful  and  malicious  burning  of  the  'Tiouse" 
of  another,  but  this  means  the  dwelling  house  of  another.  At 
common  law,  therefore,  it  is  not  arson  at  all  to  bum  shops, 
stores,  warehouses,  and  the  like,  unless  they  are  also  occupied 
in  part  as  a  residence,  but  the  premises  must  be  a  dwelling 
house.**^  If  a  shop  or  store,  however,  is  also  occupied  as  a 
dwelling,  it  is  within  the  definition  of  arson.^^*  What  has  been 
said,  in  treating  of  burglary,  as  to  what  constitutes  a  dwelling 
house,  is  equally  applicable  to  arson,  for  any  building  that  is 
the  subject  of  burglary  at  common  law  is  also  the  subject  of 
arson.^^'  That  a  jail  is  a  dwelling  house  within  the  definition 
of  arson  has  been  held  in  a  number  of  cases.  ^^^ 

(fe)  Outhouses  within  the  Curtilage. — As  in  burglary,  so  in 
the  definition  of  arson,  the  'Tiouse"  or  "dwelling  house"  in- 
cludes and  protects  all  outhouses,  as  the  bam,  stable,  kitchen, 
smokehouse,  etc.,  which  are  within  the  curtilage  or  common 
inclosure,  and  which  are  commonly  used  in  connection  with  the 
dwelling  proper.*^*     But  outhouses  which  are  not  within  the 

101 1  Hawk.  P.  C.  c.  18,  §  2,  Beale's  Caa.  797.  And  see  State  v.  Mc- 
Oowan,  20  Conn.  246,  52  Am.  Dec.  336;  McLane  v.  State,  4  Ga.  836; 
Snyder  v.  People,  26  Mich.  106,  12  Am.  Rep.  302;  StalUngs  v.  State,  47 
Qa.  672;  State  v.  Williams,  90  N.  C.  724,  47  Am.  Rep.  641;  Com.  v. 
Posey,  4  Call.  (Va.)  109,  2  Am.  Dec.  560. 

102  McLane  v.  State,  4  Ga.  335;  State  v.  Williams,  90  N.  C.  724,  47 
Am.  Rep.  641;  State  v.  Outlaw,  72  N.  C.  598;  State  v.  Jones,  106  Mo. 
302.  17  S.  W.  366;  State  v.  Kroscher,  24  Wis.  64. 

108  1  Hale,  P.  C.  667,  Mikell's  Gas.  927;  ante,  S  401. 

104  People  V.  Van  Blarcum,  2  Johns.  (N.  Y.)  105;  People  ▼.  Cotteral, 
18  Johns.  (N.  Y.)  116;  Com.  ▼.  Posey,  4  Call  (Va.)  109,  2  Am.  Dec 
560. 

100  1  Hale,  P.  C.  570,  Mikell's  Gas.  927;  4  Bl.  Gomm.  221;  Anon..  Year 
Book  11  Hen.  VII.  1,  Beale's  Cas.  597;  People  v.  Taylor,  2  Mich.  260; 
Hooker  v.  Com.,  13  Grat.  (Va.)  763;  Com.  v.  Barney,  10  Gush.  (Mass.) 
4S0;  Curkendall  v.  People,  36  Mich.  309;  State  v.  Warren,  33  Me.  80. 
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eartilage  or  common  inclosure  are  not  tlie  subject  of  arson  at 
oonimon  law.^^*  What  has  been  said  on  this  point  in  treating 
of  burglary  is  equally  applicable,  here.**^^ 

412.  Occupancy  of  the  Premises. 

To  constitute  a  dwelling  house,  within  the  definition  of  ar- 
son, the  house  must  not  be  merely  intended  for  use  as  a  resi- 
dence and  fitted  for  such  use,  but  it  must  be  occupied  as  a 
dwelling,  for,  as  has  been  stated,  the  offense  is  against  the  se- 
curity of  the  habitation,  and  not  against  the  house,  considered 
merely  as  property.  It  is  not  arson  at  common  law,  therefore, 
to  bum  a  building  which  is  only  partly  completed,  and  not  yet 
occupied,  or  even  a  building  which  is  completed,  and  even 
furnished  and  suitable  for  present  use  as  a  dwelling,  but  which 
is  not  yet  occupied.^®*  A  dwelling  house  which  is  occupied, 
but  from  which  the  occupant  is  temporarily  absent,  is  the  sub- 
ject of  arson,  *®*  It  is  otherwise,  however,  if  there  is  no  present 
intention  to  return,^  ^^  or  the  house  has  been  permanently  aban- 
doned as  a  dwelling.^  ^^"^  What  has  been  said  on  this  point 
in  dealing  with  burglary  is  equally  applicable  to  arson.*  ^^ 

418.  Ownership  of  the  Premises. 

(a)  In  Oeneral. — ^To  constitute  arson  at  common  law,  the 
house  must  be  the  dwelling  house  of  some  other  person  than  the 
offender.    One  who  for  any  reason  sets  fire  to  his  own  dwelling 

106  Curkendall  v.  People,  86  Mich.  309. 

lOTAnte,  S  401b. 

losElsmore  v.  Inhabitants,  etc.,  8  Barn,  ft  C.  461;  Reg.  v.  Allison,  1 
Cox,  C.  C.  24;  State  v.  McOowan,  20  Conn.  246,  62  Am.  Dec.  336;  Com. 
y.  Francis,  Thatch.  C.  C.  (Mass.)  240;  Dick  v.  State,  63  Miss.  384; 
Stalllngs  y.  State,  47  Oa.  672. 

109  State  y.  McOowan,  20  Conn.  246,  62  Am.  Dec.  836;  State  y.  War- 
ren, 88  Me.  80;  Johnson  y.  State,  48  Qa.  116. 

110  Hooker  y.  Com.,  18  Grat.  (Va.)  763;  State  y.  Clark,  7  Jones  (N. 
C.)  167. 

iioa  Henderson  y.  State,  106  Ala.  82,  16  So.  931. 

111  Ante,  8  402. 
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house  is  not  guilty  of  this  crime.^^*  And  it  makes  no  difference 
that  the  house  of  another  is  endangered  by  the  fire,  nor  even 
that  there  is  an  intent  to  burn  the  adjoining  house  of  another, 
if  it  is  not  in  fact  burned.***  It  is  not  arson  at  common  law  for 
a  man  to  bum  his  own  house,  occupied  by  him,  for  the  purpose 
of  defrauding  an  insurance  company.***  On  this  principle,  one 
who  burns  the  house  of  another  at  his  request  or  instigation  is 
not  guilty  of  arson.* *^  If  a  man  sets  fire  to  his  own  house,  or  to 
a  building  of  another  not  a  dwelling  house,  and  bums  adjoining 
houses  of  others,  he  is  guilty  of  arson.*** 

(6)  Husband  and  Wife. — Since,  at  common  law,  husband 
and  wife  are  regarded  as  one  person,  the  wife  cannot  be  guilty 
of  arson  in  burning  the  husband's  house;  and  it  can  make  no 
difference  that  she  is  at  the  time  living  apart  from  him.**^ 
So,  also,  a  husband  is  not  guilty  of  arson  in  burning  a  dwelling 
house  occupied  by  himself  and  his  wife,  jointly,  though  it  may 
be  her  property;  and  this  rule  is  not  affected  by  the  married 
woman's  acts  in  the  different  jurisdictions  giving  the  wife  the 
property  owned  or  acquired  by  her,  free  from  the  control  of 
.  the  husband.*^® 

1124  Bl.  Comm.  221;  Holme's  Case,  Cro.  Car.  876,  W.  Jones,  351, 
Beale'B  Cas.  797;  Isaac's  Case,  2  East,  P.  C.  1031,  Beale's  Cas.  799;  Rex 
V.  Spalding,  2  East,  P.  C.  1025,  1  Leach,  C.  C.  218;  Rex  v.  Proberts,  2 
East,  P.  C.  1030;  State  v.  Kurd,  51  N.  H.  176;  State  v.  Haynes,  66  Me. 
307,  22  Am.  Rep.  569;  State  y.  Keena,  63  Conn.  329,  28  Atl.  522;  State  ▼. 
Sarvis  (S.  C.)  24  S.  E.  58;  People  y.  De  Winton,  113  Cal.  403,  45  Pac. 
708;  post,  S  413c,  note  119,  and  cases  there  cited. 

11*4  Bl.  Comm.  221;  Holme's  Case,  Cro.  Car.  376,  W.  Jones,  851, 
Beale's  Cas.  797;  Isaac's  Case,  2  East,  P.  C.  1031,  Beale's  Cas.  799;  Peo- 
ple V.  De  Winton,  113  Cal.  403,  45  Pac.  708. 

ii«  Isaac's  Case,  2  East,  P.  C.  1031,  Beale's  Cas.  799;  State  y.  Saryis, 
45  S.  C.  668,  24  S.  E.  53,  55  Am.  St.  Rep.  806,  82  L.  R.  A.  647;  State  y. 
Haynes,  66  Me.  807,  22  Am.  Rep.  569. 

"5  gtate  V.  Haynes,  supra;  Roberts  v.  State,  7  Cold.  (Tenn.)  859. 

ii«  4  Bl.  Comm.  221;  Isaac's  Case,  2  East,  P.  C.  1031,  Beale's  Cas.  799; 
Robert's  Case,  2  East,  P.  C.  1030;  Rex  y.  Pedley,  Cold.  218;  State  y. 
Laughlln,  58  N.  C.  864;  Combs  y.  Com.,  93  Ky.  313,  20  S.  W.  221;  post, 
§  415. 

117  March's  Case,  1  Mood.  C.  C.  182. 

118  Snyder  y.  People,  26  Mich.  106,  12  Am.  Rep.  802. 
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(c)  Occupancy,  not  Title,  is  the  Test. — Since  arson  U  an 
offense  against  the  security  of  the  habitation,  and  not  against 
the  honse  as  property,  when  it  is  said  that  the  house  must  be 
that  of  another,  it  is  meant  that  it  must  be  occupied  by  an- 
other. A  man  does  not  commit  arson  by  burning  a  house  occu- 
pied by  himself,  though  it  may  be  owned  by  another.^  *•  On  the 
other  hand,  the  legal  owner  of  a  house  may  be  guilty  of  arson  if 
he  bums  it  while  it  is  occupied  by  a  lessee.*  ^^  If  the  house  is 
occupied  by  husband  and  wife,  the  law  regards  the  husband  as 
occupant,  and  the  offense  is  against  him,  though  the  property 
may  belong  to  the  wife.*'*  A  jail,  in  which  the  jailer  and  his 
family  reside,  is  his  dwelling  house,  and  the  subject  of  arson.*** 

414.  The  Burning. 

The  burning  necessary  to  constitute  arson  at  common  law 
must  be  an  actual  burning  of  some  part  of  the  house.  An  at- 
tempt to  bum  by  actually  setting  a  fire  is  not  enough,  if  no 

118  Holme's  Case,  Cro.  Gar.  376,  W.  Jones,  851,  Beale's  Gas.  797;  Rex 
T.  Pedley,  1  Leach,  G.  G.  242;  Breeme's  Gase,  2  East,  P.  G.  1026;  State 
T.  Keena,  63  Gonn.  329,  28  Atl.  522;  State  v.  Lyon,  12  Gonn.  487;  State 
V.  Pish,  27  N.  J.  Law,  323;  Sullivan  v..  State.  5  Stew.  &  P.  (Ala.)  175; 
State  V.  Young,  139  Ala.  136,  36  So.  19,  101  Am.  St.  Rep.  21;  State  v. 
Sandy,  3  Ired.  (N.  G.)  570;  ante,  §  413a,  note  112,  and  cases  there  cited. 

It  is  not  arson  for  a  mortgagor  of  a  house  to  bum  It  while  In  pos- 
session.   Spalding's  Gase,  2  East,  P.  G.  1025,  1  Leach,  G.  G.  218. 

But  where  a  pauper  burned  a  house  occupied  by  himself  and  family 
by  sufferance  of  the  parish  offlcefs,  he  was  held  a  mere  servant  and 
the  burning  arson.  Rex  y.  Oowen,  1  Leach,  G.  G.  246,  n.,  2  East,  P. 
G.  1027,  Mlkeirs  Gas.  930. 

120  4  Bl.  Gomm.  221;  Rex  v.  Harris,  Post.  113,  Mlkell's  Gas.  928;  State 
V.  Toole,  29  Gonn.  342,  76  Am.  Dec.  602;  Erskine  v.  Gom.,  8  Orat.  (Va.) 
624;  Sulliyan  ▼.  State,  5  Stew.  &  P.  (Ala.)  175;  Snyder  ▼.  People,  26 
Mich.  106,  12  Am.  Rep.  303. 

The  interest  or  title  of  the  occupant  is  altogether  iuimaterlal.  Peo- 
ple V.  Van  Blarcum,  2  Johns.  (N.  T.)  lOo. 

The  offense  may  be  committed  against  one  whose  occupancy  Is 
^wrongful.    Rex  v.  Wallls,  1  Mood.  G.  G.  344. 

121  Rex  V.  French,  Russ.  &  R.  491 ;  Rex  v.  Wllford,  Russ.  ft  R.  617. 

122  People  V.  Van  Blarcum,  5  Johns.  (N.  Y.)  105;  Stevens  v.  Gom.,  4 
Leigh  (Va.)  683. 
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part  of  the  honse  is  burned.  'Neither  a  blackening  of  the 
ivood  by  smoke  nor  a  mere  scorching  of  the  wood  will  suffice^ 
bnt  some  part  of  the  fiber  of  the  wood  must  be  consumed.^** 
For  this  reason,  the  words  "incendit  ei  combussUf*  were  neces- 
sary, in  the  days  of  law  Latin,  in  all  indictments  for  arson, 
and  the  word  ^^nm"  is  essential  now.  It  is  not  necessary  that 
any  part  of  the  honse  shall  be  wholly  consumed,  or  that  the  fire 
shall  have  any  continuance.  If  there  is  the  slightest  burning 
of  any  part  of  the  house,  the  offense  is  complete,  though  the 
fire  may  be  put  out,  or  may  go  out  of  itself.*^*  There  need  not 
even  be  a  blaze,  but  mere  charring  is  sufficient*^* 

416.  Intent — ^Malice, 

All  the  definitions  of  arson  at  common  law  require  that  the 
burning  shall  be  both  willful  and  malicious;*^*  but  there  haa 
been  some  difference  of  opinion  as  to  what  is  necessary  to  con- 
stitute malice  within  the  meaning  of  the  definitions,  and  the 
cases  on  the  subject  cannot  all  be  reconciled.  It  would  seem 
dear  that  a  burning  arising  from  negligence  and  mischance  can* 
not.  under  any  circumstances,  be  regarded  as  willful  and  ma- 

12*  4  Bl.  Comm.  222;  Reg.  y.  RiisseU^  Car.  ft  M.  541,  Mikell's  Gas.  981; 
Mary  v.  State»  24  Ark.  44,  81  Am.  Dec.  60;  Howel  v.  Com.,  6  Qrat. 
(Va.)  664;  Cochrane  v.  SUte,  6  Md.  404;  State  v.  Hall,  98  N.  C.  571; 
People  Y.  Haggerty,  46  Cal.  854;  Woolsey  v.  State,  80  Tex.  App.  846r 
17  S.  W.  646.    Compare  Com.  y.  Tucker,  110  Mass.  408,  Beale's  Cas.  800. 

124  4  Bl.  Comm.  222;  Mary  y.  State,'24  Ark.  44,  81  Am.  Dec.  60;  Com. 
Y.  Tucker,  110  Mass.  408,  Beale's  Caa.  800;  State  y.  Spiegel,  111  lowa^ 
701,  83  N.  W.  722. 

126  Reg.  y.  Parker,  9  Car.  ft  P.  45;  Reg.  y.  Russell,  Car.  ft  M.  641» 
Mlkell's  Cas.  931.  And  see  Qraham  y.  State,  40  Ala.  659;  Benbow  y. 
State,  128  Ala.  1,  29  So.  553;  State  y.  Sandy,  8  Ired.  (N.  C.)  570;  Leyy 
y.  People,  80  N.  Y.  827;  Woolsey  y.  State,  80  Tex.  App.  846,  17  S.  W. 
546;  People  y.  Haggerty,  46  Cal.  854;  State  y.  Denin,  32  Vt  158;  State 
Y.  Hall,  93  N.  C.  o71. 

iM  3  Inst.  66.  67;  4  Bl.  Comm.  222;  1  Hale,  P.  C.  566,  669,  MikeU's  Cas. 
927 ;  Reg.  y.  Faulkner,  13  Cox,  C.  C.  550,  Ir.  11  C.  L.  18,  Beale's  Cas. ' 
213;  Jenkins  y.  State,  53  Ga.  38,  21  Am.  Rep.  255;  Heard  y.  State,  81 
Ala.  65,  1  So.  640;  Kellenbeck  y.  State,  10  Md.  431,  69  Am.  Dec.  166; 
McDonald  y.  People,  47  111.  533. 
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licions,  and  so  it  has  generally  been  held.**''  And  by  the  better 
opinion,  where  the  burning  is  the  result  of  negligence  or  mis- 
chance, the  fact  that  the  accused,  when  he  caused  the  fire,  was 
engaged  in  the  commission  of  some  other  offense,  even  a  felony, 
cannot  render  him  guilty  of  arson.**®  But,  on  the  principle 
that  a  man  is  presumed  to  have  intended  the  natural  and 
probable  consequences  of  his  voluntary  acts,  if  a  man  does  an 
unlawful  act,  the  natural  tendency  of  which  is  to  set  fire  to  and 
bum  a  house,  and  such  a  consequence  follows,  the  burning  is  to 
be  regarded  as  intentional  and  malicious.**^  Thus,  if  one  sets 
fire  to  his  own  house,  which  is  not  arson  nor  a  crime  at  common 
law,**®  or  any  other  building,  the  burning  of  which  is  not  arson, 
and  bums  an  adjoining  house  of  another,  the  burning  of  the  lat- 
ter is  malicious,  and  constitutes  arson.*** 

i»4  Bl.  Comm.  222;  1  Hale,  P.  C.  569,  Mikell's  Cas.  927;  Reg.  ▼. 
FauUmer,  supra. 

iM  In  Reg.  ▼.  Faulkner,  supra,  which  is  a  leading  case  on  this  point, 
the  defendant  was  indicted  for  the  malicious  burning  of  a  ship, — a 
statutory  arson.  It  appeared  that  he  was  a  seaman  on  board  the 
vessel,  and  went  into  the  hold  for  the  purpose  of  stealing  rum  which 
was  stored  there.  He  tapped  a  barrel,  and  the  rum  caught  fire  from  a 
lighted  match  which  he  held,  and  the  ship  was  burned.  The  trial  Judge 
instructed  the  jury  to  convict  on  the  simple  ground  that  the  firing  of 
the  ship,  though  accidental,  was  caused  by  an  act  done  in  the  com- 
mission of  a  felony, — ^larceny  of  the  rum, — and  did  not  leave  to  the  Jury 
any  question  as  to  whether  the  firing  was  a  natural  consequence  of  his 
unlawful  act,  so  that  he  could,  for  that  reason,  be  presumed  to  have 
intended  it  The  court  for  crown  cases  reserved  quashed  the  convic- 
tion on  the  ground  that  the  mere  fact  that  the  defendant  was  engaged 
in  the  commission  of  a  felony  did  not  make  the  unintentional  firing  of 
the  ship  malicious.  According  to  this  case,  and  others  to  the  same 
effect,  to  constitute  a  malicious  burning,  it  must  be  intentional. 

1S9  See  Reg.  v.  Faulkner,  supra;  Reg.  v.  Lyons,  8  Cox,  C.  C.  84. 

itoAnte,  §8  418a,  413c. 

iti  Isaac's  Case,  2  East,  P.  C.  1031,  Beale's  Cas.  799;  Proberts'  Case, 
2  Bast,  P.  C.  1030;  Rex  v.  Pedley,  Cold.  218;  Combs  v.  Com.,  93  Ky. 
813,  20  S.  W.  221;  State  v.  Langhlin,  63  N.  C.  364.  And  see  State  v. 
Toole,  29  Conn.  342,  76  Am.  Dec.  602;  Woodford  v.  People,  62  N.  T. 
117,  20  Am.  Rep.  464;  McDonald  v.  People,  47  111.  633;  Lacy  v. 
Stale,  16  Wis.  13;  Early  v.  Com.,  86  Va.  921,  11  S.  B.  795* 

C.  ft  M.  Crimes— 40. 
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Tn  reason  and  on  principle,  if  a  man  willfully  and  inten- 
tionally sets  fire  to  and  bums  a  house,  without  justification  or 
excuse,  his  act  is  malicious,  and  he  is  none  the  less  guilty  of 
arson  because  he  does  not  intend  to  consume  the  house,  but  is 
influenced  by  other  motives.  Therefore,  it  would  seem  that,  if 
a  prisoner  sets  fire  to  and  bums  any  part  of  a  jail,  he  is  guilty 
of  arson,  though  his  intention  may  be,  not  to  consume  the 
jail,  but  merely  to  effect  an  escape.*'* 

416.  Statutory  Bumingi. 

By  statute  in  most  jurisdictions  the  offense  of  arson  has 
been  extended  so  as  to  include  the  burning  of  other  buildings 
than  dwelling  houses.  They  make  the  crime  an  offehse  against 
the  property,  and  not  merely  against  the  security  of  the  habita- 
tion.  Thus,  statutes  have  been  enacted  in  many  states  declar- 
ing it  arson  to  bum  a  shop,  a  warehouse,  a  store,  a  vessel,  etc 
These  statutes  do  not  change  the  offense  otherwise  than  as  to 
the  character  of  the  premises,  unless  such  an  intention  on  the 
part  of  the  legislature  is  clear.  They  are  to  be  construed  in  the 
light  of.  the  common  law.***    For  example,  they  do  not,  unless 

itiLuke  V.  State,  49  Ala.  80,  20  Am.  Rep.  269;  Smith  v.  State,  23 
Tex.  App.  3o7,  6  S.  W.  219;  WillU  v.  SUte,  82  Tex.  Cr.  App.  634,  26 
fi.  W.  123. 

Some  courts  have  held  that  such  a  humlng  is  not  "maUcions," 
within  the  definition  of  "arson."  State  v.  Mitchell,  6  Ired.  (N.  C.)  360; 
People  ▼.  Cotteral,  18  Johns.  (N.  T.)  116.  Some  of  the  decisions  usual- 
ly cited  as  sustaining  this  view  are  based  upon  peculiar  statutes,  and. 
If  construed  with  reference  to  the  etatutes,  will  be  found  not  to  be 
authority  at  common  law. 

In  Jenkins  v.  State,  63  Oa.  88,  21  Am.  Hep.  266,  the  defendant  at- 
tempted to  hum  a  hole  through  the  door  of  a  guard  house,  in  which  he 
was  a  prisoner,  for  the  purpose  of  escaping,  and  not  with  the  Intention 
of  consuming  or  generally  injuring  the  building.  It  was  held  that  he 
was  not  guilty,  under  a  statute  punishing  an  attempt  "to  bum  a  house." 
This  decision,  however,  was  based  on  the  fact  that  the  statutes  (Code 
Oa.  1882.  S§  4376,  4381)  punished  the  attempt  to  bum  a  house  only 
where  there  was  an  intent  "to  consume  or  generally  injure  the  house, 
and  there  was  no  reference  to  arson  at  common  law.  i 

i»  See  Heard  v.  State,  81  Ala.  55.  1  So.  640. 
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by  express  terms,  dispense  with  the  necessity  for  an  actual 
burning  of  some  part  of  the  building.***  Nor,  unless  such  an 
intent  on  the  part  of  the  legislature  is  clear,  do  they  change  the 
common-law  rule  that  the  bouse  must  be  that  of  anpther  than  the 
accused,**' 

The  statutes  are  not  to  be  construed  as  dispensing  with  the 
necessity  for  the  same  willfulness  and  malice  as  is  required  by 
the  common  law,  unless  such  an  intent  is  dear.***  Sometimes 
the  statutes  use  the  term  "willfully*^  only,  and  do  not  expressly 
require  that  the  burning  shall  be  malicious.  This  term,  it  has 
been  held,  means  something  less  than  maliciously,  and  more 
than  intentionally.  It  means  unlawfully,  and  to  some  extent 
willfully.  And  under  a  statute  punishing  the  "willful"  burn- 
ing of  a  jail,  a  prisoner  was  held  guilty  where  he  set  fire  to  and 
partly  burned  the  floor  of  the  jail  for  the  purpose  of  escaping, 
though  there  was  no  intention  to  consume  the  buildings  and  he 
kept  control  of  the  fire  by  pouring  water  on  it,  so  as  only  to 
burn  a  hole  in  the  floor.**^ 

iM  Mary  y.  State,  24  Ark.  44,  81  Am.  Dec.  60. 

^a«  Spalding's  Case,  2  East,  P.  C.  1026,  1  Leach,  C.  C.  218 ;  State  T. 
Sarvls  (S.  C.)  24  S.  E.  53;  People  v.  Myers,  20  Cal.  76;  People  v.  De- 
Wlnton,  113  Cal.  403,  45  Pac.  708;  People  v.  Gates,  15  Wend.  (N.  Y.) 
159. 

i>«  See  Heard  v.  State,  81  Ala.  55,  1  So.  640. 

i»T  Luke  Y.  SUte,  49  Ala.  80,  20  Am.  Rep.  269. 
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OFFENSES  OTHER  THAN  AGAINST  THE  PERSON,  PROPERTY^ 

OR  HABITATION  OF  INDIVIDUALS. 

I.    Offenses  AFFBcrmo  the  Pubuo  "Peace,  SS  417-429. 
II.    Offenses  Affeotinq  the  Administbation  of  Justice  ob  of  Got- 

EBNMENT,  SS  430-444. 

III.  Offenses  Affectinq  the  Pubuo  Safbit,  Health,  CkiicFOBT,  ETa» 

SS  445-456. 

IV.  Offenses  Against  God  and  Religion,  S  467. 

V.    Offenses  Against  Mobautt  and  Deoenot,  SS  468-473. 
VI.    Offenses  Affeotinq  the  Pubuo  Tbade,  SS  474-481. 
VII.    Offenses  Against  the  Law  of  Nations,  SS  482-486. 

L  Offenses  Apfecthto  the  Public  Peaos. 

417.  In  OeneraL — Any  act  ^diich  in  itself  constitutes  a  breach 
of  the  public  peace,  or  which  has  a  direct  tendency  to  cause  a 
breach  of  the  public  peace,  is  a  misdemeanor  at  common  law. 

In  a  broad  sense,  all  offenses  are  breaches  of  the  public  peace. 
Unless  otherwise  provided  by  statute,  every  indictment,  whether 
for  a  common-law  or  statutory  offense,  concludes  by  alleging 
that  the  offense  was  committed  '^against  the  peace  of  the  state."' 
We  are  to  treat  here,  however,  of  those  offenses  only,  other  than 
felonies  and  certain  misdemeanors,  as  homicide,  assault  and 
battery,  etc,  heretofore  considered,  which  are  punished  because 
they  especially  affect  the  public  peace.  It  is  for  this  reason  that 
the  law  punishes  forcible  entry  and  detainer,  affrays,  unlaw- 
ful assemblies,  routs,  riots,  disturbance  of  public  assemblies,, 
certain  kinds  of  disorderly  houses,  libel,  and  malicious  mis- 
chief. In  addition  to  these  specific  offenses,  it  may  be  laid 
down  as  a  general  rule  that  any  other  act  which  constitutes  a 
breach  of  the  public  peace,  or  which  has  a  direct  tendency  ta 
cause  a  breach  of  the  public  peace,  is  a  misdemeanor  at  comr 
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mon  law.^  Thus,  where  a  man  discharged  his  gun  at  wild 
fowl,  with  knowledge  and  after  warning  that  the  report  would 
injuriously  affect  a  sick  person  in  the  neighborhood,  and  the 
report  had  such  effect,  it  was  held  that  his  act  was  an  indictable 
offense,  not  only  because  it  was  a  wanton  act  of  mischief,  but 
also  because  it  was  against  the  public  peace  and  security.' 

'^It  is  not  necessary  that  there  shall  be  actual  fc/rce  or  vio- 
lence to  constitute  an  indictable  offense.  Acts  injurious  to 
private  persons,  which  tend  to  excite  violent  resentment,  and 
thus  produce  fighting  and  disturbance  of  the  peace  of  society, 
are  themselves  indictable.  To  send  a  challenge  to  fight  a  duel 
is  indictable,  because  it  tends  directly  towards  a  breach  of  the 
peace.  Libels  fall  within  the  same  reason.  A  libel  even  of  a 
deceased  person  is  an  offense  against  the  public,  because  it  may 
stir  up  the  passions  of  the  living,  and  produce  acts  of  revenge.''' 

418.  Trespass  and  Forcible  Entry  and  Detainer.— A  trespass 
upon  land  is  a  misdemeanor  at  common  law  when  committed 
under  such  drcnmstanoes  as  to  constitute  a  breach  of  the 
peace,  but  not  otherwise.    It  is  also  punished  by  statute. 

To  merely  break  and  enter  the  close  of  another  is,  in  con- 
templation of  law,  a  trespass  committed  vi  et  armis, — ^with 
force  and  arms;  but  unless  it  is  committed  under  such  cir- 
cumstances as  to  constitute  an  actual  breach  of  the  peace,  it  is 
not  indictable  at  common  law,  but  is  to  be  redressed  by  a  civil 
action  only.*     If,  however,  it  is  attended  by  a  breach  of  the 

14  Bl.  Comm.  142  et  seq.;  Rex  v.  Billingham,  2  Car.  ft  P.  284;  Hen- 
derson ▼.  Com.,  8  Orat.  (Va.)  708,  56  Am.  Dec.  160;  State  v.  Bumham, 
66  Vt.  446,  48  Am.  Rep.  801;  State  v.  Benedict,  11  Vt.  23j,  34  Am.  Dec. 
688;  State  v.  Jasper,  4  Dey.  (N.  C.)  323;  State  v.  Huntly,  3  Ired.  (N. 
C.)  418,  40  Am.  Dec.  416;  State  v.  Batchelder,  5  N.  H.  649;  Rex  y.  Sum- 
mers, 8  Salk.  194,  MikeU's  Cas.  41;  Com.  v.  Haines,  4  Clark  (Pa.)  17, 
Mikell's  Cas.  41. 

2  Com.  V.  Wing,  9  Pick.  (Mass.)  1,  19  Am.  Dec.  847,  Beale's  Cas.  119. 

»Ck>m.  V.  Taylor,  5  Binn.  (Pa.)  277;  post,  S  428. 

4  Rex  V.  Blake,  8  Burrow,  1731,  Beale's  Cas.  102;  Rex  v.  Storr,  8 
Burrow,  1698;  Rex  v.  Wilson,  S  Term  R.  357;  Kilpatrick  v.  People,  6 


6J0  OFFBiKfiiM  Ai^racmNG 

peace,  it  li  a  xtiisdemeaiior*  It  ifi  i  ffiisdemeanor  to  enter  the 
dwelling  house  or  yard  of  another,  with  otfensite  teeapons,  in 
such  a  manner  aa  to  oanse  terror  and  alarm  to  the  inmates  of 
the  honsa^  It  has  also  heen  held  that  it  is  a  misdemeanor  at 
common  law  to  maliciously  and  secretly  break  and  enter  a 
dwelling  house  in  the  nighttime  with  force  and  arms,  with  in- 
tent to  disturb  the  peace/  On  the  other  hand,  it  was  held  in  a 
New  York  case  that  an  indictment  which  charged  that  the 
accused,  ''with  force  and  arms,  unlawfully,  willfully,  and  ma- 
liciously,  did  break  to  pieces  and  destroy,''  two  windows  in  a 
dwelling  house,  did  not  charge  an  offense  at  common  law,  where 
it  did  not  appear  that  the  act  was  done  in  the  nighttime,  or 
secretly^  or  with  actual  breach  of  the  peace.^  And  the  girdling 
of  fruit  trees  on  another's  land,  though  done  maliciously,  was 
held  to  be  a  mere  civil  trespass,  and  not  a  crime.^  The  fact 
that  a  trespass  is  committed  by  a  number  of  persons  does  not 
make  it  indictable,  if  there  is  no  riot,  or  unlawful  assembly,  or 
anything  of  that  kind.* 

Denio  (N.  Y.)  277;  Com.  v.  Bawaras,  1  Aslim.  (Pa.)  46;  State  v.  Bur- 
roughs, 7  N.  J.  Law,  426;  Ck>m.  y.  Powell,  8  Leigh  (Va.)  719;  Com.  ▼. 
Glbney,  2  Allen  (Mass.)  160;  Com.  y.  Taylor,  6  Bin.  (Pa.)  277,  MikeU's 
Oas.  44. 

ft  Henderson  y.  Ck>m.,  8  Qrat  (Va.)  708,  66  Am.  Dec.  160.  In  this 
case,  the  indictment,  which  was  sustained,  charged  that  the  defend- 
ant "did  break  and  enter  the  close  of  one  E.,  and  at  the  house  of  said 
B.  did  then  and  there  wickedly,  mischieyously,  and  maliciously,  and  to 
the  terror  and  dismay  of  one  N.,  wife  of  said  E.,  Are  a  gun  in  the 
porch  of  said  house,  and  then  and  there  did  shoot  and  km  a  dog 
belonging  to  said  house,"  etc. 

•  Com.  y.  Taylor,  6  Binn.  (Pa.)  277,  Mikell's  Cas.  44. 

In  Rex  y.  Hood,  Sayer,  161,  the  court  refused  to  quash  an  Indictment 
for  disturbing  a  family  by  yiolently  knocking  at  the  front  door  of  the 
house  for  the  space  of  two  hours. 

f  Kilpatrick  y.  People,  6  Denio  (N.  T.)  277. 

In  State  y.  Batchelder,  6  N.  H.  649,  howeyer,  it  was  held  an  indictable 
offense  to  break  the  windows  of  a  dwelling  house  with  clubs  in  the 
nighttime,  and  thus  disturb  the  peace  and  quiet  of  a  family  Uylng  In 
the  house. 

•  Brown's  Case,  3  Oreenl.  (Me.)  177.  • 

•  Rex  y.  Blake,  3  Burrow,  1731,  Beale's  Cas.  102. 


PUBUC  PBAGB.  631 

Forcible  Entry  and  Detainer. — Forcible  entry  upon  the  land 
of  another,  or  forcible  detention  after  a  peaceable  entry,  was 
made  punishable  by  early  English  statutes,  and  is  punished 
by  statute  in  this  country.  An  indictment  for  forcible  entry 
or  forcible  detainer  will  also  lie  at  common  law,  provided 
there  is  such  an  actual  force,  or  menace  of  actual  force,  as  to 
constitute  a  breach  of  the  peace,  but  not  otherwise.^®  To  mere- 
ly charge  that  the  entry  was  made  vi  et  armis,  or  with  force 
and  arms,  is  not  enough,  as  these  words  do  not  imply  an  actual 
breach  of  the  peace.  *^  Nor  is  it  enough  to  show  that  the  entry 
was  by  a  number  of  persons,  if  no  riot,  or  unlawful  assembly^ 
or  anything  of  that  kind  is  charged.*^ 

419.  Affray— (a)  Definition. — ^At  common  law,  an  afhray 
is  the  fighting  of  two  or  more  persons  in  a  public  place,  to  the 
terror  or  alarm  of  the  people.^'  It  is  a  misdemeanor.  In  some 
states  the  statutory  definition  is  slightly  different 

(6)  The  Fighting. — To  constitute  this  offense  at  common  law, 
and  under  the  statutes  as  well,  there  must  be  fighting  by  or  bo- 

10  Rex  ▼.  Blake,  3  Burrow,  1731,  Beale's  Cas.  102;  Rex  ▼.  Storr,  8 
Burrow,  1698;  Rex  ▼.  Wilson,  8  Term  R.  367;  Rex  y.  Bathurst,  Sayer, 
225;  Com.  y.  Taylor,  6  Binn.  (Pa.)  277;  State  y.  Pearson,  2  N.  H.  550; 
Com.  y.  Dudley,  10  Mass.  403.  Compare  Harding's  Case,  1  Qreenl. 
(Me.)  22;  Stote  y.  Lawson,  123  N.  C.  740,  31  S.  B.  667,  68  Am.  St.  Rep. 
844;  State  y.  Robbins,  123  N.  C.  730,  81  S.  E.  669,  68  Am.  St.  Rep.  841; 
Ex  parte  Webb,  24  Ney.  238,  51  Pac.  1027;  WiUiams  y.  State,  120  Qa. 
488,  48  S.  E.  149. 

11  Rex  y.  Blake,  8  Burrow,  1731,  Beale's  Cas.  102. 

12  Rex  y.  Blake,  8  Burrow,  1731,  Beale's  Cas.  102. 

In  Rex  y.  Storr,  supra,  the  indictment  was  for  unlawfully  entering 
the  prosecutor's  yard,  and  digging  the  ground  and  erecting  a  shed,  and 
unlawfully,  and  with  force  and  arms,  putting  out  and  expelling  the 
prosecutor  from  the  possession  and  keeping  him  out  of  the  possession. 
This  indictment  was  quashed.  Rex  y.  Blake,  supra,  was  an  indictment 
for  breaking  and  entering,  with  force  and  arms,  a  close  (not  a  dwell- 
ing house),  and  unlawfully  and  unjustly  expelling  the  prosecutors, 
\nd  keeping  them  out  of  possession.  This  also  was  quashed,  and  the 
nile  laid  down  by  all  the  court  was  that  there  must  be  force  or  ylolence 
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tween  two  or  more  persons.**  And  there  must  be  actual  fight- 
ing. Mere  quarrelsome  and  threatening  words,  without  more, 
will  not  amount  to  an  affray.*^  If  a  person  uses  insulting  lan- 
guage towards  another,  and  thereby  provokes  an  assault  by  the 
other,  but  does  not  resist  or  return  the  other's  blows,  this,  ac- 
cording to  the  better  opinion,  is  not  an  affray.**  It  is  other- 
wise, however,  if  a  person,  being  willing  to  fight,  uses  language 

shown  upon  the  face  of  the  indictment— as  some  riot  or  unlawful  as- 
sembly. 

It  4  Bl.  Comm.  145;  Simpson  v.  State,  5  Yerg.  (Tenn.)  366;  State 
T.  Perry,  6  Jones  (N.  C.)  9,  69  Am.  Dec.  768;  McClellan  v.  €tate,  68  Ala. 
640;  State  v.  Brewer,  33  Ark.  176;  Childs  ▼.  State,  15  Ark.  204;  Com.  v. 
Simmons,  6  J.  J.  Marsh.  (Ky.)  614;  State  v.  Sumner,  6  Strob.  (S.  C.) 
53,  56;  Wilkes  v.  Jackson,  2  Hen.  ft  M.  (Ya.)  365,  360;  State  y.  Sumner, 
6  Strob.  (S.  C.)  53,  MikeU's  Cas.  43,  n. 

An  affray  is  where  two  or  more  come  together  without  any  pre- 
meditated design  to  disturb  the  public  peace,  and  break  out  into  a 
quarrel  among  themselves,  and  is  distinguishable  from  a  ribt,  where 
there  is  more  or  less  concert  of  action,  mutual  co-operating  and  assist- 
ing of  each  other  for  a  common  purpose,  whether  it  be  a  general  dis- 
turbance of  the  peace,  or  an  attack  upon  indlYiduals,  the  destruction 
of  property,  or  any  other  object  which  is  unlawful,  for  the  accomplish- 
ment of  which  they  are  unitedly,  or  in  separate  parties  or  bands.  Peo- 
ple y.  Judson,  11  Daly  (N.  T.)  1. 

An  affray  involyes  an  assault,  but  It  is  distinguishable  from  an  as- 
sault in  the  fact  that  the  fighting  must  be  in  a  pubUc  place.  Post, 
S  4190. 

14  Simpson  y.  State,  5  Terg.  (Tenn.)  356;  People  y.  Moore,  3  Wheel- 
er, Cr.  Cas.  (N.  Y.)  82;  Thompson  y.  State,  70  Ala.  26.  Two  persons 
who  fight,  not  against  each  other,  but  against  a  third  person,  may  be 
indicted  and  conylcted.    Thompson  y.  State,  supra. 

IB  Simpson  y.  State,  £  Yerg.  (Tenn.)  856;  Hawkins  y.  State,  13  Oa. 
822,  58  Am.  Dec.  517;  O'Neill  y.  State,  16  Ala.  65;  Pollock  y.  SUte,  32 
Tex.  Cr.  R.  29,  22  S.  W.  19;  State  y.  Sumner,  5  Strob.  (S.  C.)  58.  In 
State  y.  Dayis,  65  N.  C.  298,  the  statement  that  words  alone  may 
amount  to  an  affray  was  mere  dictum,  and  cannot  be  sustained. 

i«  O'Neill  y.  State,  16  Ala.  65;  Pollock  y.  State,  32  Tex.  Cr.  R.  29,  22 
S.  W.  19.  In  North  Carolina,  contrary  to  these  decisions,  this  is  held 
to  be  an  affray,  where  the  insulting  words  are  intended  or  calculated 
to  provoke  an  assault  State  y.  Fanning,  94  N.  C.  940,  55  Am.  Rep. 
653;  State  y.  Perry,  5  Jones  (N.  C.)  9,  69  Am.  Dec.  768.  And  see 
State  y.  Payls,  80  N.  C.  351,  30  Am.  Rep.  86. 
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intended  or  calculated  to  provoke  an  assault,  and  engages  in  a 
fight  when  the  assault  is  made.^^  Insulting  and  threatening 
words,  accompanied  by  the  drawing  of  weapons  by  both  parties, 
and  attempts  to  use  them,  will  amount  to  an  affray.^*  It  has 
i)een  said  that  going  about  in  a  public  place  armed  with  un- 
usual and  dangerous  weapons,  to  the  terror  of  the  people,  is  an 
a'ffray,^*  but  the  better  opinion  is  to  the  contrary.^^ 

(f)  Fighting  hy  Agreement — In  some  states  the  statutory 
definition  of  an  affray  requires  that  the  fighting  shall  be  by 
agreement  between  the  parties,  and,  in  such  a  case,  that  it  was 
by  agreement  must  be  showoi.^^  At  common  law,  and  under 
most  statutes,  agreement  or  mutual  consent  is  not  necessary.*^ 

{d)  Self-Defense. — If  a  person,  in  fighting,  is  acting  purely 
in  self-defense,  or  in  the  defense  of  a  child  or  other  person  whom 
he  has  a  right  to  protect,  he  is  not  guilty  of  an  affray.**  The 
plea  of  self-defense  will  not  avail,  however,  if  the  accused 

Instate  y.  Sumner,  5  Strob.  (S.  C.)  53;  Pollock  v.  State,  82  Tex. 
Or.  R.  29,  22  S.  W.  19;  State  v.  King,  86  N.  C.  603.  If  a  person's  lan- 
guage or  conduct  is  calculated  to  provoke  an  assault,  and  a  fight  re- 
sults, it  Is  no  defense  against  an  indictment  for  an  affray  to  say  that 
he  did  not  intend  to  bring  on  a  fight.  State  v.  King,  supra;  State  v. 
Sumner,  supra. 

IS  Hawkins  v.  State,  13  Ga.  822,  68  Am.  Dec.  517. 

Instate  V.  Woody,  2  Jones  (N.  C.)  835.  In  the  case  of  State  r. 
Huntly,  3  Ired.  (N.  C.)  418,  40  Am.  Dec.  416,  this  was  held  to  be  an 
offense  at  common  law, — an  offense  against  the  public  order  and  sense 
of  security, — but  it  was  not  held  to  be  an  affray. 

20  Simpson  v.  State,  5  Yerg.  (Tenn.)  356. 

2iKlum  V.  State,  1  Blackf.  (Ind.)  877;  Supreme  Council  v.  Garrigus, 
104  Ind.  138,  3  N.  E.  818,  54  Am.  Rep.  298. 

»Cash  V.  State,  2  Overt.  (Tenn.)  198;  Pollock  v.  State,  32  Tex.  Cr. 
It  29,  22  S.  W.  19.    And  see  Supreme  Council  v.  Garrigus,  supra. 

As  was  said  in  Cash  v.  State,  supra,  it  is  because  the  violence  is 
committed  in  a  pubUc  place,  and  to  the  terror  of  the  people,  that  the 
crime  is  called  an  "affray,"  instead  of  "assault  and  battery,"  and  not 
because  it  took  place  by  the  mutual  consent  of  the  parties. 

There  Is  dictum  to  the  contrary  in.  Duncan  v.  Com.,  6  Dana  (Ky.)  295. 

«»  People  V.  Moore,  3  Wheeler,  Cr.  Cas.  (N.  Y.)  82;  State  v.  Sumner, 
€  Strob.  (S.  C.)  53;  Coyle  v.  Stote  (Tex.  Cr.  App.)  72  S.  W.  847.  And 
see  SUte  v.  Harrell,  107  N.  C.  944,  12  S.  E!  439. 
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brouglLt  on  the  fight  by  insulting  and  abusive  language  or  eon* 
duct,^^  or  if  he  engaged  in  the  fight  willingly,  and  not  merely 
on  the  defensive.** 

(e)  Public  Place. — ^Both  at  common  law  and  under  the 
Btatuted,  the  fighting  must  be  in  a  public  place.  If  it  is  in 
private,  the  offense  is  merely  assault  and  battery.**  Thus,  a 
fight  in  a  field  surrounded  by  woods,  and  situated  at  a  distance 
from  any  highway  or  other  public  place,  is  not  an  affray,  though 
there  may  be  another  person  present  besides  the  combatants.*^ 
Even  a  highway  is  not  necessarily  a  public  place,  within  the 
definition  of  an  "affray."*®  The  fight  need  not  originate  in  a 
public  place.  It  is  an  affray,  though  commenced  in  private,  if 
it  is  carried  by  fiight  and  pursuit  to  places  where  people  are 
assembled.** 

(/)  Terror  of  the  People. — The  definitions  of  an  "affray*^ 
make  it  essential  that  the  fighting  shall  be,  not  only  in  a  public 
place,  but  also  to  the  terror  of  the  people;'®  and  a  conviction 

24  State  V.  King,  86  N.  C.  603;  State  v.  Sumner,  5  Strob.  (S.  C.)  63; 
Pollock  ▼.  SUte,  82  Tex.  Cr.  R.  29.  22  S.  W.  19. 

u  State  V.  Harrell,  107  N.  O.  944,  12  S.  E.  439.  And  see  State  v. 
Downing,  74  N.  C.  184. 

2«  4  Bl.  Comm.  145;  Reg.  v.  Hunt,  1  Cox,  C.  C.  177;  State  v.  Weekly^ 
29  Ind.  206;  State  v.  Sumner,  6  Strob.  (S.  C.)  63;  McGlellan  v.  Stat^ 
53  Ala.  640;  Thompson  v.  State,  70  Ala.  26;  State  v.  Brewer,  33  Ark. 
176;  Childs  v.  State,  15  Ark.  204;  Simpson  v.  State,  6  Terg.  (Tenn.) 
866;  State  ▼.  Heflin,  8  Humph.  (Tenn.)  84. 

2T  Taylor  v.  State,  22  Ala.  15.  An  inclosed  lot,  situated  thirty  yards 
distant  from  the  street  of  a  town,  but  visible  from  the  street,  has  been 
held  a  public  place.    Carwile  v.  State,  35  Ala.  892. 

estate  V.  Weekly,  29  Ind.  206.  Contra,  State  v.  Warren,  67  Mo. 
App.  602. 

Thus,  as  was  said  in  the  case  of  State  v.  Weekly,  supra,  a  fight 
would  not  be  an  affray  if  it  should  take  place  on  a  part  of  the  highway 
concealed  entirely  from  public  view  by  a  growth  of  timber. 

» Wilson  V.  SUte,  3  Heisk.  (Tenn.)  278;  State  v.  Billings,  72  Mo. 
662. 

to  4  Bl.  Comm.  146;  State  v.  Warren,  57  Mo.  App.  602;  Hawkins  v. 
State.  18  Oa.  322,  68  Am.  Dec.  617;  State  v.  Sumner,  6  Strob.  (8.  C.> 
58,  66. 
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has  been  set  ande  bfcattse  of  the  eonrt's  failure  to  InfftTtict  the 
jury  to  this  effect^  ^  The  existence  of  this  element,  however,  as 
a  matter  of  fact,  need  not  be  proved.  If  the  fighting  is  shown 
to  have  been  in  a  public  place,  "the  inference  of  law  will  be 
strong  enough  to  import  whatever  terror  may  be  a  necessary  in- 
gredient."'* 

420.  Prize  Fighting. — ^To  engage  in  a  prize  fight  is  a  misde- 
meanor at  common  law,  if  it  takes  place  imder  such  dreum- 
stances  as  to  constitute^  or  tend  to  cause,  a  teeach  of  the  pub- 
lic peace. 

Prize  fighting — ^fighting  for  a  prize  or  reward** — ^is  expressly 
punished  by  statute  in  many  jurisdictions.  It  is  not  a  distinct 
offense,  eo  nomine^  at  common  law,  but  it  is  a  misdemeanor  at 
common  law  if  it  takes  place  in  public,  so  as  to  constitute  an 
affray  or  riot,  or  to  otherwise  constitute  or  tend  to  cause  a  breach 
of  the  public  peace.  It  is  not  a  lawful  game  at  common  law,  as 
is  a  friendly  boxing  or  wrestling  match.'* 

421.  Dueling. — ^It  is  a  misdemeanor  at  common  law  to  fight 
a  duel,  or  to  send,  or  to  knowingly  bear,  or  to  intentionally 
provoke,  a  challenge  to  fight  a  duel. 

In  a  broad  sense,  any  fighting  of  two  persons,  one  against  the 
other,  by  agreement,  is  a  duel,  but  the  term,  as  commonly  used, 
implies  such  a  fighting  with  deadly  weapons.'**  In  some  coun- 
tries it  is  not  unlawful,  but  it  is  a  misdemeanor  at  common  law 

•1  State  V.  Warren,  57  Mo.  App.  602. 

ta  State  ▼.  Sumner,  5  Strob.  (S.  C.)  63,  66.  And  see  Hawkins  ▼. 
State,  13  Ga.  822,  68  Am.  Dec.  617. 

•a  See  Sulliyan  ▼.  State,  67  Misc.  362,  7  So.  275. 

t4  1  Bast,  P.  C.  270;  Rex  y.  Billlngham,  2  Car.  ft  P.  234;  Rex  v.  Per- 
kins, 4  Car.  ft  P.  587.  State  v.  Bumham,  66  Vt.  44?,  48  Am.  Rep.  801; 
Com.  V.  Collberg,  119  Mass.  350,  20  Am.  Rep.  828.  And  see  Com.  y. 
Wood,  11  Gray  (Mass.)  86. 

t4a  A  challenge  to  light  a  fair  fight  without  weapons  Is  not  dueling. 
State  T.  Fritz.  133  N.  C.  725,  46  S.  B.  957. 


636  OFFBNSBS  ATFECTOra 

in  England  and  in  this  country.**  It  is  also  a  misdemeanor  at 
common  law  to  give  a  challenge  to  fight  a  duel,  either  bj  words 
or  by  letter,  or  to  knowingly  be  the  bearer  of  such  a  challenge,** 
or  to  designedly  provoke  such  a  challenge.*^  To  constitute  the 
offense  of  dueling,  it  is  not  necessary  that  any  injury  shall  be 
done.**  These  acts  are  now  pimished  in  most  jurisdictions  by 
statute.** 

422.  Carrying  Weapona.— There  is  a  oonfliot  of  authority  as 
to  whether  it  was  a  miadameaiior  at  oommon  law  to  go  lAbont 
armed  with  dangerous  and  unusual  weapons,  to  the  terror  and 
alarm  of  the  people,  but  carrying  weapons  or  oonoealed  weap- 
ons is  very  generally  prohibited  and  punished  by  statute. 

'At  Common  Law. — ^In  a  well-considered  Tennessee  case  it  was 
held  that  it  was  no  offense  at  all  at  common  law  for  a  man  to 
go  about  in  public  places  armed  with  dangerous  and  unusual 
weapons,  where  there  was  no  fighting,  or  attempt  to  use  the 
weapons,  though  it  was  alleged  to  have  been  done  to  the  terror  of 
the  people.*®  In  North  Carolina  the  contrary  was  held,*^  and 
(his  decision  seems  to  be  supported  both  by  general  principles 
and  by  authority.** 

Statutory  Offense. — Carrying  of  weapons,  except  by  certain 

M4  Bl.  Comm.  145,  199;  Com.  y.  lAmbert,  9  Leigh  (Va.)  608. 
.     M4  Bl.  Comm.  150;  1  Hawk.  P.  C.  c.  68,  S  19;  Com.  y.  Taylor,  5  Bin. 
(Pa.)  277;  Rex  y.  Phllipps,  6  East,  464.    See  Brown  y.  Com.,  2  Ya. 
Cas.  516. 

•T  2  Whart  Crlm.  Law,  S  177. 

sssee  Com.  y.  Lambert,  9  Leigh  (Va.)   603. 

M  See  Am.  ft  Eng.  Enc.  Law  (2d  Ed.)   tit.  "Dueling." 

40  Simpson  y.  State,  6  Terg.  (Tenn.)  356.  As  to  whether  it  is  an 
affray,  see  ante,  S  419. 

41  State  Y.  Huntly,  3  Ired.  (N.  C.)  418,  40  Am.  Dec.  416.  And  see 
State  Y.  Lanier,  71  N.  C.  288. 

42  The  statute  of  Northampton  (2  Edw.  III.  c.  8),  punishing  such 
acts,  has  been  said  to  haYe  been  merely  declaratory  of  the  common 
law.  Knight's  Case,  3  Mod.  117;  State  y.  HunUy,  3  Ired.  (N.  C.) 
418,  40  Am.  Dec.  416.  And  Hawkins  says  that  this  was  an  offense 
at  common  law.    1  Hawk.  P.  C.  c.  28,  S  4. 
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privileged  classes,  was  prohibited  and  punished  by  early  Eng- 
lish statutes.  And  in  this  country  there  are  statutes  in  most 
states  making  it  a  misdemeanor  to  carry  concealed  weapons,  ex- 
cept in  certain  cases.** 

423.  Unlawfiil  Assembly. — ^An  unlawful  assembly,  which  is 
a  misdemeanor  at  common  law,  is  an  assembly  of  three  or  more 
persons,  either — 

1.  With  intent  to  commit  a  crime  by  open  force. 
2.*  Or  with  intent  to  carry  out  any  common  purpose,  law- 
ful or  unlawful,  in  such  a  manner  as  to  give  firm  and 
courageous  persons  in  the  neighborhood  of  tiie  assenu* 
bly  reasonable  grounds  to  apprehend  a  breadi  of  the 
peace  in  consequence  of  it.^* 

To  constitute  an  unlawful  assembly,  there  must  be  a  meeting 
of  three  or  more  persons — ^not  less  than  three*" — ^f or  such  a  pur- 
pose as  is  stated  above.  If  persons  who  have  assembled  for  a 
lawful  purpose  afterwards  associate  together  to  do  an  unlawful 
act,  such  association  is  equivalent  to  an  assembling  for  that  pur- 
pose.** The  purpose  of  the  assembly  may  be  to  commit  some 
crime,  but  this  is  not  necessary.  It  may  be  to  do  any  act,  lawful 
or  unlawful,  provided  the  purpose  ie  to  be  carried  out  in  such  a 
manner  as  to  give  firm  and  courageous  persons  in  the  neigh- 
borhood reasonable  grounds  to  apprehend  a  breach  of  the  peace.*^ 

48  See  Am.  A  Eng.  Enc.  Law  (2d  Ed.)  tit  ''Carrying  Weapons.** 

MSteph.  Dig.  Crim.  Law,  art.  70.  And  see  8  Inst  176;  1  Hawlc  P. 
G.  c.  66,  S  9;  4  Bl.  Comm.  146;  Beatty  v.  Glllbanks,  9  Q.  B.  Dlv.  808, 
16  Cox,  C.  C.  188,  Beale'B  Gas.  106;  Reg.  v.  McNaugbten,  14  Cox,  G.  G. 
676;  State  v.  Cole,  2  McCord  (S.  G.)  117;  People  v.  Judson,  11  Daly 
(N.  T.)  1,  88;  Reg.  v.  Vincent,  9  Car.  A  P.  91,  Mikell's  Gas.  48,  n. 

4B  Post,  S  426e. 

4«  State  V.  Cole,  2  McCord  (S.  C.)  117. 

«7Steph.  Dig.  Crim.  Law,  art.  70;  Reg.  v.  Neale,  9  Car.  ft  P.  481; 
Rex  V.  Brodrlbb,  6  Car.  ft  P.  671;  Reg.  v.  Vincent,  9  Car.  ft  P.  91. 

Any  meeting  assembled  under  such  circumstances  as,  according  to 
the  opinion  of  rational  and  firm  men,  are  likely  to  produce  danger  to 
the  tranquillity  and  peace  of  the  neighborhood,  is  an  unlawful  assembly; 
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It  18  esBential  that  the  assembly  shall  either  be  for  an  unlawful 
object,  or  shall  be  tumultuoua,  and  against  the  peace.  For  this 
reason,  persons — ^as  members  of  the  Salvation  Army,  for  ex* 
ample — who  assemble  for  a  lawful  purpose,  and  without  any  in* 
tention  of  carrying  it  out  unlawfully,  are  not  guilty  of  an  un- 
lawful assembly  merely  because  they  have  good  reason  to  be- 
lieve that  their  assembly  will  be  opposed,  and  that  those  who 
will  oppose  it  will  commit  a  breach  of  the  peace.**  There  must 
be  no  carrying  out  of  the  unlawful  purpose,  nor  any  movement 
towards  carrying  it  out,  for  in  such  a  case  the  offense  becomes  a 
rout  or  a  riot*'  Both  a  rout  and  a  riot,  however,  include  un- 
'  lawful  assembly,  and  a  man  may  be  convicted  of  the  latter  on 
proof  of  the  former.*^ 

StcUiUes. — ^In  some  jurisdictions,  the  statutory  offense  of  un- 
lawful assembly  differs  from  the  offense  at  common  law.  In 
New  York,  to  sustain  an  indictment  for  unlawful  assembly,  it 
must  be  proved  that  three  or  more  persons,  being  assembled, 
united  in  attempting  or  threatening  an  act  ^^tending  towards  a 
breach  of  the  peace,  or  an  injury  to  person  or  property,  or  any 
unlawful  act."*^     A  threat  made  by  one  or  two  persons  only, 

and,  In  viewing  this  question,  the  jury  should  take  into  their  consider- 
ation the  hour  at  which  the  parties  meet,  and  the  language  used  by 
the  persons  assembled,  and  by  those  who  addressed  them,  and  then 
consider  whether  firm  and  rational  men.  having  their  families  and 
property  there,  would  have  reasonable  ground  to  fear  a  breach  of  the 
peace,  as  the  alarm  must  not  be  merely  such  as  would  frighten 
any  foolish  or  timid  person,  but  must  be  such  as  would  alarm  persons 
of  reasonable  flrmnees  and  courage.    Reg.  v.  Vincent,  9  Car.  ft  P.  91. 

^•Beatty  v.  Gillbanks,  9  Q.  B.  Dlv.  SOS,  16  Cox,  C.  C.  13S,  Beale's 
Cas.  105. 

«•  Post,  tS  424,  425.  "The  difference  between  a  riot  and  an  unlawful 
assembly  is  this:  If  the  parties  assemble  in  a  tumultuous  manner, 
and  actually  execute  their  purpose  with  violence,  it  is  a  riot;  but  if 
they  merely  meet  upon  a  purpose,  which,  if  executed,  would  make 
them  rioters,  and,  having  done  nothing,  they  separate  without  carrying 
their  purpose  into  effect,  it  is  an  unlawful  assembly."  Per  Mr.  Jus- 
tice Patterson  in  Rex  v.  Birt,  6  Car.  ft  P.  154. 

BO  See  State  v.  Stalcup,  1  Ired.  (N.  C.)  SO. 

81  Pen.  Code  N.  T.  S  451,  subd.  8;  People  v.  Most,  128  N.  Y.  108,  27 
N.  R  970,  26  Am.  St.  Rep.  458   (anarchist  case). 
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although  in  an  assembly  of  many  persons,  is  not  within  the 
statute.*^*  It  need  not  affirmatively  appear,  however,  that  other 
persons  present  when  the  .threat  was  made  uttered  or  repeated 
the  same  words.  Participation  in  the  threat  ihay  he  shown  by 
the  adoption  by  others  of  the  language  used,  exhibited  by  their 
conduct.*^*  Threats  of  personal  violence  made  in  New  York 
against  persons  in  another  state,  and  threats  relating  to  acts  not 
presently  to  be  done,  but  to  be  performed  at  some  future  time, 
are  within  the  statute,®* 

424.  Bout. — ^A  rout  is  where  three  or  more  persons,  who  have 
lissembled  in  such  a  way  as  to  constitute  an  unlawful  assembly, 
make  some  advance  towards  doing  an  unlawful  act.  It  is  a 
misdemeanor  at  common  law.** 

As  in  unlawful  assembly,  so  in  a  rout,  there  must  be  at  least 
three  persons.**'  "Rout^^  diflPers  from  "unlawful  assembly*'  in 
that  there  is  something  more  than  the  mere  assembling.  Where 
three  or  more  persons,  who  have  assembled  for  the  purpose  of 
doing  any  unlawful  act,  make  any  movement  or  advance  towards 
doing  it,  the  offense  is  no  longer  a  mere  unlawful  assembly, 
but  becomes  a  rout  Thus,  if  three  or  more  persons  come  to- 
gether for  the  purpose  of  lynching  or  tarring  and  feathering  a 
man,  or  of  c6mmitting  a  trespass  on  land,  and  start  out  towards 
the  place  where  the  unlawful  act  is  to  be  done,  they  are  guilty 
of  a  rout.*'' 

426.  Blot — (a)  In  General. — ^A  riot  is  Ti^ere  three  or  mor« 
persons,  who  have  assembled  under  such  drcumstances  as  to 

52  People  V.  Most,  supra. 

8s  People  V.  Most,  128  N.  T.  108,  27  N.  JEB.  970,  26  Am.  St.  Rep.  468. 

M  Id. 

«B  Stepli.  Dig.  Crim.  Law,  art.  71;  4  BL  Comm.  146;  1  Hawk.  P.  0. 
c.  65,  §  14;  State  v.  Sumner,  2  Speer  (S.  C.)  £99;  People  v.  Judson,  11 
Daly  (N.  Y.)  1,  83. 

M  See  post,  S  425e. 

•T  See  authorities  above  cited. 
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constitnte  an  unlawful  assembly,  actually  engage  in  canTing 
out  their  unlawful  purpose,  or  where  three  or  more  persons, 
who  have  assembled  without  any  unlawful  purpose,  form  and 
proceed  to  carry  out  such  a  purpose  in  a  violent  or  tumultuous 
manner.    It  is  a  misdraieanor  at  common  law.** 

Riot  includes  unlawful  assembly  and  rout.*^*  There  must 
be  at  least  three  persons.^®  When  three  or  more  persons,  who 
have  assembled  for  the  purpose  of  doing  any  unlawful  act, 
whether  it  be  a  crime  or  a  mere  civil  trespass,  actually  engage  in 
the  execution  of  their  unlawful  purpose  in  a  violent  or  tumultu- 
ous n;ianner^  they  are  guilty  of  riot.®*  It  is  also  a  riot  for  three 
or  more  persons,  who  have  assembled  for  a  lawful  purpose,  or 
who  happen  to  be  together  without  any  previous  understanding, 
to  determine  upon  doing  an  unlawful  act  in  concert,  and  then 
engage  in  the  execution  of  their  unlawful  purpose  in  a  violent  or 
tumultuous  manner.®'  Even  a  lawful  act  may  be  done  in  such 
a  manner  as  to  render  the  doers  guilty  of  riot.  If  three  or 
more  persons,  acting  in  concert,  engage  in  doing  an  act  in  a 
violent  or  tumultuoiis  manner,  thereby  committing  a  breach  of 

••Steph.  Dig.  Crim.  Law,  art.  72;  8  Inst  176;  4  Bl.  Comm.  146;  1 
Hawk.  P.  C.  c.  65,  S  1;  Reg.  v.  Canningham,  16  Ck)x,  G.  C.  420,  liikeU's 
Ca«.  43,  n. 

M  state  V.  Stalcup,  1  Ired.  (N.  C.)  30;  Dougherty  v.  People,  6  lU. 
179;.  Com.  v.  Gldney,  2  Allen  (Maas.)  160. 

«o  See  post,  this  section. 

»  State  V.  Cole,  2  McCord  (S.  C.)  117;  State  v.  Connolly,  8  Rich. 
(S.  C.)  337;  State  v.  Jackson,  1  Speer  (S.  C.)  18;  People  v.  Judson,  11 
Daly  (N.  Y.)  1,  88. 

In  Bell  V.  Mallory,  61  111.  167,  a  man  claiming  to  have  purchased  a 
colt  procured  the  assistance  of  two  other  persons  to  drive  It  from  the 
range  into  an  inclosure  of  the  owner,  and  then,  against  the  remon- 
strance of  the  owner,  attempted  to  secure  it  and  take  it  away,  one  of 
the  other  men  being  armed  with  a  pistol,  and  threatening  the  owner 
on  his  interfering  to  prevent  the  taking.    This  was  held  to  be  a  riot. 

When  a  number  of  persons  tumultuously  endeavor  to  rescue  a  pris- 
oner from  an  officer,  there  is  an  act  of  violence,  though  no  blow  is 
struck.    Fisher  v.  State,  78  Oa.  268. 

«3  state  V.  Cole,  2  McCord  (S.  C.)  117;  State  v.  Snow,  18  Me.  346. 
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the  peace,  they  are  giiilty  of  riot,  whether  their  object  be  other- 
wise lawful  or  unlawful.*'  That  the  parties  intended  merely  a 
frolic  or.  joke  is  no  defense.** 

(fe)  Concert  of  Action. — To  render  persons  guilty  of  riot, 
they  must  act  in  concert**^  But  the  concert  of  action  may  exist 
in  the  execution  of  the  act  itself.    It  is  not  necessary  that  the 

•s4  Bl.  Comm.  146;  10  Mod.  116;  SUte  v.  Connolly,  8  Rich.  (S.  C.) 
337;  State  y.  Brazil,  Rice  (S.  C.)  257;  Com.  v.  Runnels,  10  Mass. 
518,  6  Am.  Dec.  148;  Green  v.  State,  109  Ga.  636,  86  S.  E.  97.  And  see 
Kiphart  y.  State,  42  Ind.  273;  Bankus  y.  State,  4  Ind.  114. 

In  State  y.  Brazil,  supra,  a  band  of  eight  or  ten  disguised  and  armed 
men  had  paraded  the  streets  of  a  town  at  night,  marching  backward 
and  forward,  shooting  guns  and  blowing  horns,  to  the  terror  and 
alarm  of  the  people.  It  was  held  that  they  were  guilty  of  riot  It 
was  said  by  the  court  in  this  case:  "EYen  admitting  the  acts  the 
defendants  performed  were  not  in  themselYes  unlawful,  yet  they  were 
calculated  to  excite  terror  and  alarm,  and  in  two  of  the  cases  were 
actually  proYed  to  haYe  produced  that  effect." 

In  Indiana  the  statute  makes  it  a  riot  for  three  or  more  persons  to 
actually  do  an  unlawful  act  of  Yiolence,  either  with  or  without  a  com- 
mon cause  of  quarrel,  or  eYen  to  do  a  lawful  act  in  a  Yiolent  and  tu- 
multuous manner.  See  State  y.  Scaggs,  6  Blackf.  (Ind.)  37.  To  Yio- 
lently  and  unlawfully  burst  open  the  door  of  another's  dwelling  house 
is  within  the  statute.    Id. 

PennsylYania  y.  Morrison,  Add.  (Pa.)  274,  Mikell's  Cas.  22.  SeYeral 
were  indicted  for  riotously  assembling  and  raising  a  liberty  pole  as 
an  insult  and  indignity  to  certain  federal  and  state  commissioners. 

e^  State  y.  Alexander,  7  Rich.  (S.  C.)  6;  State  y.  Brazil,  Rice  (S.  C.) 
257  (as  to  which  case  see  the  note  preceding) ;  State  y.  Brown,  69  Ind. 
96;  Backus  y.  State,  4  Ind.  114. 

In  State  y.  Alexander,  supra,  four  persons  went  at  midnight,  upon 
concert,  to  the  prosecutor's  stable,  for  the  purpose  of  shsYing  his 
horse's  tail,  and  did  so,  making  such  a  noise  and  disturbance  as  to 
arouse  the  prosecutor,  and  alarm  the  members  of  his  family.  It  was 
held  that  they  were  guilty  of  riot. 

«»  Sloan  Y.  State,  9  Ind.  565;  Coney  y.  State,  113  Ga.  1060,  39  S.  E. 
425;  Dixon  y.  State,  106  Ga.  787,  31  S.  E.  750. 

If  a  person,  who  is  at  a  distance  of  thirty  rods  when  a  riot  is  com- 
mitted by  others,  comes  up  Immediately  afterwards,  and  does  Yiolence 
upon  the  same  person,  but  not  acting  in  concert  with  the  others,  he 
is  not  guilty  of  riot,  but  of  assault  and  battery.  Sloan  v.  State,  supra. 
It  is  otherwise  if  he  is  acting  in  concert  with  the  others.  Hibbs  y. 
State,  24  Ind.  140. 

C.  &  M.  Crimes — 41. 
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parties  shall  have  deliherated  or  exchanged  views  with  each  other 
before  entering  upon  the  execution  of  their  common  purpose.** 

(c)  Distinguished  from  Treason. — The  parties  must  be  en- 
gaged in  a  private  purpose,  as  distinguished  from  an  attempt 
to  overthrow  or  subvert  the  government,  which  is  treason.*'' 

(d)  Breach  of  Peace  and  Terror  to  the  People. — To  con- 
stitute a  riot,  the  acts  done  must  be  against  the  public  peace,  or 
to  the  terror  and  alarm  of  the  people.**  Many  of  the  definitions 
of  a  riot  expressly  require  that  the  acts  shall  be  done  to  the 
terror  or  alarm  of  the  people, — in  terrorem  poptdi.  But  if  per- 
sons assemble  to  do  an  unlawful  act,  the  apparent  tendency  of 
which  is  to  inspire  terror  or  alarm,  and  execute  their  purpose,  it 
is  not  necessary  to  show  affirmatively  that  people  were  in  fact 
terrorized  or  alarmed.**  The  terror  or  alarm  need  not  be  to 
more  than  one  person  or  one  household.''* 

(e)  Number  of  Persons. — ^Unless  the  rule  is  changed  by 
statute,  less  than  three  persons  cannot  be  guilty  of  an  unlawful 
assembly,  a  rout,  or  a  riot.  There  may  be  any  number  over 
two,  but  there  must  be  at  least  three.'*  It  is  not  necessary,  how- 
ever, that  three  persons  be  indicted  or  be  known.  An  indict- 
ment will  lie  against  one  or  two  persons  for  either  of  these  of- 
fenses, if  it  be  alleged  and  proved  that  there  were  three  or  more 
persons,  and  that  the  others  are  dead,  or  that  their  names  are 

««  People  V.  Judeon,  11  Daly  (N.  T.)  1.  84. 

•T  sute  V.  Cole.  2  McCJord  (S.  C.)  117;  People  v.  Judson,  11  Daly 
<N.  Y.)  1,  83. 

C8  State  V.  Cole.  2  McCord  (S.  C.)  117;   Rez  v.  Cox,  4  Car.  ft  P.  638. 

80  State  y.  Alexander,  7  Rich.  (S.  C)  6.  See  Com.  v.  Runnels,  10 
Mass.  518,  6  Am.  Dec.  148. 

70  State  V.  Alexander,  Bupra. 

714  Bl.  Comm.  146;  Rex  t.  Scott,  8  Burrows,  1262;  State  v.  O'Don- 
ald,  1  McCord  (S.  C.)  632.  And  see  Turpln  v.  State,  4  Blackf.  (Ind.) 
72;    Com.  v.  Berry,  6  Gray  (Mass.)  93. 

Under  the  Illinois  statute,  two  persons  may  commit  these  offenses. 
See  Logg  v.  People,  92  111.  698.  The  same  is  true  under  the  Georgia 
statute.  Prince  v.  State,  30  Ga.  27;  Green  v.  State,  109  Ga.  636,  86 
6.  E.  97. 
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not  known.  ^*  Where  three  persons  are  together  for  a  common 
unlawful  purpose,  it  is  not  necessary,  in  order  to  make  them  all 
guilty  of  riot,  that  all  should  do  some  physical  act.  It  is  enough 
if  two  or  even  one  of  them  does  the  unlawful  act,  if  the  others 
are  present,  abetting  it.'^' 

(/)  Justification  or  Excuse. — ^Persons  acting  under  lawful 
authority,  as  peace  officers  and  soldiers,  so  long  as  they  do  not 
exceed  their  authority,  either  as  to  the  thing  done,  or  the  man- 
ner of  doing  it,  are  not  guilty  of  riot.  But  peace  officers  and 
soldiers  may  be  guilty  of  riot  if  they  act  without  authority,  or  in 
excess  of  their  authority.''*  Custom  is  no  justification  or  ex- 
cuse.^* 

(jr)  Acts  of  One  (he  Acts  of  All. — ^When  three  or  more  per- 
sons enter  in  concert  upon  the  execution  of  an  unlawful  purpose, 
and  the  combination  or  concert  is  shown,  the  acts  of  one  are 
the  acts  of  all.''®  To  constitute  a  person  a  rioter,  it  is  not  neces- 
sary that  he  shall  be  actively  engaged,  or  that  he  shall  do  any 
physical  act  of  violence  himself.  It  was  said  in  substance  in  a 
Ifew  York  case:  The  law  does  not  distinguish  between  the 
relative  degrees  of  violence  on  the  part  of  individuals  in  a  riot, 
but  all  who  aid  and  assist  in  it  are  equally  guilty.    Any  act  in 

T2Rex  V.  Scott,  8  Bnrrow.  12G2;  State  v.  Calder,  2  McCord  (S.  C.) 
462;  State  v.  Brazil,  Rice  (S.  C.)  257. 

78  State  V.  Straw,  33  Me.  554.  See,  also,  Williams  v.  State,  9  Mo.  270; 
People  V.  Judson,  11  Daly  (N.  Y.)  1,  85. 

Testate  V.  Ck)le,  2  McCord  (S.  0.)  117;  Darst  v.  People,  51  111.  286; 
Douglass  V.  state,  6  Terg.  (Tenn.)  525. 

In  Darst  v.  People,  supra,  police  officers  and  town  trustees  who  pro- 
ceeded to  a  man's  house,  broke  down  the  door,  and  seized  and  car- 
ried away  intoxicating  liquors,  without  previous  judicial  determina- 
tion that  the  man  was  guilty  of  maintaining  a  nuisance  in  violation 
of  a  statute,  were  conricted  of  riot,  though  the  statute  in  terms  au- 
thorized  this  mode  of  proceeding.  It  was  held  that  the  statute  was 
unconstitutional  in  so  far  as  it  allowed  such  seizure  without  prerious 
Judicial  proceedings,  and,  in  eftect,  that  it  was  no  justification. 

75Bankus  y.  State,  4  Ind.  114;  ante,  §  84. 

TO  Bell  y.  Mallory,  61  111.  167;  People  y.  O'Loughlin,  3  Utah,  133,  1 
Pac.  653. 


64^4  OFFENSES  AFFBCTWO 

aid  or  furtherance  of  the  comnum  design  is  sufficient.  It  is  not 
necessary  that  a  party  shall  do  any  physical  act,  such  as  throw- 
ing a  stone,  or  commit  personal  violence,  or  be  armed  with  a 
weapon,  or  make  use  of  threatening  speeches.  If,  by  any  act 
of  his,  done  with  intent  to  create  a  riot,  he  assists  to  bring  it 
about,  or  if,  by  signs,  words,  gestures,  cries,  shouting,  or  any 
other  thing,  he  luds  to  promote  or  augment  it,  he  is  guilty.''^ 


426.  Difltnrbanoe  of  Public  Aasembly.— DiBtorbanoe  of  any 
pnblic  assembly,  whether  the  assembly  be  for  the  purpose  of 
religious  worship,  or  for  some  other  lawful  purpose,  is  a  mis- 
demeanor at  common  law.^* 

The  reason  why  the  disturbance  of  a  public  assembly  is  pun- 
ished as  a  misdemeanor  at  common  law  is  because  it  either 
amounts  to  a  breach  of  the  peace  in  itself,  or  because  it  has  a 
direct  tendency  to  cause  a  breach  of  the  peace.  The  assembly 
need  not  be  for  the  purpose  of  religious  worship.  It  is  a  mis- 
demeanor to  disturb  any  public  assembly.^'  In  most  states,  per- 
haps in  all,  such  offenses  are  now  expressly  punished  by  stat- 
ute.*^ 

427.  Disorderly  Houses. — ^A  house  which  is  kept  in  sudi  a  way 
as  to  disturb  the  public  peace,  or  to  enoourage  or  promote 
breadies  of  tiie  public  peace,  is  a  disorderly  house,  and  the  keep- 
ing of  the  same  is  a  misdemeanor  at  common  law. 

Some  disorderly  houses  are  of  such  a  nature  that  they  tend  to 
corrupt  the  morals  of  the  community,  and  the  keeping  of  them 

77  People  Y.  Judson,  11  Daly  (N.  T.)  1,  86.  And  see  State  v.  Straw, 
33  Me.  554;    Williams  v.  SUte,  9  Mo.  270. 

TsGom.  ▼.  Hoxey,  16  Mass.  386;  State  y.  Jasper,  4  Dev.  (N.  C.)  323; 
State  y.  Linkhaw,  69  N.  C.  214,  12  Am.  Rep.  646;  Bell  y.  Graham,  1 
Nott  ft  McC.  (S.  C.)  278,  9  Am.  Dec.  687;  Hunt  y.  State,  3  Tex.  App. 
116,  30  Am.  Rep.  126.  Sec,  also.  State  y.  Wright,  41  Ark.  410,  48  Am. 
Rep.  43;    Lancaster  y.  State,  63  Ala.  398,  25  Am.  Rep.  625. 

T9  See  the  cases  aboye  cited. 

so  See  Am.  ft  Eng.  Enc.  Law  (2d  Ed.)  tit  "Disturbing  Meetings.'^ 
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Is  punished  as  a  misdemeanor  for  this  reason. ®^  Others  are  of 
such  a  nature  that  they  tend  to  encourage  or  promote  breaches 
of  the  peace^  and  the  keeping  of  them  is  punished  on  this  ground. 
There  are  others,  the  keeping  of  which  is  punished  for  both 
reasons.  Of  the  first  kind  are  bawdy  houses.  Of  the  second 
kind  are  saloons  and  other  places  in  which  disorderly  persons  are 
allowed  to  congregate,  and  by  quarreling,  swearing,  or  other  dis- 
order, disturb  the  public  peace,  and  annoy  the  neighborhood. 
The  keeping  of  such  a  place  is  a  misdemeanor  at  common  law.®' 
Common  gambling  houses,  and  places  where  cock  fighting  and 
other  unlawful  games  and  sports  are  permitted,  tend,  not  only  to 
corrupt  the  public  morals,  but  also  to  encourage  or  promote 
breaches  of  the  peace,  and  the  keeping  of  such  places  is  a  mis- 
demeanor for  both  reasons.®* 

To  render  a  house  disorderly,  the  disorder  need  not  be  inside 
the  house.  If  a  place  is  so  conducted  as  to  attract  disorderly 
persons,  the  keeping  of  it  is  a  misdemeanor,  although  the  per- 
sons go  or  remain  outside  to  be  disorderly.®^  If  a  man  is  guilty 
of  keeping  a  disorderly  house,  it  is  no  defense  for  him  to  show 
that  he  has  endeavored  to  prevent  breaches  of  the  peace  and 
other  disorder.®* 

81  Post,  fi§  465,  466. 

88  1  Hawk.  P.  C.  c.  76,  S  6;  Rex  y.  Moore,  8  Bam.  ft  Add.  184;  U. 
S.  y.  Dixon,  4  Cranch,  C.  C.  107,  Fed.  Cas.  No.  14,970;  State  y.  Buck- 
ley, 6  Harr.  (Del.)  508;  State  y.  Bertheol,  6  Blackf.  (Ind.)  474,  39 
Am.  Dec.  442;  State  y.  Haines,  30  Me.  65;  Beard  y.  State,  71  Md.  275, 
17  Atl.  1044,  17  Am.  St.  Rep.  536. 

88  1  Hawk.  P.  0.  c  75,  9  6;  Rex  y.  Higginson,  2  Burrow,  1232;  Rex 
y.  Dixon,  10  Mod.  335;  U.  S.  y.  Dixon,  4  Cranch,  C:  C.  107,  Fed.  Oas. 
No.  14,970;  State  y.  Haines,  30  Me.  65;  Vanderworker  y.  State,  13 
Ark.  700;  King  y.  People,  83  N.  T.  587;  Beard  y.  SUte,  71  Md.  275, 
17  Atl.  1044,  17  Am.  St.  Rep.  536;  Cahn  y.  State,  110  Ala.  56,  20  So. 
380;  Lord  y.  State,  16  N.  H.  325,  41  Am.  Dec.  729;  post,  9  46e. 

84  State  y.  Buckley,  5  Harr.  (Del.)  508;  State  y.  Webb,  25  Iowa, 
235;    State  y.  Thornton,  Busb.  (N.  C.)  252. 

88  Gable  y.  State,  8  Blackf.  (Ind.)  531;  Price  y.  State,  96  Ala.  1,  11 
So.  128. 
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428.  Libel — (a)  In  General.— It  if  a  misdemaaiunr  at  oommoa 
law  to  malidoiuly  publiBh  any  writing,  picture^  aign,  or  other 
repreeentation  which  tends  to  defame  a  Ihriog  person,  and  ex- 
pose him  to  ridioole,  hatred,  or  oontempt^  or,  nnder  some  dr- 
cnmstanoes,  to  defame  the  memcxj  of  a  deoeased  person.  Slanp 
der,  or  verbal  defamation,  is  not  punished  at  oommon  law,  bnt 
is  pnnished  in  some  jnrisdicUons  by  statute. 

(b)  Against  a  Living  Person. — Libels  against  individuals 
have  a  direct  tendency  to  provoke  violent  retaliation,  and  there- 
by cause  breaches  of  the  public  peace,  and,  because  of  this  ten- 
dency, they  are  regarded  and  punished  as  a  misdemeanor  at  com- 
mon law.^*  In  most  states,  libel  is  now  punished  by  statute. 
Any  publication  by  writing,  etc.,  which  is  calculated  to  defame 
a  person,  and  to  expose  him  to  ridicule,  hatred,  or  contempt,' is  a 
libel.®'^  To  maliciously  publish,  either  by  direct  statement,  or 
by  innuendo,  insinuation,  irony,  or  otherwise,®*  that  a  person  is 
guilty  of  a  crime,  is  clearly  a  libel.**  It  has  also  been  held  a 
libel  to  publish  of  a  person  that  he  has,  as  a  juror,  been  guilty 
of  misconduct  in  staking  a  verdict  upon  chance,*^  or  that  he  is  a 
rascal,  scoundrel,  cheat,  etc.*^  A  malicious  publication  which 
imputes  dishonesty  or  incapacity  to  a  man  in  his  trade  or  pro- 
fession is  indictable  as  a  libel.**    The  same  is  true  of  a  publica- 

80  Gregory  v.  Keg.,  15  Q.  B.  957,  5  Cox,  C.  C.  247;  Rex  v.  Crltchley. 
4  Term  R.  129,  note;  Rex  y.  Summers,  3  Salk.  194,  Mlkell's  Cas.  41; 
The  Case  De  LibelUs  Famosis,  5  Rep.  125,  MikeU's  Cas.  951;  Com.  v. 
Chapman,  13  Mete.  (Mass.)  68;  State  t.  Burnham,  9  N.  H.  34;  State 
V.  Avery,  7  Conn.  266,  18  Am.  Dec.  105. 

•TSteph.  Dig.  Crim.  Law,  art.  269;  Gregory  v.  Reg.,  16  Q.  B.  957,  6 
Cox,  C.  C.  247;  Barthelemy  v.  People,  2  Hill  (N.  Y.)  248;  State  ▼. 
Henderson,  1  Rich.  (8.  C.)  180;  State  y.  Ayery,  7  Conn.  266,  18  Am. 
Dec.  105;  State  y.  Mason,  26  Or.  273,  88  Pac.  130,  46  Am.  St  Rep.  629, 
26  L.  R.  A.  779. 

•s  Steph.  Dig.  Crlm.  Law,  art.  269. 

««2  Whart.  Crim.  Law,  §  1596;    Smith  y.  State,  32  Tex.  694. 

•ocom.  y.  Wright,  1  Cush.  (Mass.)  46. 

•1  See  Williams  y.  Karnes,  4  Hnmph.  (Tenn.)  9. 

»s2  Whart.  Crim.  Law,  9  1697;  Rlggs  y.  Denniston,  3  Johns.  Cas. 
(N.  T.)  198,  2  Am.  Dec.  145. 
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tion  imputing  to  a  man  or  woman  the  commission  of  adultery  or 
other  immoral  conduet.^^  In  an  English  case,  the  words  pub- 
lished were:  *^Why  should  T.  be  surprised  at  anything  Mrs. 
W.  does?  If  she  chooses  to  entertain  B.,  she  does  what  very 
few  will  do ;  and  she  is,  of  course,  at  liberty  to  follow  the  bent 
of  her  own  inclining,  by  inviting  all  expatriated  foreigners,  who 
crowd  our  streets,  to  her  table,  if  she  thinks  fit," — and  an  in- 
dictment was  sustained.** 

To  be  indictable,  a  defamatory  libel  need  not  necessarily  re- 
fer to  any  one  particular  person.  It  may  refer  to  a  body  of 
persons,  if  definite  and  small  enough  for  its  individual  members 
to  be  recognized  as  such.*^  Thus,  a  religious  society  of  nuns 
may  be  libeled  by  suggesting  immorality  and  the  birth  of  illegiti- 
mate children  in  their  nunnery.*® 

(c)  Against  a  Dead  Person. — The  publication  of  a  libel  on 
the  character  of  a  dead  person  is  a  misdemeanor  if  it  is  calcu- 
lated to  throw  discredit  on  living  persons,  and  so  provoke  them 
to  a  breach  of  the  peace,  but  not  otherwise  except  by  statute.*^ 

(d)  Things  Capable  of  Being  Libels. — ^Any  words  or  signs 
conveying  defamatory  matter  marked  upon  any  substance,  and 
anything  which,  by  its  own  nature,  conveys  defamatory  matter, 
may  be  a  libel,  as  a  letter,  or  a  passage  in  a  newspaper  or  book, 
words  written  on  a  wall,  a  picture,  a  gallows  set  up  before  a 

•man's  door,  etc.*®    Words  spoken,  or  mere  verbal  slander,  con- 

MReg.  V.  Qathercole,  2  Lewin,  C.  C.  237;  State  t.  Avery,  7  Conn. 
266,  18  Am.  Dec.  105;  Manklns  v.  State,  41  Tex.  Cr.  R.  662,  57  S.  W. 
950. 

9*  Gregory  v.  Reg.,  15  Q.  B.  957,  6  Cox,  C.  C.  247. 

SB  Steph.  Dig.  Crim.  Law,  art  267. 

•«Reg.  V.  Gathercole,  2  Lewin,  C.  C.  237. 

A  libel  may  be  published  against  "certain  persons  lately  arrived 
from  Portugal,  and  living  near  Brood  street,"  though  no  particular 
person  is  mentioned  or  referred  to.    Rex  v.  Osborne,  2  Keb.'230. 

91  Steph.  Dig.  Crim.  Law,  art.  267;  Rex  v.  Topham,  4  Term  R.  126; 
Rex  V.  Critehley,  4  Term  R.  129,  note;  Com.  v.  Taylor,  5  Binn.  (Pa.) 
277;    The  Case  De  Libellls  Famosis,  5  Rep.  125,  Mikell's  Cas.  951. 

••i^teph.  Dig.  Crim.  Law,  art  268.  The  case  De  Libellis  Famosia, 
6  Rep.  124,  Mikeirs  Cas.  95L 
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ceming  a  private  individual  only,  are  not  indictable  at  common 
law,  though  they  are  punished  in  some  jurisdictions  by  stat- 
ute." 

'  (e)  Publicaiton. — To  publish  a  libel  is  to  deliver  it,  read  it, 
or  communicate  its  purport  in  any  other  manner,  or  to  exhibit 
it  to  any  person  other  than  the  person  libeled,  provided  the  per- 
son making  the  publication  knows,  or  has  an  opportunity  of 
knowing,  the  contents  of  the  libel.*^  Publication  is  neces- 
sary.^®^ If  the  libel  is  placed  where  others  may  see  it,  there  is 
a  publication,  whether  others  do  in  fact  see  it  or  not*®*  It  has 
been  held  in  several  cases  that  a  libel  is  sufficiently  published  to 
support  an  indictment  if  it  is  sent  to  the  person  libeled,*®'  but 
it  is  doubtful  whether  this  is  the  law,  unless  it  is  sent  with  the 
intention  of  provoking  a  breach  of  the  peace,  for  a  libel  exhibited 
only  to  the  person  libeled  cannot  expose  him  to  hatred,  ridicule, 
or  contempt.*®* 

(/)  Malice. — The  publication  of  a  libel,  to  be  indictable  as 
a  misdemeanor,  must  be  malicious,  but  this  does  not  mean  that 
there  must  be  ill  will  or  actual  malice  towards  the  person  libeled, 
or  even  that  there  shall  be  any  general  bad  design  or  intent.  If 
a  libel  is  published  willfully,  and  without  sufficient  cause'  or  ex- 
cuse, as  explained  in  the  following  paragraphs,  it  is  published 

MSteph.  Dig.  Crlm.  Law,  art.  268;  State  v.  Wakefield,  8  Mo.  App.* 
11;    State  v.  HewUn,  128  N.  C.  571,  87  S.  B.  952. 

100  steph.  Dig.  Crlm.  Law,  art.  270;  Rex  v.  Burdett,  4  Barn,  ft  Aid. 
95;    The  Case  De  Libellls  Famosis,  6  Rep.  124,  Mikell's  Cas.  951. 

101  See  the  cases  above  cited.    And  see  State  v.  Barnes,  82  Me.  530. 
To   dictate   to  a  newspaper   reporter  for  publication  is  sufficient. 

State  V.  Osborn,  54  Kan.  473,  38  Pac.  572. 

102  Rex  V.  Burdett,  4  Bam.  ft  Aid.  95;  Giles  Y.  State,  6  Ga.  276, 
Mikeirs  Cas.  952. 

io»  Phillips  V.  Jansen.  2  Esp.  624;  Reg.  y.  Brooke,  7  Cox,  C.  C.  251; 
State  T.  Ayery,  7  Conn.  266,  18  Am.  Dec.  106.  Compare  Rex  y.  Weg- 
ener, 2  Stark.  245. 

Depositing  a  letter  in  the  mail  addressed  to  the  person  libelled  is 
sufficient.    Mankins  y.  State,  41  Tex.  Cr.  R.  662,  57  S.  W.  950. 

104  2  Whart.  Crim.  Law,  9  1619;  Rex  y.  Wegener,  2  Stark.  245. 
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maliciously.^^*^  'Tklalice/'  in  the  law  of  libel,  means  a  publica- 
tion "intentionally  and  without  just  cause  or  excuse."^ ^^  Malice 
is  inferred  as  a  presumption  of  fact  from  the  publication,  un- 
less justification  or  excuse  is  shown.*^^ 

(g)  Truth  of  Publication, — ^At  common  law,  the  fact  that 
the  publication  is  true  is  no  justification,  but  by  statutes  in  Eng- 
land and  in  this  country,  the  common-law  rule  has  been  so  far 
modified  that  the  truth  of  the  publication  may  be  shown,  and 
will  constitute  a  defense,  if  it  is  made  to  appear  that  the  pub- 
lication was  made  with  good  motives,  and  for  justifiable  ends, 
or  that  it  was  for  the  public  benefit.*  ®®  Unless  this  is  made  to 
appear,  the  truth  of  the  publication  is  no  justification  or  ex- 
cuse, even  under  the  statutes.*®* 

(h)  TrivUeged  Communications — (i)  In  Oeneral. — ^The 
publication  of  a  libel  is  not  a  misdemeanor  if  the  defamatory 
matter  published  is  honestly  believed  to  be  true  by  the  person 
publishing  it,  and  if  the  relation  between  the  parties  by  and 
to  whom  the  publication  is  made  is  such  that  the  person  pub- 
lishing it  is  under  any  legal,  moral,  or  social  duty  to  publish 
such  matter  to  the  person  to  whom  the  publication  is  made,  or 
has  a  legitimate  personal  interest  in  so  publishing  it,  provided 
the  publication  does  not  exceed,  either  in  extent  or  in  manner, 
what  is  reasonably  sufficient  for  the  occasion.**®    This  rule  does 

los  Steph.  Dig.  Crim.  Law,  art.  271 ;  Bromage  v.  Prosser,  4  Barn, 
ft  G.  247;  Hex  v.  Harvey,  2  Barn,  ft  G.  257;  State  v.  Mason,  26  Or. 
273,  38  Pac.  130,  46  Am.  St.  Rep.  629,  26  L.  R.  A.  779;  Gom.  v.  Snel- 
ling,  15  Pick.  (Mass.)  337;  Gom.  v.  Bonner,  9  Mete.  (Mass.)  410; 
Haley  v.  State,  63  Ala.  83;  Benton  v.  SUte,  59  N.  J.  Law,  551,  36  Atl. 
1041. 

■ 

IOC  Bromage  v.  Prosser,  supra;    Gom.  y.  Snelling,  supra. 

107  Barthelemy  v.  People,  2  Hill  (N.  Y.)  248. 

108  See  6  ft  7  Vlcf.  c.  96,  8  8;  Steph.  Dig.  Grim.  Law,  art.  272.  The 
Gase  De  Llhellls  Famosis,  5  Rep.  124,  MikelVs  Gas.  951;  Rex  v.  Bur- 
dett,  4  Bam.  ft  Aid.  96;  Reg.  y.  Newman,  1  El.  ft  Bl.  268,  Dears.  G. 
G.  85;  Gom.  y.  Snelling,  15  Pick.  (Mass.)  337;  Gom.  y.  Damon,  136 
Mass.  441;    State  y.  Lehre,  2  Brey.  (S.  G.)  446. 

109  Com.  y.  Snelling,  supra. 

110  steph.  Dig.  Grim.  Law,  art  273.    See  Beatson  y.  Skene,  5  Hurl. 
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not  protect  communicatioiiB  containing  false  defamatory  matter 
made  maliciously,  and  to  injure  the  person  to  whom  they  re- 
late."* 

(2)  Fair  Criticism. — The  publication  of  a  libel  is  not  a  mis- 
demeanor if  the  defamatory  matter  consists  of  comments  upon 
persons  who  submit  themselves,  or  upon  things  submitted  by 
their  authors  or  owners,  to  public  criticism,  provided  such  com- 
ments are  fair.***  Every  person  who  takes  a  public  part  in  pub- 
lic affairs,  either  by  becoming  a  candidate  for  office,  or  by  hold- 
ing public  office,  or  otherwise,  submits  his  conduct  therein  to 
criticism;**'  And  every  person  who  publishes  any  book  or  other 
literary  production,  or  any  work  of  art,  or  any  advertisement 
of  goods,  submits  the  book,  or  literary  production,  or  work  of 
art,  or  advertisement,  to  public  criticism.***  In  like  manner, 
any  person  who  takes  part  in  any  dramatic  performance,  or 
other  public  exhibition  or  entertainment,  submits  himself  or 
herself  to  public  criticism  to  the  extent  to  which  he  or  she  takes 
part  in  it.**"  A  fair  comment  within  the  rule  above  stated  is  a 
comment  which  is  either  true,  or  which,  if  false,  expresses  the 

ft  N.  838;  Todd  v.  Hawkins,  8  Car.  ft  P.  88;  Com.  v.  Blanding,  8 
Pick.  (Mass.)  804,  Mlkell's  Cas.  954;  Lewis  v.  Chapman,  16  N.  T.' 
869;  Byam  t.  Collins,  111  N.  T.  143,  19  N.  E.  76;  Fowles  v.  Bowen, 
80  N.  T.  20;    State  v.  Lonsdale,  48  Wis.  848,  4  N.  W.  390. 

in  Com.  V.  Blanding,  3  Pick.  (Mass.)  304,  Mlkell's  Cas.  954;  Byam 
V.  CoUins,  111  N.  T.  143,  19  N.  E.  75;  Browning  v.  Com.,  25  Ky.  L. 
R.  482,  76  S.  W.  19. 

lis  Steph.  Dig.  Crlm.  Law,  art.  274. 

iisSteph.  Dig.  Crlm.  Law,  art.  274;  Hen  wood  v.  Harrison,  L.  R.  7 
C.  P.  606;  Harrison  v.  Bush,  5  El.  ft  Bl.  344;  State  v.  Burnham,  9 
N.  H.  34;  Vanderzee  v.  McGregor,  12  Wend.  (N.  Y.)  545,  27  Am.  Dec. 
156;  Bodwell  y.  Osgood,  3  Pick.  (Mass.)  379,  15  Am.  Dec.  228;  Com. 
T.  Clap,  4  Mass.  163;  State  ▼.  Balch,  81  Kan.  465,  2  Pac.  609;  Negley 
V.  Farrow,  60  Md.  158. 

114  Steph.  Dig.  Crlm.  Law,  art.  274;  Carr  Y.  Hood,  1  Camp.  355; 
Thompson  y.  Shackell,  1  Mood,  ft  M.  187;  Jenner  y.  A'Beckett,  L.  R. 
7  Q.  B.  11. 

iiB  Steph.  Dig.  Crlm.  Law,  art  274;    Dibdin  y.  Swan,  1  Esp.  28. 


PUBLIC  PBACB.  651 

• 

real  opinion  of  its  author,  such  opinion  having  been  formed 
with  a  reasonable  degree  of  care,  and  on  reasonable  grounds."* 

(5)  Legislative  Proceedings,  Pvblic  Meetings,  and  Comments 
Thereon. — ^It  is  not  a  misdemeanor  to  publish  such  of  the  re- 
ports, papers,  votes,  or  proceedings  of  a  legislative  assembly  as 
such  assembly  may  deem  fit  or  necessary  to  be  published,  or  any 
extract  from,  or  abstract  of,  such  reports,  papers,  votes,  or  pro- 
ceedings, if  the  publication  is  in  good  faith,  and  without  malice, 
or  to  publish  a  fair  report  of  any  debate  in  a  legislative  assembly, 
even  though  such  publication  may  contain  matter  defamatory  of 
the  character  of  individuals.**^  It  is  a  libel,  however,  to  publish 
a  report  of  a  public  meeting  if  it  contains  such  matter,  although 
the  report  may  be  fair,  and  may  be  published  in  order  to  give 
the  public  information,  and  not  in  order  to  injure  the  person 
to  whom  the  defamatory  matter  relates.**®  A  member  of  the 
legislature  is  not  indictable  for  defamatory  matter  published 
by  him  in  the  due  course  of  legislative  proceedings.*  *• 

(4.)  Proceedings  in  Courts  of  Justice. — It  is  not  a  misde- 
meanor to  publish  anything  whatever  in  a  judicial  proceeding 
before  a  court  of  competent  jurisdiction,  civil  or  military,  even 
though  the  person  publishing  knows  that  the  matter  is  false,  and 
publishes  it  in  order  to  injure  the  person  to  whom  it  relates.**^ 

(5)  Report  of  Judicial  Proceedings. — "Sot  is  it  a  misde- 
meanor to  publish  a  fair  report  of  the  proceedings  in  a  court  of 
justice,  or  ex  parte  proceedings  of  a  judicial  nature,  though  it 
may  defame  the  character  of  an  individual,  provided  the  publi- 

ii«Steph.  Dig.  Crim.  Law,  art  274;  Hunter  v.  Sharpe,  4  Fost.  St 
P.  983. 

iiT  steph.  Dig.  Crim.  Law,  art.  275;  Mason  v.  Walter,  L.  R.  4  Q. 
B.  73. 

118  Steph.  Dig.  Crim.  Law,  art.  276;  Davison  v.  Duncan,  7  El.  St 
Bl.  231. 

ii>  See  Coffin  t.  Coffin,  4  Mass.  1. 

120  Steph.  Dig.  Crim.  Law,  art.  276;  Cutler  v.  Dixon,  4  Coke,  14b; 
Henderson  v.  Broomhead,  4  Hurl.  St  N.  669,  676;  Dawkins  y.  Lord 
Paulet,  L.  R.  6  Q.  B.  94;  Com.  v.  Blanding,  3  Pick.  (Blass.)  304,  Mik- 
eirs  Cas.  954. 


(£2  OFFENSES  AFFECTING 

cation  does  not  amount  to  a  seditious,  blasphemous,  or  obscene 
libel.***  Such  a  report  is  not  fair  when  partial,  but  it  is  fair 
when  it  is  substantially  accurate,  and  when  it  is  either  complete, 
or  condensed  in  such  a  manner  as  to  give  a  just  impression  of 
what  took  place.***  This  rule  does  not  protect  comments  made 
by  the  reporter,  or  reports  of  observations  made  by  persons  not 
entitled  to  take  part  in  the  proceedings.*** 


429.  Malidons  Mischief. — ^Kalicioiis  injury  to  the  property  of 
another  is  a  misdemeanor  at  common  law.  In  most  jnrisdic- 
tiona  it  is  now  expressly  punished  by  statute. 

The  offense  of  malicious  mischief,  which  consists  in  ma- 
liciously destroying  or  injuring  the  property  of  another,  has  al- 
ready been  considered  at  some  length  in  treating  of  offenses 
against  the  property  of  individuals.  When  such  an  act  is  done 
imder  such  circumstances  as  to  constitute  an  actual  breach  of 
the  public  peace,  it  is  clearly  punishable  at  common  law;  and, 
by  the  weight  of  authority,  such  an  act  is  punishable,  even  when 
there  is  no  actual  breach  of  the  peace,  because  it  has  a  direct 
tendency  to  provoke  violent  retaliation,  and  thereby  cause  a 
breach  of  the  peace.  The  subject  is  now  covered  in  most  juris- 
dictions, if  not  in  all,  by  statute,  so  that  resort  to  common-law 
authority  is  not  necessary.*** 

11.  Offenses  Affecting  the  Administration  of  Justice  ob 

OF  Goveenment. 

430.  In  Cteneral.^Any  act  which  injuriously  affects,  ob- 
structs, or  corrupts  the  administration  of  public  justice,  or  the 

laiSteph.  Dig.  Crim.  Law,  art.  277;  Curry  v.  Walter,  1  Bos.  A  P. 
526;  Ryalls  v.  Leader,  L.  R.  1  Exch.  296,  300;  Lewis  v.  Levy,  El  , 
Bl.  Ik  El.  637;  Com.  v.  Blanding.  3  Pick.  (Mass.)  304,  Mikell's  Cas. 
954;   Thompson  v.  Powning,  15  Nev.  196. 

i32Steph.  Dig.  Crim.  Law,  art.  277;  Lewis  v.  Levy,  El.,  Bl.  A  El. 
537,  551. 

"»Steph.  Dig.  Crim.  Law,  art.  277;  Lewis  v.  Levy,  El.,  Bl.  ft  El. 
537,  639;    Delegal  v.  Highley,  3  Bing.  N.  C.  960,  96L 

124  Ante,  S  388. 
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administration  of  the  government,  or  which  has  a  direct  ten- 
dency to  do  so,  is  a  misdemeanor  at  common  law. 

It  is  obvious  that  public  policy  requires  the  punishment  of 
acts  which  corrupt  or  obstruct,  or  which  have  a  direct  tendency 
to  corrupt  or  obstruct,  the  administration  of  justice  and  of  the 
government,  anjl  it  is  safe  to  say  that  any  such  act  is  punish- 
able as  a  misdemeanor  at  common  law.*^*^  For  this  reason,  the 
common  law  punishes  bribery  and  other  misconduct  of  judicial 
and  other  officers,  bribery  of  jurors,  or  otherwise  tampering 
with  jurors,  champerty  and  maintenance,  compounding  felonies, 
obstructing  officers  in  the  service  of  process,  etc.,  perjury  and 
subornation  of  perjury,  bribery  and  fraud  in  connection  with 
public  elections,  and  many  other  offenses.  These  specific  of- 
fenses will  be  considered  in  the  following  sections. 

431.  Perjury  and  Subornation  of  Perjury— (a)  Definitions. 
— ^Perjury,  at  common  law,  is  the  willful  and  corrupt  taking  of 
a  false  oath  in  a  judicial  proceeding,  in  regard  to  a  matter  ma- 
terial to  the  iBsue.^^*  It  is  extended  by  statute,  in  most  juris- 
dictions, to  false  swearing  not  in  a  judicial  proceeding.  It  is 
a  misdemeanor  at  common  law. 

To  constitute  the  offense, 

125  4  Bl.  Comm.  127  et  seq.;  Reg.  v.  Burgess,  16  Q.  B.  Diy.  141;  Com. 
T.  Callaghan,  2  Va.  Cas.  460,  Beale's  Cas.  116;  Slomer  t.  People,  25 
in.  70,  76  Am.  Dec.  7S6;  Walsh  v.  People,  65  111.  58,  16  Am.  Rep.  569, 
Beale's  Cas.  128;  State  v.  McNally,  34  Me.  210,  56  Am.  Dec.  651; 
State  Y.  DeWitt,  2  HUl  (S.  C.)  282,  27  Am.  Dec.  371;  State  y.  Keyes, 
8  Vt.  57,  30  Am.  Dec.  450;    Com.  v.  Silsbee,  9  Mass.  417. 

It  Is  a  misdemeanor  at  common  law  to  hinder  or  dissuade  a  witness 
from  attending  before  a  court  in  obedience  to  a  summons.  Com.  v. 
Reynolds,  14  Oray  (Mass.)  87,  74  Am.  Dec.  665;  or  to  even  attempt  to 
deter  a  witness  from  attending  a  trial,  although  the  attempt  is  made 
before  the  service  of  a  subpoena,  and  although  it  is  unsuccessful.  State 
y.  Keyes,  8  Vt.  57,  30  Am.  Dec.  450. 

126  3  Inst.  164,  Mikell's  Cas.  959;  1  Hawk.  P.  C.  c.  69,  §  1;  4  Bl. 
Comm.  153;  Coyne  y.  People,  124  111.  17,  14  N.  E.  668,  7  Am.  St.  Rep. 
324;   People  y.  Fox,  25  Mich.  492. 

See  Laws  of  Cnut,  II.  36,  reprinted  in  Mikell's  Cas.  959. 
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1.  The  testimony  must  be  false,  or  believed  to  be  false,  or 

the  witness  must  not  know  whether  it  is  tme  or  false. 

2.  The  taking  of  the  false  oath  must  be  both  willful  and 

oorrupt. 

3.  The  matter  sworn  to  must  be  material  to  the  issue  or 

question  in  controversy. 

4.  Some  form  of  oath,  or  its  equivalent,  is  essential,  and 

it  must  be  duly  administered  by  an  olflcer  author- 
ized to  administer  it. 
6.  The  oath  itself,  as  well  as  the  facts  sworn  to,  must  be 

material. 
6.  To  constitute  perjury  in  a  judicial  proceeding  the  court 
or  tribunal  must  have  jurisdiction. 
Subornation  of  perjury  is  the  procuring  another  to  commit 
perjury.    To  constitute  this  offense, 

1.  The  testimony  of  the  witness  suborned  must  be  false. 

2.  It  must  be  given  willfully  and  corruptly  by  the  witness. 

3.  The  suborner  must  know  that  the  testimony  to  be  given 

by  the  witness  will  be  false. 

4.  And  he  must  know  or  believe  that  the  witness  will  will- 

fully and  corruptly  testify  falsely. 
Taking  a  false  oath  willfully  and  corruptiy,  though  it  may 
not  amount  technically  to  perjury,  is  a  misdemeanor  at  com- 
mon law."^ 

(6)  The  Proceedings  in  Which  Perjury  may  be  Commilted. 
— At  common  law,  false  swearing,  to  constitute  perjury,  must 
be  in  a  judicial  proceeding,*^®  but  in  most  states,  if  not  in  all, 
the  offense  has  been  extended  by  statute  to  include  false  swear- 
ing in  many  other  cases.  "•    Either  at  common  law,  or  under 

i«TEx  parte  OTerton,  2  Rose,  257;  Reg.  v.  Hodgkiss,  L.  R.  1  C.  C, 
212,  11  Cox,  C.  C.  365;  Reg.  v.  Chapman,  1  Den.  C.  C.  423,  2  Car.  ft 
K.  846,  3  Cox,  C.  C.  467. 

128  3  Inst.  164;  1  Hawk.  P.  C.  c.  69,  8  1;  Rex  v.  Aylett,  1  Term  R. 
68,  69,  per  Lord  Mansfield;  State  ▼.  Dayton,  23  N.  J.  Law,  49,  63  Am. 
Dec.  270;    Arden  v.  State,  11  Conn.  408,  Mikell's  Cas.  962. 

129  Thus,  in  New  Jersey,  a  statnte  designates  the  ofiicers  before  whom 
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particular  statutes,  it  has  been  held  that  a  charge  of  perjury 
may  be  predicated  upon  a  false  oath  to  procure  a  marriage  li- 
cense,*^® and  other  extrajudicial  oaths  ;"^  upon  a  false  affidavit 
made  for  the  purpose  of  instituting  a  criminal  prosecution,  or 
of  procuring  a  warrant  of  arrest,*^*  or  a  search  warrant  ;**^  upon 
a  false  poor  debtor's  or  insolvent  debtor's  oath  ;^®*  a  false  oath 
in  naturalization  proceedings  ;^^'^  a  false  oath  to  an  answer  in 
chancery,**®  or  on  a  motion  for  a  continuance,**^  or  for  a  new 

"all  oaths,  afflrmatlons,  and  affidavits  required  to  be  made  or  taken 
by  any  statute  of  this  state,  or  necessary  or  proper  to  be  made,  taken, 
or  used  in  any  court  of  this  state,  or  for  any  lawful  purpose  what- 
ever, excepting  official  oaths,  oaths  required  to  be  taken  in  open  court, 
or  upon  notice,"  and  declares  it  to  be  perjury  to  willfully  and  cor- 
ruptly swear  or  affirm  falsely  in  or  by  any  such  oath,  affirmation,  or 
affidavit.  See  State  v.  Dayton,  23  N.  J.  Law,  49,  53  Am.  Dec.  270. 
See,  also.  State  v.  Estabrooks,  70  Vt  412,  41  Atl.  499. 

Kocall  V.  State,  20  Ohio  St  330;  Warwick  v.  State,  25  Ohio  St. 
21;  Harkreatler  v.  State,  35  Tex.  Cr.  R.  243,  33  S.  W.  117,  60  Am.  St 
Rep.  40. 

Ki  As  a  false  oath  on  an  inquiry  before  the  legislatdre,  Ex>  parte 
McCarthy,  29  Cal.  395,  401;  or  on  a  hearing  before  referees.  State  v. 
Keene,  26  Me.  33;  or  arbitrators.  State  v.  Stephenson,  4  McCord  (S. 
0.)  165;  Reg.  v.  Hallett  2  Den.  C.  C.  237,  5  Cox,  C.  C.  238;  State  v. 
Keene,  26  Me.  33;  a  false  affidavit  by  a  drafted  man,  claiming  exemp- 
tion from  military  service,  U.  S.  v.  Sonachall,  4  Biss.  426,  Fed.  Cas. 
No.  16,352;  a  false  affidavit  as  to  the  capital  stock  of  a  bank,  required 
by  statute.  State  v.  Dayton,  23  N.  J.  Law,  49,  53  Am.  Dec.  270;  a 
false  affidavit  of  verification  required  by  law  to  chattel  mortgages, 
State  V.  Estabrooks,  70  Vt.  412,  41  Atl.  499. 

138  state  V.  Cockran,  1  Bailey  (S.  C.)  50;  Pennaman  t.  State,  58 
Oa.  336;    Shell  v.  State,  148  Ind.  50,  47  N.  E.  144. 

iss  Carpenter  v.  State,  4  How.  (Miss.)  163,  34  Am.  Dec.  116. 

i84Arden  v.  State,  11  Conn.  408,  Mikell's  Cas.  962;  Com.  v.  Calvert 
1  Va.  Cas.  181. 

1S5U.  S.  V.  Jones,  14  Blatchf.  90,  Fed.  Cas.  No.  15,491;  State  v. 
Whittemore,  50  N.  H.  245,  9  Am.  Rep.  196;  Rump  v.  Com.,  30  Pa.  475; 
Pankey  v.  People,  2  111.  80. 

i8«  Reg.  V.  Yates,  Car.  ft  M.  132. 

187  State  V.  Shupe,  16  Iowa,  36,  85  Am.  Dec.  485;  State  v.  Johnson, 
7  Blackf.  (Ind.)  49;  State  v.  Winstandley,  151  Ind.  316,  51  N.  E.  92; 
State  V.  Matlock,  48  La.  Ann.  663,  19  So.  669. 
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trial;*'*  a  false  oath  in  justification  of  the  sureties  on  a  hail 
bond  or  appeal  bond;*'®  a  false  affidavit  for  a  writ  of  habeas 
corpus  ;^*^  a  false  oath  in  an  affidavit  permitted  or  required  by 
the  laws  of  another  state  ;**^*  a  false  oath  by  a  juror  when  ex- 
amined on  his  voir  direj^^^  and  false  testimony  before  a  grand 
jury."* 

(c)  Falsity  of  Testimony. — To  constitute  perjury,  the  testi- 
mony or  statement  must  be  false,  or  the  party  must  believe  it  to 
be  false.**'  One  who  believes  that  he  is  testifying  falsely,  or 
who  does  not  know  whether  his  testimony  is  true  or  false,  may 
be  guilty  of  perjury,  though  he  may  in  fact  speak  the  truth.*** 
A  person  may  commit  perjury  either  by  swearing  to  a  fact 
which  he  knows  is  not  true,  or  by  swearing  to  his  knowledge  or 
belief  as  to  a  fact,  when  he  has  no  such  knowledge  or  belief.**' 

(rf)  Knowledge  and  Intent, — ^It  is  essential,  at  common  law, 
that  the  taking  of  the  false  oath  shall  be  both  willful  and  cor- 

iss  state  V.  Chandler,  42  Vt  446. 

is»Cem.  V.  Hatfield,  107  Mass.  227;  Com.  v.  Butland,  119  BCaaa.  817; 
Territory  t.  Welier,  2  N.  M.  470. 

i«o  White  T.  SUte,  1  Smedes  A  M.  (Miss.)  149. 

i«o«  People  V.  Martin,  176  N.  Y.  316,  67  N.  B.  689,  96  Am.  St  Rep. 
628. 

141  State  T.  Howard,  68  Ind.  602;  State  t.  Wall,  9  Terg.  (Tenn.) 
347;    Com.  v.  Stockley,  10  Leigh  (Va.)  678. 

i4sReg.  Y.  Hughes,  1  Car.  A  K.  619;  State  v.  Offutt,  4  Blackf.  (Ind.) 
366;  State  ▼.  McCormick,  62  Ind.  169;  State  v.  Terry,  80  Mo.  368; 
State  y.  Schill,  27  Iowa,  263;    State  y.  Green,  24  Ark.  691. 

143  State  y.  Trask,  42  Vt.  162. 

i44Gurneis'  Case,  3  Inst.  166,  MikeU's  Cas.  960;  1  Hawk.  P.  C.  c. 
69,  8  6;  Rex  y.  Edwards,  Russ.  Crimes,  294;  State  y.  Gates,  17  N. 
H.  373;  State  y.  Cruikshank,  6  Blackf.  (Ind.)  62;  People  y.  McKin- 
ney,  3  Park.  Cr.  R.  (N.  Y.)  510. 

145  Rex  y.  Pedley,  1  Leach,  C.  C.  326;  Reg.  y.  Schlesinger,  10  Q.  B. 
670,  2  Cox,  C.  C.  200;  U.  S.  y.  Atkins,  1  Sprague,  668,  Fed.  Cas.  No. 
14,474. 

But  perjury  cannot  be  predicated  upon  the  testimony  of  a  witness 
in  giying  his  estimate  of  yalue,  or  otherwise  stating  his  opinion,  un- 
less  it  appears  that  he  made^ misstatements  of  fact,  or  did  not  an- 
swer according  to  his  belief.    In  re  Hcwell,  114  Cal.  250,  46  Pac.  159. 
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nipt  Testifying  falsely  by  mistake,  however  negligte.fttly  or  in- 
considerately, is  not  perjury.***  For  this  reason,  the  fact  thak 
a  person  has  given  contradictory  testimony  on  diffeient  occa- 
sions does  not  show  that  he  has  committed  perjury,  for  he  may, 
on  each  occasion,  have  believed  his  testimony  to  be  true.**^  It 
has  been  held  that  it  is  perjury  for  a  witness  to  swear  willfully 
and  deliberately  to  what  is  false,  when  he  has  no  probable  cause 
to  believe  it  to  be  true,  though  he  may  believe  it  to  be  true,**®  but 
this  view  cannot  be  sustained*  A  witness  who  states  what  he 
believes  to  be  true  cannot  be  guilty  of  wHifuL  and  corrupt  false 

iMRex  y.  Smith,  2  Show.  166;  TJ.  S.  v.  Shellmlre,  Bald.  370,  378, 
Fed.  Cas.  No.  16,271;  U.  S.  v.  Moore,  2  Lowell;  282,  Fed.  Gas.  No.  16,- 
803,  Mikell's  Cas.  234;  Lyle  v.  8tata«  31  Tex.  Cr.  R.  103,  19  S.  W.  903  i 
Cothran  v.  State,  39  Miss.  641;  Miller  v.  State,  16  Fla.  677,  686;  State 
V.  Cockran,  1  Bailey  (S.  0.)  60;  Lambeirt  v.  People^  76  N.  T.  220; 
Green  v.  State,  41  Ala.  419;  Nelson  v.  State,  32  Ark.  192;  Thomas  v. 
State,  71  GtaL  262;   Rowe  v.  State,  99  6a.  706,  27  S.  B.  710. 

Not  only  must  the  talae  swearing  be  willful,  but  it  must  be  corrupt, 
or  tntenttonaXly  false,  and  It  is  error,  therefore,  at  common  law,  te 
iBstmct  the  Jury  to  conyict  if  the  false  swearing  was  wiUXul,  withoJit 
also  stating  substantfii^ny  that  it  must  have  bean  corrupt  Cothran  ▼• 
State,  39  Miss.  641.    Comipare  Brown  v.  State,  67  Miss.  424. 

^'Whatever  evil  intent  may  be  alleged  in  the  indictmant  aa  moving 
the  defendant  to  take  the  false  oath,  the  very  takins^  of  it  must  be 
stated  to  have  been  done  deliberately,  and  with  a  wicked  purpose,  ai 
that  moment  existing,  This  has  been  expressed  by  applying  tha 
terms  Villful'  and  'corrupt'  to  the  act  of  swearine^"  State  v.  Carlaod, 
8  Dev.  (N.  C.)  114.  To  allege  that  the  oath  waa  taken  "falsely  and 
maliciously^  is  not  enough.    Id. 

Au  honest  oath  under  advice  of  counsel  is  not  perjury.  XJ.  S.  v. 
Stanley,  6  McLean,  409,  Fed.  Cas.  No.  16,376;  XJ.  S.  v.  Conner,  3  Mc< 
Lean,  673,  Fed.  Cas.  No.  14,847;  Com.  v.  Clark,  167  Pa.  267,  27  Atl, 
723.  But  ft  is  otherwise  if  the  accused  acted  in  bad  faith,  knowing 
the  testimony  or  statement  was  false,  and  sought  the  advice  as  a  mere 
cover  to  secure  immunity  f)*om  the  penalty  of  the  crime.  Tuttle  v. 
People,  36  N.  T.  431. 

14T  Jackson's  Case,  1  Lewin,  C.  C.  270.  And  see  Schwarts  v.  Com., 
27  Orat.  (Va.)  1026,  21  Am.  Rep.  366. 

i«Com.  V.  Cornish,  6  Binn.  (Pa.)  249;  State  v.  Knox,  Phil.  (N.  C.) 
312.    And  see  Johnson  v.  People,  94  111.  606. 

C.  A  M.  Crimea— 42. 
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swearing.  However  negligent  or  careless  he  may  be  in  his  be- 
lief.i*^ 

(e)  Materiality  of  Testimony,  etc. — (i)  In  Oeneral. — ^In  or- 
der that  perjury  maybe  predicated  upon  false  testimony,  or  upon 
a  false  affidavit,  the  matter  sworn  to  must  have  been  material 
to  the  issue  or  question  in  controversy.^ '^^  And  the  materiality 
•  must  be  shown.  It  will  not  be  presumed.***  Whether  it  was 
material  or  not  depends,  of  course,  upon  the  circumstances  of 
the  particular  case.  "Testimony,"  said  the  New  Hampshire 
court,  "tending  to* affect  the  verdict  of  the  jury,  or  extenuating 
or  increasing  the  damage,  and  thus  influencing  the  judgment  of 
the  court,  is  material"* '^^ 

"»U.  S.  V.  Shellmlre,  Baldw.  870,  878,  Fed.  Cas.  No.  16,271.  And 
see  Thomas  v.  State,  71  Ga.  252.  A  witness  is  not  guilty  of  perjury 
in  falsely  swearing  to  a  fact,  to  the  best  of  his  opinion,  if  he  belieYea 
it  to  be  true,  though  without  any  reasonable  cause.  Com.  v.  Brady, 
6  Gray  (Mass.)  78. 

ISO  Rex  V.  Aylett,  1  Term  R.  68,  69,  per  Lord  Mansfield;  Reg.  v.  Tate, 

12  Cox,  C.  C.  7;  State  v.  Hattaway,  2  Nott  A  McC.  (S.  C.)  118,  10 
Am.  Dec.  580,  Mikell's  Cas.  961;  Gibson  v.  State,  44  Ala.  17;  Wood  v. 
People,  59  N.  Y.  117;  Pollard  y.  People,  69  111.  148;  People  v.  McDer^ 
mott,  8  Cal.  288;  Com.  y.  Knight,  12  Mass.  278,  7  Am.  Dec.  72;  Peopld 
y.  Collier,  1  Mich.  137,  48  Am.  Dec.  699;  Martin  y.  Miller,  4  Mo.  47, 
28  Am.  Dec.  342;  Rahm  y.  State,  30  Tex.  App.  310,  17  S.  W.  416,  28  Am. 
St.  Rep.  911;  Crump  y.  Com.,  75  Va.  922;  Rhodes  y.  Com.,  78  Va.  692; 
State  y.  Meader,  54  Vt.  126;  State  y.  Trask,  42  Vt  152;  State  y.  Brown, 
68  N.  H.  200,  38  Atl.  731;  People  y.  Jones,  123  Cal.  299,  55  Pac.  992. 

Thus,  where  a  witness  swore  to  a  particular  fact,  which  was  ma- 
terial, and  that  he  was  present  when  it  occurred,  and  afterwards,  when 
asked  where  he  liyed  at  the  time,  testified  that  he  liyed  near  the  par- 
ties, which  was  false,  it  was  held  that  this  was  too  remote  from  the 
issue  to  constitute  perjury.  Siate  y.  Hattaway,  2  Nott  Ik  McC.  (S. 
C.)  118,  10  Am.  Dec.  580,  Mikell's  Cas.  961. 

Under  the  present  statute  in  South  Carolina  it  has  been  held  that 
materiality  is  not  necessary.  .  State  y.  Byrd,  28  S.  C.  18,  4  S.  B.  793, 

13  Am.  St  Rep.  660.  Neither  is  it  necessary  in  Rhode  Island.  State 
y.  Miller  (R.  I.)  58  Atl.  882. 

161  Wood  y.  People,  59  N.  T.  117;  State  t.  Aikens,  82  Iowa,  408; 
Nelson  y.  State,  32  Ark.  192;  Com.  y.  Pollard,  12  Mete.  (Mass.)  226. 

152  Per  Upham,  J.,  in  State  y.  Norris,  9  N.  H.  96.  And  see  Stat^  t. 
Meader,  54  Vt  126.    See,  also,  infra,  this  section. 
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(£)  Collateral  Matters, — The  rule  that  the  false  swearing 
must  be  as  to  a  matter  material  to  the  issue  or  question  in  con- 
troversy does  not  mean  that  it  must  be  material  directly  to  the 
main  issue  or  question.  It  may  be  as  to  a  collateral  matter,  if  it 
affects  the  issue.^*^'  It  is  perjury  to  swear  falsely  as  to  any 
material  circumstance  which  has  a  legitimate  tendency  to  prove 
or  disprove  the  fact  in  issue.**^*  And  it  is  perjury  to  swear  false- 
ly as  to  any  collateral  issue  arising  in  the  course  of  an  action  or 
proceeding.**^*  A  charge  of  perjury  may  be  predicated  upon  false 
testimony  tending  to  increase  or  mitigate  the  damages;*^  false 
testimony  for  the  purpose  of  procuring  the  admission  in  evi- 
dence of  a  document  that  is  material  to  the  issue  ;**^  false  testi- 
mony affecting  the  credibility  of  the  defendant  as  a  witness,  or 
of  any  other  material  witness.**^®    And  such  a  charge  may  be 

i»»l  Hawk.  P.  C.  c.  69,  §  3;  Rex  v.  Griepe,  12  Mod.  139,  Holt,  535,  1 
Ld.  Raynf.  256;  State  v.  Shupe,  16  Iowa,  36,  85  Am.  Dec.  485;  Jacobs 
V.  State,  61  Ala.  448;  State  v.  Lavalley,  9  Mo.  834;  Wood  v.  People,  69 
N.  Y.  117;  State  v.  Brown,  79  N%  C.  642;  Com.  v.  Pollard,  12  Mete. 
(Mass.)   225. 

iB4Com.  V.  Grant,  116  Mass.  17;  Williams  v.  State,  68  Ala.  551; 
Robinson  v.  State,  18  Fla.  898;  Com.  v.  Pollard,  12  Mete.  (Mass.)  225; 
State  V.  Wakefield,  73  Mo.  549;  Dilcher  v.  State,  39  Ohio  St.  130; 
Bradberry  v.  State,  7  Tex.  App.  375;  Lawrence  v.  State,  2  Tex.,App. 
479;  State  v.  Hunt,  137  Ind.  537,  37  N.  E.  409. 

Testimony  tending  to  corroborate  evidence  concerning  a  material 
matter  Is  material.  Com.  v.  Parker,  2  Cush.  (Mass.)  212;  Wood  v. 
People,  69  N.  Y.  117. 

165  Jacobs  V.  State,  61  Ala.  448;  State  v.  Johnson,  7  Blackf.  (Ind.). 
49;  State  v.  Shupe,  16  Iowa,  36,  85  Am.  Dec.  485. 

is«  State  V.  Keenan,  8  Rich.  (S.  C.)  456;  Stephens  v.  State,  1  Swan 
(Tenn.)  157;  State  v.  Swafford,  98  Iowa,  362,  67  N.  W.  284. 

1B7  Reg.  V.  Phillpotts,  3  Car.  A  K.  135,  2  Den.  C.  C.  302,  6  Coz,  C.  C. 
868. 

IBS  Rex  V.  Oriepe,  12  Mod.  139,  Holt,  535,  1  Ld.  Raym.  256;  Reg.  v. 
Overton,  Car.  ft  M.  655;  Reg.  v.  Tyson,  L.  R.  1  C.  C.  107,  11  Cox,  C.  C. 
1,  Mikell's  Cas.  964;  Wood  v.  People,  59  N.  Y.  117;  People  v.  Courtney, 
94  N.  T.  490;  People  v.  Barry,  63  Cal.  62;  U.  S.  y.  Landsberg,  21 
Blatchf.  169,  23  Fed.  585;  State  v.  Mooney,  65  Mo.  494;  State  v.  Brown, 
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liased  upon  a  false  affidavit  on  a  motion  for  a  continuance,* "• 
or  for  a  new  trial.*** 

(S)  Ineompeteni  Evidence. — If  the  evidence  was  material, 
the  fake  swearing  is  none  the  less  perjury  because  it  was  incom- 
petent, and  would  have  been  excluded  if  objected  to,*'*  or  be- 
cause it  was  afterwards  withdrawn.*  •*  Thus,  a  charge  of  per- 
jury may  be  based  upon  false  oral  testimony  as  to  a  promise 
within  the  statute  of  frauds.*®* 

(4)  Affidavit  or  Deposition  not  used  or  Informal. — Nor  is  a 
false  affidavit  or  deposition,  which  was  material  when  made,  any 
the  less  perjury  because  it  was  not  used,***  or  because  it  was 
excluded,  or  would  have  been  excluded,  for  some  informality.*** 
This  does  not  apply,  however,  to  an  affidavit,  such  as  an  affidavit 
for  an  attachment  or  a  continuance,  which  fails  to  state  the  facts 
UiBcessarj  to  entitle  the  party  to  the  relief  aoueht.*** 

79  N:  C.  $42;  People  v.  Macara,  lOB  Mich.  623,  e?  N.  W.  968;  Stato  v. 
Parfc,  57  Kan.  431,  46  Pae.  713. 

In  Leak  v.  State,  61  Ark.  699,  38  S.  W.  1067,  it  was  held  tliat  where, 
oa  a  criminal  prosecution,  there  Is  total  ftdlnxa  ot  proof  warranting 
a  conviction  of  the  accused,  a  witness  falsely  denying  having  testJAed 
to  certain  facts  before  the  grand  Jury,  when  queBttoned  for  the  pur- 
pose of  impeaching  his  testimony,  cannot  he  convicted  of  perjury,  as 
his  denial  is  immaterial. 

Where  the  evidence  of  a  witness  in  chief  is  Immaterial,  false  testi- 
mony on  crosa-examination  aa  to  matters  altectlng  his  credibility  only 
U  not  perjury.    Stanley  v.  U.  S.,  1  Okl.  836,  83  Pac.  1025. 

iB»  state  V.  Shupe,  16  Iowa,  36,  85  Am.  Dec.  485;  State  v.  Johnson, 
7  Blackf.  (Ind.)  49. 

i«o  State  V.  Chandler,  42  Vt  446. 

i«iReg.  V.  Gibbon,  Leigh  Ik  C.  109,  9  Coz„  C.  C.  105;  Chamberlain  v. 
People,  23  N.  Y.  85,  80  Am.  Dec.  255;  Howard  v.  Sexton,  4  N.  Y.  157.. 

102  Reg.  V.  Phillpotts,  3  Car.  A  K.  135,  2  Den.  C.  C.  302,  5  Cox,  C.  C^ 
363. 

i«»  Howard  v.  Sexton,  4  N.  Y.  157. 

104  Rex  V.  Crossley,  7  Term  R.  315;  Rex  v.  White,  Mood,  ft  M.  271; 
State  v.  Whittemore,  50  N.  H.  245,  9  Am.  Rep.  196;  State  v.  Ceckran, 
1  Bailey  (S.  C.)  50.    Compare  Morrell  v.  People,  32  111.  499. 

i«sRex  V.  Halley,  1  Car.  A  P.  258,  Ryan  St  M.  94  (informality  as 
to  Jurat);  Reg.  v.  Christian,  Car.  A  M.  388  (Informality  In  title); 
State  V.  Dayton,  23  N.  J.  Law,  49,  53  Am.  Dec.  270. 

106  Hood  V.  SUte,  44  Ala.  81;  State  v.  Hobbs,  40  N.  H.  229. 
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(5)  Evidenee  not  Affecting  Vtrdict  or  Decision. — ^In  no  eaire 
is  it  any  defense  to  say  that  the  court  or  jury  did  not  give  credit 
to  the  testimony,  or  that,  for  any  other  reason,  the  verdict  or 
judgment  was  not  influenced  thereby.^  ®^  '^It  is  the  act  of  false 
swearing  in  respect  to  a  matter  material  to  the  point  of  inqairy 
which  constitutes  the  crime,  and  not  the  injury  which  it  might 
have  done  to  individuals,  or  the  degree  of  credit  which  was  giv- 
en  to  the  testimony.''^®^  The  fact  that  the  issue  0(mcemia|; 
which  a  witziess  testifies  falsely  is  afterwards  admitted  does 
not  render  flie  testimony  immaterial.*** 

(6)  Incompetencjf  of  Witness. — ^A  person  who  has  been  sworn 
as  a  witness,  and  w1k>  has  testified  falsdy  as  to  a  matter  ma« 
terial  to  the  issue,  is  none  Ae  less  guilty  of  perjury  because  lie 
was  not  competent  as  a  witness  in  the  case,  or  competent  to  tea* 
tify  as  to  the  particular  facts.*  ^° 

(7)  Pfiff-Ueged  Testimony. — ^And  when  a  witness  voluntarily 
testifies  as  to  matters  concerning  which  he  might  refuse  to  an- 
swer on  the  groimd  that  his  answer  might  tend  to  criminate  him, 
he  is  guilty  of  perjury  if  his  testimony  is  willfully  and  cor^ 
ruptly  false.*^* 

(8)  Vdimtary  Attendance. — It  can  make  no  differenoe  that 

i«T  Hamper's  Case,  2  Leon*  2S0;  Pollard  v.  People,  6S  lU.  14S;  Wood 
V.  People,  69  N.  Y.  117. 
i«s  Per  McAlllsler,  J.,  in  Pollard  v.  People,  69  III.  148. 

169  People  V.  Hitchcock,  104  Cal.  482,  88  Pac.  198. 

170  It  was  80  held  in  Chamberlain  t.  People,  28  N  T.  85,  80  Am.  Dee. 
255,  where,  in  a  suit  for  divorce  on  the  ground  of  adultery,  the  hus- 
band, his  wife  having  borne  a  child,  testified  falsely  that  he  had  had 
no  intercourse  with  her  during  their  marriage.  See,  also,  Montgomery 
V.  State,  10  Ohio.  220;  State  v.  Molier,  1  Dev.  (N.  C.)  263;  Sharp  t. 
Wilhite,  2  Hunu>h.  (Tenn.)  434.  Contra,  Reg.  t.  Clegg,  19  Law  Times 
(N.  S.)  47. 

171  Mackin  t.  People,  115  111.  312,  8  N.  E.  222,  56  Am.  Rep.  167; 
State  v/ Maxwell,  28  Ia.  Ann.  861;  Mattingly  ▼.  State,  8  Tex.  App.  345. 
In  Kentucky  it  has  been  held  that  this  is  true,  though  the  accused 
may  have  been  required  to  testify,  against  his  objection.  Com.  t. 
Turner,  98  Ky.  526,  33  S.  W.  88. 


562  OFFENSBS  AS'FBGTINO 

the  accused  attended  as  a  witness  voluntarily,  and  without  the 
service  of  a  subpoena,*^* 

(/)  ITie  Oath — (i)  In  Oeneral. — Some  form  of  oath,  or  its 
equivalent,  is  absolutely  essential.*''*  And  it  must  have  been 
duly  administered  by  an  officer  authorized  to  administer  it,*^^ 

ITS  Com.  V.  Knight,  12  Mass.  273,  7  Am.  Dec.  72. 

ITS  O'Reilly  v.  People,  86  N.  T.  154,  40  Am.  Rep.  525.  In  this  case, 
the  accused  had  handed  to  an  officer,  authorised  to  take  and  certify 
affidavits,  an  affidavit  previously  signed  by  him,  and  reciting  that  he 
had  been  duly  sworn,  and  the  officer  aiUzed  his  own  signature  to  the 
Jurat  without  any  words  or  formalities.  It  was  held  that  a  charge  of 
perjury  could  not  be  predicated  of  the  transaction,  because  there  was 
no  oath.    See,  also,  Case  v.  People,  76  N.  T.  242. 

But  it  is  Immaterial  whether  the  witness  was  sworn  if  he  signs  his 
testimony  and  states  that  he  does  swear  to  it  [Markey  v.  State  (Fla.) 
87  So.  58],  and  where  one  is  sworn  to  a  deposition  it  is  not  essential 
that  he  sign  it    State  v.  Woolridge  (Or.)  78  Pac.  833. 

"The  word  'oath'  includes  every  affirmation  which  any  class  of  per- 
sons are  by  law  permitted  to  make  in  the  place  of  an  oath."  Steph. 
Dig.  Grim.  Law,  art.  135;  State  v.  Whisenhurst,  2  Hawks  (N.  C.)  468. 

174  1  Hawk.  P.  C.  c.  69,  8  4;  Custodes  v.  Gwinn,  Style,  336,  Mikell's 
Cas.  959;  Rex  v.  Verelst,  8  Camp.  432;  Lambert  v.  People,  76  N.  Y. 
220,  32  Am.  Rep.  293;  Morrell  v.  People,  82  111.  499;  Van  Dusen  v. 
People,  78  111.  645;  Muir  v.  State,  8  Blackf.  (Ind.)  154;  State  v.  Phip- 
pen,  62  Iowa,  54,  17  N.  W.  146;  Biggerstaff  v.  Com.,  11  Bush  (Ky.) 
169;  State  v.  Cannon,  79  Mo.  343;  State  v.  Jackson,  86  Ohio  St.  281; 
Straight  V.  State,  89  Ohio  St.  496;  U.  S.  v.  Garcelon,  82  Fed.  611;  U. 
S.  v.  Curtis,  107  U.  S.  671. 

Perjury  cannot  be  predicated  upon  an  affidavit  sworn  before  a  notary 
public  professing  to  act  in  a  state  of  which  he  lib  a  nonresident,  and 
of  which  he  was  a  nonresident  at  the  time  of  his  appointment  Lam- 
bert V.  People,  76  N.  Y.  220,  82  Am.  Rep.  298. 

'The  expression  'duly  administered'  means  administered  in  a  form 
binding  on  his  conscience,  to  a  witness  legally  called  before  them,  by 
sny  court,  judge,  Justice,  officer,  commissioner,  arbitrator,  or  other 
person,  who,  by  the  law  for  the  time  being  in  force,  or  by  consent  of 
the  parties,  has  authority  to  hear,  receive,  and  examine  evidence." 
Steph.  Dig.  Crim.  Law,  art  135. 

"The  fact  that  a  person  takes  an  oath  in  any  particular  form  is  a 
binding  admission  that  he  regards  it  as  binding  on  his  conscience." 
Steph.  Dig.  Crim.  Law,  art  135;  Sells  v.  Hoare,  8  Brod.  Ik  B.  282; 
State  V.  Whisenhurst,  2  Hawks  (N.  C.)  458. 


^ 


ADMINISTRATION  OR  GOVBRNMENT.  663 

or  before  a  court  having  jurisdiction  to  administer  it.*^*  As 
was  said  in  a  "New  York  case:  ''To  make  a  valid  oath,  for  the 
falsity  of  which  perjury  will  lie,  there  must  be,  in  some  form,  in 
the  presence  of  an  officer  authorized  to  administer  it,  an  un- 
equivocal and  present  act^  by  which  the  affiant  takes  upon  him- 
self the  obligation  of  an  oath/^^^* 

If  the  oath  is  legally  administered  by  an  authorized  officer, 
mere  informalities  will  not  invalidate  it*'^  And  if  a  particular 
form  of  oath  or  affidavit  is  prescribed  by  statute,  a  substantial 
compliance  with  the  statute  is  sufficient*^®  The  authorities  are 
not  in  unison  on  whether  an  oath  administered  by  an  officer  de 
facto  is  sufficient.  If  a  particular  officer  was  authorized  to  ad- 
minister the  oath,  and  it  is  shown  that  the  person  who  admin- 
istered it  was  acting  as  such  officer,  this  is  prima  facie  sufficient 
to  show  that  it  was  lawfully  administered  ;*^*  but  it  has  been 
held  that  the  prosecution  may  be  defeated  by  showing  that  the 
person  was  not  an  officer  de  jure}^^  On  principle  it  would  seem 
that  a  false  oath  taken  in  a  proceeding  in  which  the  judgment 
would  bind  the  parties  ought  to  be  perjury,  and  there  are  many 
cases  in  which  this  view  is  supported.*®'     An  oath  may  be  ad- 

iTsReg.  Y.  Pearce,  3  Best  A  S.  631,  9  Cos,  C.  C.  258;  Com.  v.  White, 
8  Pick.   (Mass.)  468.    And  see  infra,  this  section. 

176  O'Reilly  T.  People,  86  N.  T.  164,  40  Am.  Rep.  626. 

ITT  State  Y.  Keene,  26  Me.  33.  And  see  Walker  y.  State,  107  Ala.  5, 
18  So.  398. 

178  state  Y.  Dayton,  28  N.  J.  Law,  49,  63  Am.  Dec.  270;  State  v. 
Gates,  17  N.  H.  373.    See  State  y.  Whisenhurst,  2  Hawks  (N.  C.)  458. 

179  State  Y.  Hascall,  6  N.  H.  362;  Keator  t.  People,  32  Mich.  484; 
Reg.  Y.  Roberts,  38  Law  Times  (N.  S.)  690,  14  Cox,  C.  C.  101. 

190  Rex  Y.  yerel8t,'3  Camp.  432;  Straight  y.  State,  39  Ohio  St.  496; 
State  Y.  Hayward,  1  Nott  A  McC.  (S.  C.)  646;  Biggerstaff  y.  Com.,  11 
Bush  (Ky.)  169;  Walker  y.  State,  107  Ala.  6,  18  So.  393. 

181 1  Bishop,  New  Or.  Law,  8  464  (6) ;  People  y.  Cook,  8  N.  T.  67,  89; 
Lambert  y.  People,  76  N.  T.  220,  32  Am.  Rep.  293;  Keator  y.  People, 
32  Mich.  484;  State  y.  Williams,  61  Kan.  739,  60  Pac.  1060;  Izer  y. 
State,  77  Md.  110,  26  Atl.  282;  Greene  y.  People,  182  III.  278,  66  N.  B. 
841. 
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ministered  by  any  person  in  the  presence  and  by  direotion  of 
tiie  court^*^ 

(£)  Materiality  of  OaUi.— The  oath  itself,  as  well  as  Ae 
facts  sworn  to,  mnst  be  material  A  charge  of  perjury  cannot 
be  based  upon  a  voluntary  extrajudicial  oatL^®^  As  was  said 
by  Judge  Cooley  in  a  Michigan  case :  ''The  facts  sworn  to  may 
be  material,  and  yet  the  false  swearing  be  no  perjuiy,  because 
the  oath  perfoixned  no  office  in  the  case,  and  was  wholly  unim- 
portant and  immateriaL^'^®^  For  this  reason,  it  has  been  held 
that  perjury  cannot  be  assigned  upon  a  false  oath  to  an  answer 
in  chancery,  where  the  IhU  or  the  law  did  not  call  for  an  an- 
swer under  oath.^®^  The  same  is  true  of  an  affidavit  to  be  used 
in  a  proceeding  in  a  court  having  no  jurisdiction.^^® 

{g)  Jvriediciion  of  the  Court  or  TrihtmoL — ^In  order  that  a 
false  oath  in  a  judicial  proceeding  may  conatitute  perjury,  the 
court  or  tribunal  must  have  ju3*isdiction  of  the  cause  or  pro^ 
oeeding.^^^    And,  on  a  prosecution  for  perjury,  such  jurisdiction 

instate  v.  Knight,  94  N.  C.  7S9;  Stephens  v.  Stat^  1  Swan  (Teim.) 
157.  And  an  ^ath  administered  by  a  third  person  In  the  presence  of 
mid  hj  direction  of  an  officer  duly  authorised,  and  whose  name  Is  used 
on  the  jurat,  will  be  considered  as  administered  by  him.  Walker  v. 
State,  107  Ala.  5,  18  So.  S9S. 

183  RAg.  y.  Bishop.  Car.  Ik  M.  802;  Silver  v.  State,  17  Ohio,  865;  Linn 
V.  Com.,  96  Pa.  285;  People  v.  Fox,  25  Mich.  492;  Lamden  v.  Stale,  5 
Humph.  (Tenn.)  88;  People  v.  Travis,  4  Park.  Or.  R.  (N.  Y.)  213; 
t7.  S.  V.  Nickerson,  1  Sprague,  232;  Fed.  Cas.  No.  15,878;  GoIIIbs  ▼• 
SUte.  38  Fla.  446,  15  So.  220. 

i8«  Beccher  v.  Anderson,  45  Mich.  543,  8  N.  W.  539. 

iss'silver  v.  SUte,  17  Ohio,  366;  People  v.  Gaige,  26  Mich.  80; 
Beecher  v.  Anderson,  45  Mich.  543,  8  N.  W.  539. 

iM  state  V.  Whlttemore,  50  N.  H.  245,  9  Am.  Rep.  196. 

i8TRjex  V.  Aylett,  1  Term  R.  63,  69,  per  Lord  Mansfield;  Rez  ▼. 
Cohen,  1  Starkie,  511;  Reg.  v.  Pearce,  8  Best  A  S.  581,  9  Coz,  C.  0. 
258;  Reg.  v.  Bacon,  11  Coz,  a  a  540;  Com.  v.  Pickering,  8  Grat.  (Va.) 
628,  56  Am.  Dec.  158;  State  v.  Hall,  49  Me.  412;  Com.  v.  White,  8 
Pick.  (Mass.)  458;  Wilson  v.  State,  27  Tez.  App.  47,  10  &  W.  749,  11 
Am.  St  Rep.  180;  Pankey  v.  People,  2  111.  80. 

An  indictment  for  perjury  will  not  He  for  false  swearing  before  i 
committee  Illegally  constituted.  Com.  v.  Hillenbrand,  96  Ky.  407,  29 
S.  W.  287. 
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mtist  be  allegtod  and  proved.  It  will  not  be  presttmed.^'*  If 
the  jcourt  had  jurisdiction,  mere  ^rrora  or  in^gularities  in  the 
cause  or  proceeding  are  immateriaL*** 

(h)  Sfibdmation  of  Perjury. — Subornation  of  pearjury  is  a 
misdemeftnor  at  common  law.  It  consists  in  procuring  another 
to  commit  jyer  jnry  by  inciting,  instigating,  or  persuading  him 
to4o  so.^®* 

To  constitute  this  offense,  the  accused  must  bare  known  thxt 
the  witness  intended  to  commit  perjury.  It  is  not  enon^  to 
show  that  he  knew  the  testimony  would  be  false.***  And  th» 
solicited  perjury  must  have  been  committed.*  ^^  If  a  witness 
is  not  guilty  of  perjury,  either  because  he  does  not  know  that  his 
testimony  is  false,  or  for  any  other  reason,  one  who  has  induced 
him  to  testify  cannot  be  guilty  of  subornation  of  perjury.**' 
What  has  been  said,  therefore,  in  the  preceding  sections,  as  to 
the  oath,  the  falsity  and  materiality  of  the  testimony,  the  in- 
tent, etc,  is  equally  applicable  in  a  prosecution  for  subornation 
of  perjury, 

188  Com.  y.  Pickering,  8  Orat  ( Va.)  628,  06  Am.  Bee.  158. 

instate  v.  LaTaUey,  9  Ma  884;  SUte  y.  Mollei:,  1  Dey.  (N.  C.)  368; 
Mortord  y.  Ter.,  10  Okl.  741,  63  Pac.  958»  S4  JU  R.  A.  518. 

i»oi  Hawk.  P.  C.  c.  69,  §  10;  Com.  y.  Douglass,  5  Mete.  (Mass.)  241. 

191  Com.  y.  Douglass,  5  Mete.  (Mass.)  241;  U.  S.  y.  Dennee,  8  Woods, 
89,  Fed.  Cas.  No.  14,947;  Stewart  y.  State,  22  Ohio  St  477;  Coyne  T. 
People,  124  111.  17,  14  N.  B.  668,  7  Am.  St  Rep.  824. 

188  Hex  y.  Jolinson,  2  Show.  1. 

iM  Coyne  y.  People,  124  111.  17,  14  N.  B.  668,  7  Am.  St  Rep.  324; 
Maybufih  y.  Com.,  29  Grat  (Va.)  857.  In  U.  S.  y.  Dennee,  8  Woods, 
39,  Fed.  Cas.  No.  14,947,  it  is  said:  "The  crime  of  subornation  of 
perjury  has  seyeral  indispensable  ingredients,  which  mnst  be  charged 
In  the  indictment,  or  It  will  be  fatally  defective.  1.  The  testimony  of 
the  witness  suborned  must  be  false.  2.  It  mnst  be  glyen  willfully  and 
corruptly  by  the  witness,  knowing  it  to  be  false.  3.  The  suborner 
must  know  or  bellerye  that  the  testimony  of  the  witness  given,  or  about 
to  be  given,  will  be  false.  4.  He  mast  know  or  believe  that  the  wit- 
ness will  willfully  and  corruptly  testify  to  facts  which  he  knows  to  be 
ialse."    And  see  Watson  y.  State,  6  Tex.  App.  11. 
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432.  Bribery— (a)  Deflnition.— ^Bribery,  at  oommon  law,  and 
under  the  statntee,  may  be  defined  as  the  giving  of  anything  of 
value  to  any  person  holding  a  public  office,  or  to  any  person 
performing  a  public  duty,  or  the  acceptance  thereof  by  any 
such  persoui  with  the  intention  that  he  shall  be  influenced 
thereby  in  the  discharge  of  his  legal  duty.^*^  The  offense  is  a 
misdemeanor  at  oommon  law,  but  in  some  states  it  has  been 
made  a  felony  by  statute. 

To  offer  a  bribe,  or  to  solicit  a  bribe,  is  also  a  misdemeanor  at 
oommon  law* 

(6)  Persons  Who  are  the  Subject  of  Bribery, — Coke,  Black- 
Btone,  and  some  of  the  other  early  writers,  limit  bribery  at  com- 
mon law  to  judicial  officers  or  other  persons  concerned  in  the  ad- 
ministration of  justice,^**  but,  according  to  the  weight  of  author- 
ity, the  offense  is  not  so  narrow  as  this.  It  is  defined  by  Bishop 
as  "the  vohmtary  giving  or  receiving  of  anything  of  value  in 
corrupt  payment  for  an  official  act  done  or  to  be  done,"  and  in 
a  note  he  says  the  offense  is  not  confined  to  persons  "in  judicial 
place,"  as  was  stated  by  Coke,  nor  to  persons  "concerned  in  the 
administration  of  justice,"  as  stated  by  Blackstone,  but  that  it 
extends  to  "all  officers  connected  with  the  administration  of  the 
government,  executive,  legislative,  and  judicial. "^•^  This  view 
is  amply  supported  by  authority.^*''    It  is  not  even  necessary 

iMSee  2  Bish.  New  Crim.  Law,  9  85;  Rez  v.  Vaaghan,  4  Barrow, 
.2494;  Curran  v.  Taylor,  92  Ky.  637,  641,  18  S.  W.  2S2;  Dishon  v.  Smith, 
10  Iowa,  212,  221;  State  v.  Prltchard,  107  N.  C.  921,  12  S.  B.  60;  State 
V.  Jackson,  78  Me.  91,  40  Am.  Rep.  342;  State  v.  Bills,  S3  N.  J.  Law,  102, 
97  Am.  Dec.  707;  Walsh  v.  People,  65  111.  68,  16  Am.  Rep,  669,  Beale's 
Caa  128. 

twz  Inst.  146;  4  Bl.  Comm.  139,  167;  Steph.  Dig.  Crim.  Law,  art 
126;  1  Hawk.  P.  C.  c.  67,  9  1. 

Blackstone  says:  "Bribery  is  when  a  judge  or  other  person  con- 
cemed  in  the  administration  of  Justice  takes  any  undue  reward  to  in- 
fluence his  behavior  in  his  office."  4  Bl.  Comm.  189.  See,  also,  1 
Rubs.  Crimes,  154;  Watson  v.  State,  29  Ark.  299. 

i»«  2  Bish.  New  Crim.  Law,  9  86,  and  note  1. 

Xtt7  Curran  v.  Taylor,  92  Ky.  637,  641,  18  S.  W.  282;  State  v.  B1U«» 
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that  the  person  bribed  shall  be  a  public  officer.  It  is  enough  if 
the  duty  in  the  performance  of  which  he  is  influenced  is  a  pub- 
lic duty.  Thus,  it  is  a  misdemeanor  at  common  law  to  bribe  a 
voter  at  an  election  of  public  officers,  or  on  a  public  question.**® 

In  most  states,  the  offense  is  now  defined  by  statute,  so  that 
there  is  little  necessity  to  resort  to  the  common  law,  except  for 
general  principles.  Some  of  the  statutes  apply  to  particular  offi- 
cers only,  as  judicial  officers,***  state  officers,^^*  judicial,  legisla- 
tive, or  executive  officers.^**  De  facto  officers,  as  well  as  offi- 
cers de  jure,  are  persons  with  respect  to  whom  bribery  may  be 
committed.^*^ 

(c)  The  Bribe. — ^The  thing  offered  or  accepted  may  be 
money,  property,  services,  or  anything  else  of  vahie.^®*    It  must 

33  N.  J.  Law,  102,  97  Am.  Dec.  707;  State  v.  Miles,  89  Me.  142,  36  Atl. 
70;  State  v.  Davis,  2  Penn.  (Del.)  139,  46  Atl.  894. 

198  In  the  late  case  of  Curran  v.  Taylor,  92  Ky.  537,  18  S.  W.  232,  It 
was  said  that  the  common-law  offense  of  bribery  Is  committed  by  of- 
fering any  undue  reward  or  remuneration  to  any  public  officer  or  other 
person  intrusted  with  a  public  duty,  with  a  view  to  Influence  his  be- 
havior in  the  discharge  of  his  duty.  And  It  was  held  that  the  buying 
of  votes  at  an  election  to  take  the  sense  of  the  voters  of  a  county  as 
to  making  a  county  subscription  in  aid  of  a  railroad,  while  not  within 
the  Kentucky  statute  against  bribery,  was  bribery  and  a  misdemeanor 
at  common  law.  See,  also.  Rex  v.  Pitt,  3  Burrow,  1835,  1888;  Rex  v. 
Plympton,  2  Ld.  Raym.  1877;  State  v.  Jackson,  73  Me.  91,  40  Am. 
Rep.  342;  Com.  v.  Bell,  145  Pa.  374,  22  AU.  641,  644. 

199  The  expression  "judicial  officers"  Includes  not  only  judges  and 
justices,  but  also  state,  city,  and  county  attorneys.  State  v.  Currle,  36 
Tex.  17;  State  v.  Henning,  33  Ind.  189.  And  It  Includes  arbitrators. 
State  V.  Lusk,  16  W.  Va.  767. 

200  The  words  "officers  of  the  stat%"  Include  members  of  the  legisla- 
ture.   State  of  Kansas  v.  Pomeroy,  1  Cent.  Law.  J.  411. 

201  Municipal  officers,  as  well  as  state  officers,  are  within  such  a  stat- 
ute. People  V.  Jaehne,  108  N.  T.  182,  8  N.  E.  874;  People  v.  Swift,  69 
Mich.  529,  26  N.  W.  694.  A  trustee  of  a  township  is  an  "executive  of- 
ficer."    State  V.  McDonald,  106  Ind.  238,  6  N.  B.  607. 

A  city  attorney  Is,  within  a  statute  enumerating  executive  and  ju- 
dicial officers.    People  v.  Salsbury,  134  Mich.  687. 

202  state  V.  Gardner,  54  Ohio  St.  24,  42  N.  E.  999;  State  v.  Graham, 
96  Mo.  120,  8  S.  W.  911;  Florez  v.  State,  11  Tex.  App.  102;  State  v. 
Duncan,  153  Ind.  318,  64  N.  E.  1066. 

SOS  Watson  v.  State,  39  Ohio  St.  123.    An  agreement  to  reinstate  a 
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be  of  some  value,  but  any  value  is  sufficient.^^^  It  need  not  be  of 
value  at  the  time  it  is  offered  or  promised.  ^^'  Merely  to  keep 
'^open  liouse/'  and  entertain,  though  for  the  purpose  of  unduly 
influencing  legislation,  has  been  held  not  to  constitute  bribery.^^® 

(d)  The  Intent. — Toconstitute bribery,  both  at  common  law 
and  under  the  statutes,  there  must  be  a  corrupt  intent  to  in- 
fluence the  officer  or  other  person,  or,  on  his  part,  to  be  in- 
fluenced, in  the  discharge  of  his  duties.^^  But  it  is  not  neces- 
sary, unless  expressly  required  by  a  statute,  that  the  act  induced, 
or  sought  to  be  induced,  shall  favor,  aid,  or  benefit  the  briber 
himself.*^®  A  person  who  gives  money  to  an  officer  with  cor- 
rupt intent  to  influence  his  official  conduct  is  guilty  of  bribery, 
though  the  officer  may  receive  the  same  wilhout  knowing  what 
it  is,  and  may  keep  it  solely  for  the  purposes  of  public  justice.^* 

(c)  The  Act  Induced  or  Sought  to  he  Indiiced. — ^In  accord- 
ance with  the  definition  of  bribery  giv^i  above,  the  act  which 
is  induced  or  sought  to  be  induced  by  the  bribe  must  be  an  act 
in  discharge  of  the  legal  duty  of  the  person  bribed.     It  is  not 

dismissed  employe  mar  be  a  bribe.  People  v.  Van  De  Carr,  87  App. 
Div.  886,  84  N.  T.  Supp.  461. 

9o«  State  V.  McDonald,  106  Ind.  238,  6  N.  B.  607.  And  see  Carutbers 
V.  State,  74  Ala.  406;  Com.  v.  Cbapman,  1  Va.  Cas.  188;  State  v.  Bie- 
bnsch,  82  Mo.  276. 

In  Indiana,  under  a  statute  punishing  as  bribery  the  actual  giving 
or  receiving  of  anything  of  value,  it  was  held  that  an  officer  who  re- 
ceived a  note  could  not  be  convicted,  because  the  note,  being  unen- 
forceable, was  of  no  value.  State  v.  Walls,  64  Ind.  561.  See,  also, 
IT.  S.  V.  Driggs,  125  Fed.  520. 

Where  the  note  is  in  form  negotiable  and  not  absolutely  void  it 
will  sustain-  tbe  indictment  Com.  v.  Donovan,  170  Mass.  228,  49  N. 
E.  104. 

■05  Watson  v.  State,  89  Ohio  St.  123. 

2o«  Randall  v.  Evening  News  Ass'n,  97  Mich.  136,  56  N.  W.  861. 

«o7  state  V.  Pritchard,  107  N.  C.  921,  12  S.  B.  50;  Hutchinson  v. 
SUte,  86  Tex.  293;  State  v.  Graham,  96  Mo.  120,  8  S.  W.  911;  White 
V.  State,  108  Ala.  72,  16  So.  63;  Johnson  v.  Com.,  90  Ky.  53,  18  S.  W. 
520. 

t««  Glover  v.  State,  109  Tnd.  391,  10  N.  E.  282. 

2(ifr  Com.  V.  Murray,  135  Mass.  580. 
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Bribery  if  the  act  iff  in  discharge  of  a  mere  moral  duty.^*®  If 
an  official  act  is  induced,  or  sought  to  be  induced,  by  a  bribe, 
the  fact  that  it  is  illegal,  or  in  excess  of  the  ofBcer's  power,  juris- 
diction, or  authority  is  no  defense.**^  But  if  the  act  sought  to  be 
indiBced  is  so  foreign  to  the  duties  of  the  office  as  to  lack  even 
color  of  authority,  there  is  no  bribery.^^^*  It  is  bribery  for 
an  officer  to  accept  money,  for  the  doing  of  an  official  act, 
though  the  act  may  be  one  which  it  is  his  duty  to  do,^**  as 
where  money  is  paid  an  officer  to  induce  him  to  release  a 
person. from  an  illegal  arrest*^'  But  it  is  not  bribery  for 
one  under  illegal  arrest  to  offer  the  officer  something  to  release 
him.****  If  the  object  sought  is  the  omission  to  act,  it  is  im- 
material whether  the  occasion  to  act  eyer  arose,^**^  proTided 
there  is  a  legal  duty  to  act  if  occasion  arises.**'® 

»•  Qm  DiaboB  t.  Sn^tb,  10  Iowa,  212,  221. 

311  GiQTer  T.  State,  lOA  lad.  89U  10  N.  B.  2g2;  8t»te  ▼.  81U%  33  N.  J. 
Law,  102,  97  Am.  Dec.  707;  State  y.  Potts,  7S  Iowa»  666,  43  N^  W.  684; 
People  T.  McGarry  (Mich.)  29  N.  W.  147;  State  v.  Lehman,  182  Mo. 
4ti  81  8.  W.  Ills. 

Tliu%  ao  offer  ef  mpner  to  a  member  of  a  efty  eooaeil  to  voto  I& 
favor  of  an  applicaUea  lor  leaf e  ta  lay  a  raUread  track  along  eoe.  eit 
the  streets  of  the  city  is  a  misdemeanor, — an  attempt  to  brlbe,^yen 
tbaugk  th4  city  coiweU  viay  aot  tove  authority  ta  mate  tha  grant, 
or  the  rallroiul  company  the  power  to  a^vall  itself  of  the  henadts 
thereof,  if  made.    State  ▼.  EUis,  smira.. 

Ilia  Gaonlhg  y.  People,  189  111.  166,  69  N.  B.  494,  82  Am.  St  Rep. 
483;  Collins  y.  State,  26  Tex.  Supp.  204;  Com.  y.  Reeae,  16  Ky.  L.  R. 
498,  29  8.  W.  862;  State  ▼.  Butler,  178  Mo.  272,  77  S.  W.  660.  As  whjere 
a  bribe  was  offered  a  reyenue  oifloer  to  enter  and  burn  a  distillery. 
U.  S.  y.  Gibson,  47  Fed.  888. 

ait  People  y.  O'Netl,  48  Hun,  86,  109  N.  T.  261,  16  N.  E.  68. 

tis  Moseley  y.  State,  26  Tex.  App.  615,  8  S.  W.  662^ 

tisa  Moore  y.  State,  44  Tex.  Cr.  R.  159,  69  S.  W.  521. 

2isb  Where  the  agreement  was  not  to  arrest  persons  yfolating  cer- 
tain laws  It  Is  immaterial  whether  there  were  any  yiolators  to  arrebt 
People  y.  Markham,  64  Cal.  167,  80  Pac.  620,  49  Am.  Rep.  700;  Com. 
y.  Donoyan,  170  Mass.  228,  49  N.  B.  104. 

siscif  the  statute,  commanding  the  act  which  the  officer  agreed  not 
to  perform,  is  unconstitutional,  there  is  no  duty  to  act  and  no  brlbexy. 
U.  8.  y.  Boyer,  86  Pod.  425. 
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(f)  The  Offering,  Oiving,  or  Receiving  of  the  Bribe.— ^At 
common  law^  both  the  giver  and  the  taker  of  a  bribe  are  goilly 
of  a  misdemeanor.^^  ^  And  it  is  a  misdemeanor  to  offer  a  bribe, 
though  this  is  an  attempt  to  bribe,  rather  than  bribery.*^'  It 
is  also  a  misdemeanor  at  common  law,  in  the  nature  of  an  at- 
tempt, to  solicit  a  bribe,  though  it  may  not  be  given.^^*  Some 
statutes  require  actual  giving  and  receipt  of  the  money  or  other 
thing,  and  an  offer  merely  is  not  enough*  But^  under  such 
a  statute,  it  is  sufficient  if  there  is  a  corrupt  agreement  for 
payment  of  money  for  an  act,  and  the  money  is  paid  in  pur- 
suance thereof  after  the  act  is  dona'"  The  money  or  other 
thing  need  not  be  paid  or  given  to  the  person  bribed.  It  is 
enough  if  it  be  given  to  another  at  his  instance.*^* 

433.  Embracery. — ^It  is  a  misdemeanor,  known  as  "embrac- 
ery, ' '  for  any  person  to  attempt^  by  any  meana  whatever,  except 
by  the  production  of  evidence  and  argument  in  open  court,  to 
influence  and  instruct  any  juryman,  or  to  incline  him  to  be 
more  favorable  to  the  one  side  than  to  the  other,  in  any  ju- 
dicial proceeding,  whether  any  verdict  is  given  or  not,  and 
whether  a  verdict^  if  given,  is  true  or  false.*^* 

Embracery  is  a  misdemeanor  at  common  law,  being  an 
offense  against  public  justice,  and  in  most  jurisdictions  it  is 
expressly  punished  by  statute.*^®    It  is  defined  by  Blackstone 

si«Per  Lord  Mansfield  In  Rex  v.  Vaughan,  4  Burrow,  2494,  2600; 
State  V.  Miles,  89  Me.  142,  36  Atl.  70. 

«"Rex  y.  Vaughan,  4  Burrow,  2494;  U.  S.  v.  Worrall,  2  Dall.  (Pa.) 
384;  State  v.  Jackson,  73  Me.  91,  40  Am.  Rep.  842;  State  v.  Ellis,  88 
N.  J.  Law,  102,  97  Am.  Dec.  707. 

2i«  Walsh  T.  People,  66  111.  68,  16  Am.  Rep.  669,  Beale's  Cas.  128; 
People  T.  Hammond,  132  Mich.  422,  93  N.  W.  1084. 

•IT  Glover  y.  State,  109  Ind.  391,  10  N.  E.  282.  Contra,  under  the 
Texas  statute  requiring  the  gift  to  precede  the  act  Hutchinson  y. 
State,  36  Tex.  293. 

118  Com.  y.  Root,  96  Ky.  683,  29  S.  W.  361. 

si»Steph.  Dig.  Crlm.  Law,  art  128. 

2»>1  Hawk.  P.  C.  c  86,  8  7;  4  Bl.  Comm.  140;   Oibbs  y.  Dewey,  5 
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as  "an  attempt  to  influence  a  jury  corruptly  to  one  side  by 
promises,  persuasions,  entreaties,  money,  entertainments,  and 
the  like."^^^  No  actual  tender  which  the  juror  may  accept  or 
reject  is  necessary,  it  being  sufficient  that  a  willingness  to  bribe 
was  disclosed  by  accused  to  the  juror.^^^* 

434.  Miscondnct  in  Office— (a)  In  General. — ^A  public  officer 
is  guilty  of  a  misdemeanor  at  common  law  if,  from  an  improper 
motive,  and  in  the  exercise  of  the  duties  of  his  office,  or  under 
color  of  exercising  such  duties,  he  does  an  illegal  act^  or  abuses 
his  discretionary  power,  or  if  he  commits  any  fraud  or  breach 
of  trust  affecting  the  public,  or  if  he  willfully  neglects  to  per- 
form his  duty  without  sufficient  excuse. 

And  a  person  is  guilty  of  a  misdemeanor  if  he  unlawfully 
refuses  or  omits  to  take  upon  himself  and  serve  any  public  of- 
fice which  he  is  by  law  required  to  accept  if  duly  appointed, 
unless  some  other  penalty  is  provided,  or  there  is  some  cus- 
tom to  the  contrary. 

(b)  Unlawful  Acts  and  Abuse  of  Power, — "Every  public 
officer,"  says  Stephen,  "commits  a  misdemeanor  who,  in  the 
exercise  or  under  color  of  exercising  the  duties  of  his  office,  does 
an  illegal  act,  or  abuses  any  discretionary  power  with  which 
he  is  invested  by  law,  from  an  improper  motive,  the  existence 
of  which  motive  may  bo  inferred  either  from  the  nature  of 
the  act  or  from  the  circumstances  of  the  case.  But  an  illegal 
exercise  of  authority,  caused  by  a  mistake  as  to  the  law,  made 
in  good  faith,  is  not  a  misdemeanor/'^^*  Thus,  it  is  a  mis- 
demeanor for  a  justice  of  the  peace  to  refuse  licenses  to  keepers 

Cow.  (N.  T.)  503;  SUte  v.  Williams,  136  Mo.  293,  38  S.  W.  75;  SUte 
V.  Woodward,  182  Mo.  891,  81  S.  W.  857;  State  v.  Brown,  95  N.  C.  685; 
Caruthers  v.  State,  74  Ala.  406. 

*2i  4  Bl.  Comm.  140. 

t2i«  state  V.  Woodward,  182  Mo.  891,  81  S.  W.  857;  State  v.  Miner,  . 
182  Mo.  370,  81  S.  W.  867. 

'  «a  Staph.  Dig.  Crim.  Law,  art.  119;  Reg.  v.  Wyat,  1  Salk.  380;  Rex 
V.  Bembrldge,  3  Doug.  327;  Rex  y.  Borron,  3  Baru.  k  Aid.  434. 
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of  a  public  house  because  of  tbeir  refusal  to  vote  as  directed 
ot  desired  bj  him,^^^  or  to  send  his  servant  to  the  house  of 
correction  for  being  saucy,  and  giving  too  much  com  to  his 
horseSy^^^  or  for  justices  of  the  peace  to  »iter  into  a  corrupt 
agreement  to  vote  for  a  certain  person  as  clerk  of  the  court.*^ 
(c)  Extortion. — If  the  illegal  act  consists  in  the  oflScer's  tak- 
ing, under  color  of  his  office,  from  any  person,  any  money  or 
valuable  thing  which  is  not  due  from  him,  or  which  is  not  due 
at  the  time  it  is  taken,  the  offense  is  called  "ea;forf ion.""*  Thus, 
a  constable  is  guilty  of  extortion  if  he  obtains  money  from  a 
person  who  is  in  his  custody  under  a  warrant  for  an  assault^ 
upon  color  and  pretense  that  he  will  procure  the  warrant  to 
be  discharged.**^  In  most  jurisdictions,  perhaps  in  all,  the 
offense  is  now  punished  by  statute.**®  To  constitute  extortion 
at  common  law,  and  very  generally  under  the  statutes,  there 
must  be  a  corrupt  intent  For  example,  it  is  not  enough  to 
show  that  unlawful  fees  were  demanded  and  received,  but  it 
must  appear  that  they  were  demanded  and  received  corruptly, 
and,  according  to  the  better  opinion,  not  under  any  mistake, 
cither  of  law  or  faet.^^  It  is  also  necessary  that  the  moBCj  et 
oti&er  &ing  shall  be  demaaded  and  received  hy  the  officer  und!er 

sss  R9X  V.  Williams,  8  Burrow,  1317. 

sMRex  V.  Okejr,  8  Mod.  4S. 

tMGom.  V.  Callaghan,  S  Va.  Gas.  4<N>,  Bdale*s  Ofts.  lie. 

«3«  BteplL  Dig^  Crinu  Law,  art.  119.  An^  tee  1  Hawk.  P.  C.  e.  9%  % 
1;  WUliamt  v.  U.  8.^  les  U.  8.  382;  State  v.  PrUcbard,  107  N.  C.  tt^l, 
17  a  E.  60;  Com.  ▼.  Baaley.  7  Pick.  (Mass.)  279;  Williams  v.  State,  t 
Saeed  (Tenn.)  160;  People  v.  Whaley,  e  Cow.  (K,  T.)  681. 

Distinction  between  extortion  and  bribery.  People  v.  MoLaughliii; 
2  App.  Div.  419,  37  N.  T.  Supp.  1006. 

ursteph.  Dig.  Grim.  Law,  art  119,  iirustration  6;  2  Chit.  Crim. 
Law,  282. 

328  See  12  Am.  A  Eng.  Enc.  Law  (2d  Ed.)  676. 

829  state  V.  Pritchard,  107  N.  C.  921,  12  S.  E.  60;  Collier  v.  State,  55 
Ala.  125.  Some  courts  have  held  that  mistake  of  law  is  no  defense. 
State  V.  Dickens,  1  Hayw.  (N.  C.)  407;  Shepard,  J.,  in  State  v.  Pritdb 
ard,  supra;  Levar  v.  State,  108  Oa.  42,  29  8.  B.  467. 
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color  of  his  office.**®  The  offense  may  be  committed  hy  a  (id 
facto  officer,  as  well  as  by  an  officer  de  jure.^^ 

(d)  Oppression. — ^If  the  illegal  act  of  the  officer  consists  in 
inflicting  upon  any  person  any  bodily  harm^  imprisonment,  or 
other  injury,  not  being  extortion,  the  offense  is  called  ^^oppres* 
sion/'^^  Thus,  as  before  stated,  it  is  oppression  for  justices 
of  the  peace  to  refuse  licenses  to  the  keepers  of  public  houses 
because  of  their  refusal  to  vote  a  certain  way,***  or  for  a  jus- 
tice of  the  peace  to  send  his  servant  to  the  house  of  correction 
for  being  saucy,  and  giving  too  much  com  to  his  horses,***  etc. 
To  constitute  oppression,  there  must  be  an  improper  motive, 
and  not  a  bona  fide  mistake  as  to  the  law.**^  Oppression  by 
public  officers  is  punished  in  most  states  by  statute. 

(c)  Fraud  and  Breach  of  Trust, — ^It  is  a  misdemeanor  for  a 
public  officer,  in  the  discharge  of  the  duties  of  his  office,  to 
commit  any  fraud  or  breach  of  trust  affecting  the  public,  wheth- 
er such  fraud  or  breach  of  trust  would  be  criminal  or  not  if 
committed  against  a  private  individual*^  Thus,  it  is  a  mi»» 
demeanor  for  an  accountant  in  a  public  office  to  fraudulently 
omit  to  make  certain  entries  in  his  accounts,  whereby  he 
enables  the  cashier  to  retain  large  sums  of  money  in  his  own 
possession,  snd  to  appn^iate  the  interest  on  such  sums,**^  or 
for  a  public  officer  to  make  a  contract  on  behalf  of  the  public, 
on  the  condition  that  he  shall  have  part  of  the  profits.*"* 

(f)  Neglect  of  Official  Dviy.-^-It  is  a  misdemeanor  for  a 
public  officer  to  willfully  n^ect  to  perform  any  duty  which 

ssoReg.  V.  Balnea,  6  Mod.  192;  State  v.  Pritchard,  107  N.  a  921,  12 
8.  E.  50;  Colier  v.  State,  65  Ala.  125. 
331  Com.  V.  Saulsbury,  152  Pa.  554,  25  Atl.  610. 
ts2  Steph.  Dig.  Crlm.  Law,  art.  119. 
t»»  Rex  V.  Williams,  8  Burrow,  1317. 
S34  Rex  y.  Okey,  8  Mod.  46. 

MftRex  Y.  Jackson,  1  Term  R.  653;  Reg.  ▼.  Badger,  4  Q.  B.  475. 
»<  Steph.  Dig.  Crlm.  Law,  art  121. 

sa7Rex  y.  Bembrldge,  8  Doug.  332;  Steph.  Dig.  p.  80,  inustratlon  L 
t38Rex  y.  Jones,  31  St.  Tr.  251;  Steph.  Dig.  p.  80,  Illustration  2. 

C.  A  M.  Crimes— 43. 
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he  is  bound,  either  by  common  law  or  by  statute,  to  perform, 
unless  the  discharge  of  such  duty  is  attended  with  greater  dan- 
ger than  a  man  of  ordinary  firmness  and  activity  may  be  ex- 
pected to  encounter.*^®  Thus,  it  has  been  held  a  misdemeanor 
for  the  mayor  of  a  city  to  refuse  or  willfully  neglect  to  do  the 
various  acts  which  it  is  in  his  power  to  do,  and  which  a  man 
of  ordinary  firmness  might  be  expected  to  do,  in  order  to  sup- 
press a  riot  in  the  city  f^^  for  a  constable  to  refuse  to  arrest  a 
person  who  commits  a  felony  in  his  presence, ^*^  or  to  raise  a 
hue  and  cry  when  a  felony  has  been  committed,  and  he  is  in- 
formed thereof  ;^*^  for  a  sheriff  to  refuse  to  execute  a  criminal 
condemned  to  death  ;*^'  or  for  a  coroner  to  neglect  to  take  an 
inquest  on  a  body  after  notice  that  it  is  lying  dead  in  his 
jurisdiction.***  ITeglect  of  duty  by  public  oflScers  is  now  cov- 
ered and  punished  in  most  jurisdictions  by  statute. 

(g)  Refusal  to  Serve  an  Office. — "Every  one  commits  a  mis- 
demeanor  who  unlawfully  refuses  or  omits  to  take  upon  him- 
self and  serve  any  public  office  which  he  is  by  law  required  to 
accept  if  duly  appointed,  but  this  article  does  not  extend  to 
cases  in  which  any  other  penalty  is  imposed  by  law  for  such 
refusal  or  neglect,  or  to  any  case  in  which  by  law  or  by 
custom,  any  person  is  permitted  to  make  any  composition  in 
place  of  serving  any  office."**' 

M»Steph..Dig.  Grim.  Law,  art.  122;  Crouther's  Caae,  2  Cro.  Eliz.  654, 
Beale's  Gas.  95;  People  v.  Bedell*.  2  Hill  (N.  Y.)  196;  Stete  v.  Kern, 
61  N.  J.  Law,  259,  17  Atl.  114;  Robinson  v.  State,  2  Gold.  (Tenn.)  181. 

The  neglect  must  be  willful  or  corrupt  to  be  criminal.  State  v.  Hair 
(Ohio)  73  N.  E.  514. 

340  Rex  V.  Pinney,  6  Gar.  A  P.  254,  3  Bam.  ft  Adol.  947,  And  Bee 
Rex  T.  Kennett,  5  Gar.  &  P.  282,  note. 

241  2  Hawk.  P.  G.  129. 

MS  Grouther*9  Gase,  2  Gro.  Ellz.  654,  Beale's  Gas.  98. 

S4S  Rex  y.  Antrobus,  2  Adol.  A  E.  798. 

M*  2  Hale,  P.  G.  58. 

S4B  Steph.  Dig.  Grim.  Law,  art.  123;  Rez  r.  Bower,  1  Bam.  6  C.  686; 
Guardians  of  Poor  v.  Greene,  6  Bin.  (Pa.)  554,  Mlkeirs  Gas.  5. 
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436.  Escape— (a)  In  OeneraL— An  "escape"  is  where  a  per- 
son who  is  in  lawfnl  costody  for  any  criminal  offense,  whether 
it  be  treason,  felony,  or  misdemeanor,  regains  his  liberty  before 
he  is  delivered  in  due  course  of  law.  It  is  an  offense  on  the 
part  of  the  person  in  custody,  and  of  the  officer  in  whose  cus- 
tody he  is,  as  stated  in  the  following  paragraphs. 

(5)  Yoluntary  Permission  of  Escape  by  Officer,  etc. — ^Any 
person  who  has  a  prisoner  in  his  lawful  custody,  and  who  know- 
ingly, and  with  intent  to  save  him  from  trial  or  punishment, 
permits  him  to  regain  his  liberty  otherwise  than  in  due  course 
of  law,  commits  the  offense  of  voluntary  escape,  and  is  guilty 
of  treason,  felony,  or  misdemeanor,  according  to  the  circum- 
stances. He  is  guilty  of  treason  if  the  prisoner  was  in  his  cus- 
tody for,  and  was  guilty  of,  treason.  He  becomes  an  accessary 
after  the  fact  to  the  felony  if  the  prisoner  was  in  custody  for, 
and  was  guilty  of,  a  felony.  And  he  is  guilty  of  a  misdemeanor 
if  the  prisoner  was  in  custody  for,  and  was  guilty  of,  a  mis- 
demeanor.^*'  This  was  the  common-law  rule,  but  in  many 
jurisdictions  it  has  been  more  or  less  changed  by  statute.  It 
makes  no  difference  whether  the  prisoner  was  in  jail  or  prison, 
or  under  a  bare  arrest  in  the  street,  or  elsewhere,**^ 

(c)  Negligent  Permission  of  Escape. — One  who  negligently 
permits  the  escape  of  a  prisoner  is  not  guilty  of  so  serious  an 
offense  as  one  who  knowingly  and  voluntarily  does  so.  He  is 
guilty  of  a  misdemeianor  only,  whatever  may  have  been  the  of- 
fense for  which  the  prisoner  was  in  custody.  The  rule  is  that 
every  one  is  gtiilty  of  a  misdemeanor,  known  as  "negligent  ea- 
3ape,"  who,  by  neglect  of  any  duty,  or  by  ignorance  of  the  law, 
permits  a  person  in  his  lawful  custody  to  regain  his  liberty 
otherwise  than  in  due  course  of  law.^*®     This  offense  is  very 

t46Steph.  Crlm.  !Law,  art  143;  1  Russ.  Crimes,  683;  4  BL  Comm. 
129. 130;  2  Hawk.  P.  C.  c.  17,  8  5;  State  v.  Doud,  7  Conn.  887. 

147  4  Bl.  Comm.  130. 

«48Steph.  Dig.  Crim.  Law,  art.  144;  1  Hale,  P.  C.  600;  2  Hawk.  P.  0. 
c.  19,  fi  31  et  eeq.;  4  Bl.  Comm.  130;  Martin  v.  State.  32  Ark.  126. 
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generally  pttnished  hj  statute,  but  it  is  also  an  offense  at  com- 
mon law. 

(i)  Liability  of  Person  Escaping. — ^Not  only  are  officers  and 
others  guilty  of  an  offense  in  permitting  an  escape,  but  the  pris- 
oner also  commits  an  offense  in  escaping.  It  is  a  misdemeanor 
at  common  law,  and  very  generally  under  statutes  in  the  differ^ 
ent  jurisdictions,  for  any  person  idio  is  lawfully  in  custody 
for  a  criminal  offextse  to  escape  from  such  custody  before  he 
is  delivered  in  due  course  of  law.^^  In  order  that  a  person  may 
be  guilty  of  an  escape,  he  must  have  been  arrested,  and  he  must 
be  lawfully  in  custody.**^ 

436.  Breaking  Prison.— It  is  a  felony  or  misdemaanor,  ac^ 
oordii^  to  the  drcumstances,  for  a  person,  who  is  lawfully  de* 
tained  on  a  crinoinal  charge,  or  nnder  sentence  for  a  crime,  to 
break  out  of  the  place  in  which  he  is  detained,  against  the  will 
of  the  person  by  whom  he  is  detained.**^ 

This  offense  is  commonly  known  as  ^^eaoh  of  prison,^'  or 
''pris0&  breach.''  It  is  something  Wiore  than  an  escape,  be- 
cause &ere  is  a  breaking  out  of  custody,  and  the  offense  is 
more  serious,  and  was  more  severely  punished  at  common  law. 
If  the  offender  was  detained  on  a  charge  of,  or  under  sentence 
for,  treason  or  felony,  he  was  guilty  of  felony.  If  he  was  de- 
tained under  a  charge  of  misdemeanor,  he  was  guilty  of  a  mis- 
demeanor only.****     Tb  constitute  this  offense,  the  prisoner 

s49Btepli.  Dig.  Crlm.  Law,  art  152;  1  Hale,  P.  C.  611;  2  Hawk.  P. 
C.  c.  17,  8  5;  Id.,  c.  18,  §§  9,  10;  4  Bl.  Comzn.  129;  Com.  y.  FarreU,  6 
Allen  (lifass.)  131;  State  v.  Brown,  82  N.  C.  686;  Riley  ▼.  State,  16 
Conn.  60;  State  t.  Davis,  14  Nov.  439,  88  Am.  Rep.  568;  State  t.  Dond, 
7  Conn.  886,  Mikell's  Cas.  32. 

MO  See  Whitehead  ▼.  Keyes,  3  Allen  (Mass.)  495,  81  Am.  Dec.  672; 
People  T.  Ah  Teung,  92  Cal.  426.  If  an  arrest  is  prevented  by  a  party's 
resistance  or  avoidance  of  the  officer,  there  is  no  escape.  Whitehead 
T.  Keyes,  supra. 

sAi  Bteph.  Dig.  Orim.  Law,  art.  168. 

MS  Sieph.  Dig.  Crlm.  Law,  art  153;  4  Bl.  Comm.  130;  1  Hale,  P.  a 
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must  break  oirt  ;^^  but  the  expreseion  *T)reak  out"'  means  any 
actual  breaking  of  the  place  in  \('hich  he  is  confined,  whether  in- 
tentional or  not^*^*  If  a  person  detained  in  prison  for  felony 
merely  climbs  over  the  prison  vail  and  escapes,  he  is  guilty  of 
escape  but  not  of  prison  breadi.  But  if  loose  bricks  are  ar- 
ranged on  top  of  the  wali,  so  as  to  fall  if  disturbed,  and,  in 
climbing  over  the  wall,  he  accidentally  disturbs  and  throws  one 
of  them  down,  he  is  guilty  of  prison  breach.***  To  unlock  a 
door  or  open  a  window  is  a  breaking.***  Breach  of  prison  to 
escape  is  punished  by  statute  in  most  states,  and  is  generally,  if 
not  always,  made  a  misdemeanor  in  all  cases.***  As  in  the 
case  of  escape,  the  imprisonment  must  be  lawful.**^  And  it 
is  also  necessary  that  the  prisoner  shall  escape^  and  not  merely 
break  with  intent  to  escape.*** 

437.  Bescne. — ^It  is  treason,  felony,  or  misdemeanor,  acoord- 
ing  to  the  drcunuitanGes,  to  rescue  a  prisoner  from  one  who 
lawfully  has  him  in  custody. 

By  ^'rescue"  is  meant  the  act  of  forcibly  freeing  a  person 
from  lawful  custody,  against  the  will  of  those  who  hare  him 
in  custody.***    At  common  law  a  person  who  is  guilty  of  rescue 

607;  i  Hawk.  P.  C.  c.  18,  §  1;  Com.  ▼.  Miller,  2  Ashm.  (Pa.)  61;  Peo- 
ple r.  Duell,  3  Johns.  (N.  Y.)  449. 

All  prison  breach  was  felony  at  common  law,  but  it  was  changed, 
as  stated  In  the  text,  by  an  early  English  statute, — ^1  Edw.  n.  See  4 
Bl.  Comm.  130. 

3B2«  To  escape  by  stratagem  rather  than  force  Is  not  a  breach.  State 
r.  King,  114  Iowa.  413,  87  N.  W.  282,  89  Am.  St.  Rep.  37L 

253  steph.  Dig.  Crlm.  Law,  art.  153. 

»«  Rex  y.  Haswell,  Russ.  ft  R.  458. 

2S6  Randall  r.  State,  53  N.  J.  Law,  488,  22  AtL  46. 

2B«  See  State  v.  Brown,  82  N.  C.  586. 

267  2  Hawk.  P.  C.  c.  18,  9§  7,  8;  State  ▼.  Leach,  7  Conn.  452.  18  Am. 
Dec.  118.  Illegality  of  Imprisonment  Is  no  defense  In  California  to 
a  charge  of  breaking  and  Injuring  the  public  jail.  People  ▼«  Boren, 
139  Cal.  210,  72  Pac.  899. 

2082  Hawk.  P.  C.  c.  18,  fi  12. 

250  steph.  Dig.  Crlm.  Law,  art.  145;  1  Russ.  Crimes,  597;  4  BI.  Comm. 
131;  2  Hawk.  P.  C.  c.  21,  fi  6. 
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is  guilty  of  a  like  offense,  as  is  an  officer  who  voluntarily  per- 
mits a  prisoner  to  escape.^*^  He  is  guilty  of  treason,  felony, 
or  misdemeanor,  according  to  the  offense  for  which  the  person 
rescued  was  in  custody.* '^  The  offense  of  rescue  is  now  very 
generally  defined  and  punished  by  statutes  varying  more  or 
less  from  the  common  law.^*  To  constitute  a  rescue,  the  pris- 
oner must  be  in  lawful  custody,  either  of  an  officer,  or  of  a 
private  person,^**  and  he  must  escape.*'*  And  where  the 
prisoner  is  in  the  custody  of  a  private  person,  the  rescuer  must 
have  notice  of  the  fact  that  he  is  in  custody.*®* 

438.  Oompounding  Offenses. — ^It  is  a  misdemeanor  for  a  per- 
son, for  any  valuable  consideration,  to  enter  into  an  agreement 
not  to  prosecute  any  person  for  a  felony,  or  to  show  favor  to 
any  person  in  any  such  prosecntion.'** 

This  offense,  called  the  "compounding  of  a  felony,''  is  very 
generally  punished  by  statute.  It  is  also  indictable  as  a  mis- 
demeanor at  common  law,  because  it  is  an  offense  against  public 
justice.**''  "To  compound  a  crime,"  it  has  been  said,  "is  to 
take  any  valuable  consideration,  or  any  engagement  or  promise 
thereof,  upon  any  agreement  or  understanding,  express  or  im- 
plied, to  conceal  such  an  offense,  or  to  abstain  from  any  prose- 

200  Ante,  §  435(b). 

3«i  Steph.  Dig.  Crim.  Law,  art.  146;  1  Hale,  P.  C.  606,  607;  1  Russ. 
Crimes,  597;  4  Bl.  Comm.  181;  2  Hawk.  P.  C.  c.  21,  9  7. 

tot  See  Robinson  v.  State,  82  Qa.  544,  9  S.  E.  528;  HlUlan  v.  SUte» 
50  Ark.  623,  9  S.  E.  528. 

MS  1  Hale,  P.  G.  606.  Since  there  must  have  been  an  arrest  before 
there  can  be  a  rescue,  a  person  who,  by  interference,  prevents  an  offi- 
cer from  making  an  arrest,  Is  not  guilty  of  a  rescue,  but  of  obstruct- 
ing an  officer.  Whitehead  y.  Keyes,  8  Allen  (Mass.)  495,  81  Am.  Dec. 
672. 

«•*  2  Hawk.  P.  C.  c.  21,  9  8. 

306  Steph.  Dig.  Crim.  Law,  art.  145;  1  Hale,  P.  C.  606. 

s««  Steph.  Dig.  Crim.  Law,  art  158. 

MT 1  Hawk.  P.  C.  125;  4  Bl.  Comm.  133;  Com.  y.  Pease,  16  Mass.  91; 
People  y.  Buckland,  13  Wend.  (N.  T.)  592. 
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cntion  therefor,  or  to  withhold  any  evidence  thereof."*®^  It 
was  originally  called  ^^theft  bote/*  and  was  committed  where  a 
person  robbed  took  his  goods  again,  or  other  amends,  upon 
agreement  not  to  prosecute.***  It  extends  now  to  all  felonies 
and  to  misdemeanors  against  public  justice  and  dangerous  to 
society,  but  not  to  those  of  low  grade  or  of  private  injury.-'** 
To  constitute  this  offense  there  must  be  some  agreement  or 
understanding  either  express  or  implied,  and  not  merely  a 
concealment  of  the  felony,  or  a  failure  to  prosecute  without  any 
agreement.*''*  Where  there  is  no  agreement,  the  offense  is  mis- 
prision of  felony.*''^  Thus,  it  is  not  compounding  the  felony 
for  the  owner  of  stolen  goods  to  take  them  back,  or  to  take 
payment  or  security  therefor,  without  any  agreement  not  to 
prosecute,  though  he  may  not  prosecute.*^*  It  is  also  necessary 
that  there  shall  be  some  valuable  consideration  for  the  promise 
not  to  prosecute,  but  the  consideration  may  be  a  note  or  other 
promise,  or  any  other  advantage,  as  well  as  the  payment  of 
money  or  delivery  of  property.*'"  Conviction  of  the  felon  is 
not  a  condition  precedent  to  a  prosecution  for  compounding 
the  felony.*^* 

• 

439.  Misprision  of  Felony. — One  who  sees  another  conunit  a 
felony,  or  knows  of  its  commission,  and  uses  no  means  to  ap- 
prehend him,  or  bring  him  to  justice,  or  to  prevent  the  felony, 
is  guilty  of  a  misdemeanor  known  as  "misprision  of  felony.'^ 

As  was  shown  in  a  previous  chapter,  one  who  sees  another 

s«8Anen  P.  HaUett,  in  6  Am.  ft  Eng.  Enc.  Law  (2d  Ed.)  899.  SeSb 
also,  State  v.  Carver,  69  N.  H.  216,  39  Atl.  973. 

t«o  4  Bl.  Comm.  188. 

MM  State  V.  Carver,  69  N.  H.  216,  89  Atl.  978. 

iTol  Hawk.  P.  C.  c.  59,  8  7;  Brlttin  v.  Chegary,  20  N.  X  Law,  625. 

sTiPost,  9  489. 

«T2 1  Hawk.  P.  C.  c.  69,  9  7.  See  Flower  v.  Sadler,  10  Q.  B.  DIv.  572; 
Rex  V.  Stone,  4  Car.  &  P.  879. 

tTsCom.  V.  Pease,  16  Mass.  91. 

3T4  People  V.  Buckland,  13  Wend.  (N.  T.)  592.  And  It  Is  Immateital 
whether  any  offense  was  in  fact  committed.  State  v.  Carver,  69  N. 
H.  216,  39  Atl.  978. 
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commit  a  murder  or  other  felony  is  not  guilty  of  the  felony  as  a 
principal  in  the  second  degree,  merely  because  he  takes  no  steps 
to  prevent  the  felony,  or  to  apprehend  him  or  bring  him  to  jusr- 
tice.*''*  Xor  is  he  guilty  as  an  accessary  after  the  fact  to  the 
felony  because  of  his  mere  neglect  to  make  known  the  commis- 
•ion  of  the  crime.*''*  He  is  guilty,  however,  of  a  misdemeanor, 
— ^misprision  of  felony.*^^  To  be  guilty  of  misprision  only,  he 
must  not  aid  or  abet  the  felony,  or  receive,  relieve,  or  assist  the 
felon,  for  in  such  cases  he  is  himself  guilty  of  the  felony,  as  a 
principal  in  the  second  degree,  or  accessary  before  or  after  the 
fact.-" 

440.  Barratry.— It  Is  a  miademeaiior,  called  ''common  bar- 
ratry," or  ''barretry,'*  to  frequently  excite  and  stir  up  suits 
and  quarrels  between  individuals,  either  at  law  or  otherwise.^* 

This  is  a  common-law  offense  against  public  jiistice.  It  is 
defined  in  some  states  by  statute  as  'Hhe  practice  of  exciting 
groundless  judicial  proceedings."*®^  At  common  law,  there 
must  be  at  least  two  of  such  acts,  and  perhaps  three,  to  make 
one  a  common  barrator.*'*  Some  statutes  expressly  require  at 
least  three.*®*  The  acts  must  be  committed  with  a  mean  and 
selfish  intent,  and  not  for  the  bona  fide  purjiose  of  promoting 
public  justice,  or  enforcing  private  rights.  *•• 

STB  Ante,  9  174. 

tT6  Ante,  §  184. 

STT  Staph.  Dig.  Crlm.  Law,  art  157;  1  Hale,  P.  a  419;  2  Hawk.  P. 
C.  c.  29,  9  10;  4  Bl.  Comm.  121. 

27B  Ante,  99  170  et  seq.,  181  et  seq. 

279  4  Bl.  Comm.  134;  Steph.  Dig.  Crlm.  Law,  art  141;  Com.  v.  Davis, 
11  Pick.  (Mass.)  432;  State  v.  Chitty,  1  Bailey  {&.  C.)  879;  Com.  v. 
McCuUoch,  15  Mass.  227,  Mlkell's  Cas.  88,  n. 

«Bo  Pen.  Code  N.  T.  9  182. 

3»iReg.  V.  Hannon,  6  Mod.  811;  Com.  v.  Davis,  11  Pick.  (Mass.)  482; 
Com.  V.  Tubbs,  1  Cosh.  (Mass.)  S. 

t8s  See  Lucas  v.  Pico,  55  Cal.  126;  Pen.  0>dt  N.  T.  184. 

tKs  g  Coke,  36b;  Com.  v.  McCulloch,  15  Mass.  227;  State  v.  Chitty,  1 
Bailey  (S.  C.)  879. 
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441.  Hainfenance  and  Gfaa]iiperty.--M8mteiiasice  and  dham- 
p6irtj  azB  iirifidfnBcapoHi  at  common  law : 

1.  Maintenance  bdng  the  act  of  aasistinff  the  plaintiff  in 

any  legal  proceeding  in  whicdi  the  pecion  giving  as- 
sistance has  no  valuable  interest^  or  in  which  he  acts 
from  any  improper  motive. 

2.  And  champerty  being  maintenance  in  whidi  the  motive 

of  the  maintainor  is  an  agreement  that,  if  the  pro- 
ceeding succeeds,  the  subject-matter  shall  be  divided 
between  the  plaintiff  and  the  maintainor.'®^ 

These  offenfics — maintenance  and  champerty — ^are  both^  like 
l>arratry,  offeuses  against  public  justice,  and  misdemeanors  at 
<!ommon  law,  and  are  expressly  prohibited  and  punished  by 
statute  in  many  jurisdictions.^**  Both  at  common  law  and 
under  the  statutes,  the  party  interfering  in  a  suit  by  another, 
to  be  guilty  of  maintenance  or  chaipperty,  must  have  no  valu- 
able interest  therein,  and  must  act  from  an  improper  motive. 
He  is  not  guilty  if  he  has  a  real  interest,  or  if  he  believes  in 
good  faith  that  he  has.^®*  Relatives,  or  husband  and  wife,  or 
perhaps  master  and  servant,  may  assist  each  other,  if  they  act 
from  no  improper  motive,  without  being  guilty  of  mainte- 
nance.^*'' And  a  person  may  assist  another  from  charitable  mo- 
tives.^*® In  some  states,  the  common-law  doctrine  as  to  these 
oiTenses  has  been  greatly  modified,  or  is  not  recognized  at  alL 

««*Steph.  Dig.  Grim.  Law,  art.  141;  Key  v.  Vattier,  1  Ohio,  132, 
MlkeU's  Gas.  ZZ,  n.;  Thompson  v.  Reynolds,  73  111.  11,  Mikell's  Gas. 

tZ,  A. 

ss^Steph.  Dig.  Grim.  Law,  art.  141;  4  Bl.  Gomm.  135;  Martin  v. 
Clarke,  8  R  L  ZZ9,  401,  5  Am.  Rep.  686;  Thompson  y.  Reynolds,  73 
lU.  11. 

286  1  Hawk.  P.  G.  c.  83,  S  18;  Findon  v.  Parker,  11  Mee3.  &  W.  675: 
Oilman  v.  Jones,  87  Ala.  698,  5  So.  785,  7  So.  48;  Davies  y.  Stowell,  78 
WiB.  836,  47  N.  W.  870. 

MTi  Hawk.  P.  G.  c.  83,  SS  20-24;  4  Bl.  Gomm.  135;  Thallhimer  y. 
Brinckerhoff,  8  Gow.  (N.  T.)  623,  15  Am.  Dec.  309;  Beard  y.  Puett, 
105  Ind.  68,  4  N.  E.  671 »  Ex  parte  Hiers,  67  8.  G.  108»  45  S.  E.  146,  100 
Am.  St.  Rep.  713. 

288  4  Bl.  Gomm.  135;   State  v.  Ghitty,  1  Bailey   (S.  G.)    379,  401; 
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442.  Diflobedienoe  to  Lawful  Orders — (a)  Disobedienoe  to  a 
Statute. — ^It  is  a  misdemeanor  to  willfully  do  or  omit  to  do  an 
act  conoeming  the  public  whidi  is  forbidden  or  commanded  by 
a  statute,  unless  some  other  ezdusive  penalty  is  provided. 

"Every  one  commits  a  misdemeanor  who  willfully  disobeys 
any  statute  of  the  realm  by  doing  any  act  which  it  forbids,  or  by 
omitting  to  do  any  act  which  it  requires  to  be  done,  and  which 
concerns  the  public,  or  any  part  of  the  public,  unless  it  appears 
f i-om  the  statute  that  it  was  the  intention  of  the  legislature  to 
provide  some  other  penalty  for  such  disobedience."**®  This 
principle  would  apply  to  a  willful  omission  to  repair  a  public 
highway,  in  obedience  to  a  statute.'*® 

(b)  Disobedience  to  Lawful  Orders  of  Courts  etc. — ^It  is  a 
misdemeanor  to  willfully  disobey  any  order,  warrant,  or  com- 
mand duly  made,  issued,  or  given  by  any  courts  officer,  or  per- 
son acting  in  any  public  capacity  and  duly  authorized  in  that 
behalf,  unless  some  other  exclusive  penalty  or  mode  of  pro- 
ceeding is  provided.'*^ 

Thus,  if  no  other  penalty  or  mode  of  proceeding  is  prescribed, 
it  is  a  misdemeanor,  and  indictable  at  common  law,  for  a  man 
to  refuse  to  pay  over  money  for  the  support  of  his  bastard  child, 
in  obedience  to  a  lawful  order  of  a  competent  court,***  or  for 
a  person  to  refuse  to  assist  a  peace  officer  to  make  an  arrest, 

Quigley  V.  Thompson,  68  Ind.  317;  Graham  v.  McReynolda,  90  Tenn. 
708,  18  S.  W.  i72. 

ssoSteph.  Dig.  Grim.  Law,  art.  124;  State  ▼.  Parker,  91  N.  C.  660, 
Mikeirs  Gas.  15;  Rex  v.  Wright,  1  Burrow,  543;  Rex  v.  Harris,  4  Term 
R.  205;  People  v.  Stevens,  13  Wend.  (N.  Y.)  841;  Turnpike  Road  Co. 
V.  People,  15  Wend.  (N.  Y.)  267. 

300  See  Reg.  y.  Bamber,  6  Q.  B.  279,  Beale's  Cas.  866;  Turnpike  Road 
Co.  V.  People,  16  Wend.  (N.  Y.)  267. 

291  steph.  Dig.  Crim.  Law,  art  126;  Jones'  Case,  2  Mood.  C.  C.  171; 
Rex  V.  Dale,  Dears.  C.  C.  37;  Reg.  y.  Sherlock,  L.  R.  1  C.  C.  20,  10 
Cox,  C.  C.  170;  Reg.  v.  Ferrall,  2  Den.  C.  C.  61. 

S0S  Reg.  y.  Ferrall,  2  Den.  C.  C.  61. 


ADMINISTRATION  OR  GOVBRNMBNT.  683 

suppress  a  riot  or  affray,  or  execute  any  other  duty,  when 
lawfully  called  upon  by  the  officer  for  assistance.^* 

443.  Libel  and  Slander  of  Judicial  Officers.— To  libel  or 
slander  a  judicial  officer  in  his  office  is  a  misdemeaiior  at  com- 
mon law. 

As  was  shown  in  another  section,  to  merely  speak  defamatory 
words  of  a  private  individual  is  not  an  indictable  offense  at 
common  law,  though  it  is  otherwise  if  a  libel  is  maliciously 
published  by  writing,  etc.^®*  It  is  a  misdemeanor  at  common 
law,  however,  to  even  speak  defamatory  words  of  a  judge  or 
justice  of  the  peace  in  the  execution  of  his  office.^*  "All  ac- 
tions for  slandering  a  justice  in  his  office  may  be  turned  into 
indictments.*'^** 

444.  Offenses  in  Connection  with  Elections. — ^Frauds  and  ob- 
struction in  connection  with  publio  elections  are  misdemeanors 
at  common  law. 

In  most  jurisdictions,  if  not  in  all,  statutes  have  been  en- 
acted punishing  various  acts  in  connection  with  public  elec- 
tions, as  fraudulent  registration,  fraudulent  and  illegal  voting, 
misconduct  of  election  officers,  bribery  of  voters,  intimidation 
of  voters,  etc,*®^  and,  as  the  statutes  cover  almost  every  wrong 
in  connection  with  elections,  few  cases  have  arisen  of  prosecu- 
tions at  common  law.  There  are  some  such  cases,  however, 
and  it  cannot  be  doubted  that  frauds,  bribery,  intimidation  of 
voters,  wrongful  interference,  and  other  acts  in  connection  with 
public  elections  which  directly  tend  to  prevent  a  pure  and  prop- 

398  Reg.  ▼.  Sherlock,  L.  R.  1  C.  C.  20,  10  Cox,  C.  C.  170. 

s»4  Ante,  S  428. 

sMAnon.,  Comb.  46,  Beale's  Cas.  96;  Rex  v.  Darby,  8  Mod.  139, 
MlkeU's  Cas.  21;  where  an  indictment  was  sustained  for  speaking  of  a 
justice  of  the  peace  as  a  "buffle-headed  fellow."  See,  also.  Anon.,  8 
Mod.  62,  Mikeirs  Cas.  21,  where  one  was  indicted  for  drinking  an  health 
to  the  pious  memory  of  one  who  had  been  executed  for  high  treason. 

2»«  Wright,  C.  J.,  in  Afton.,  Comb.  46,  Beale's  Cas.  96. 

MT  See  the  various  state  statutes  governing  elections. 
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er  election^  are  indictable  at  common  law,  if  not  covered  by 
statute.^^^  It  has  been  held  a  misdemeanor  at  common  law  to 
fraudulently  and  illegally  vote  twice  at  an  election,*®*  or  to 
disturb  a  town  meeting  to  elect  oflRcers,  in  order  to  prevent  a 
legal  election.'^  And,  in  a  comparatively  late  Pennsylvania 
case,  a  fraudulent  deposit  of  illegal  ballots,  and  a  false  and 
fraudulent  count  and  return  of  votes,  were  held  indictable  as 
a  misdemeanor  at  common  law.  The  court  said :  *^e  are  of 
opinion  that  all  sudi  crimes  as  especially  affect  public  so- 
ciety are  indictable  at  common  law.  TTie  test  is  not  whether 
precedents  can  be  found  in  the  books,  but  whether  they  inju- 
riously affect  the  public  police  and  economy/''®^  Bribery  of 
voters  is  elsewhere  considered.'^ 

III.  Offenses  Apfecttno  the   Public   Safety,   Health, 

Comfort,  etc. 

445.  In  OeneraL — ^Any  act  injuriously  affeeting  or  endanger- 
ing  the  safety,  .health,  or  comfort  of  the  oommunity  at  large  is 
a  public  ntdsaaicey  and  a  misdemeanor  at  common  law. 

446.  Public  and  Private  Nuisances^ 

As  was  explained  shortly  in  another  place,  a  nuisance  which 
affects  an  individual  only,  or  a  few  individuals,  is, a  mere  pri- 
vate wrong,  and  not  a  crime.  It  is  a  private  nuisance,  as  dis- 
tinguished from  a  public  nuisance,  and  is  no  ground  for  in- 
dictment.'®* On  the  other  hand,  a  nuisance  which,  by  being 
maintained  in  or  near  a  public  highway,  or  in  a  thickly-set- 
tled community,  injuriously  affects  the  whole  community,  is  a 

SOS  Com.  V.  McHale,  97  Pa.  397,  39  Am.  Rep.  SOS,  Mikeirs  Cas.  27; 
Com.  V.  Silsbee,  9  Mass.  417,  Beale's  Cas.  111. 

«>0  Com.  V.  Silsbee,  9  Mass.  417.  Beale's  Cas.  111. 

soo  Com.  V.  Hozej,  16  Mass.  386. 

SOI  Com.  V.  McHale,  97  Pa.  397,  39  Am.  Rep.  808,  Mlkell's  Cas.  27. 

tosAnte,  9  432b. 

«o»R€x  V.  Lloyd,  4  Bsp.  200;  Com.  v.  Wing,  9  Pick.  (Biass.)  1,  19 
Am.  Dec.  347,  Beale's  Cas.  119;  Com.  v.  Webb,  6  Rand.  (Va.)  726; 
Com.  V.  Faris,  5  Rand.  (Va.)  691;  People  v.  Jackson,  7  Mich.  432. 
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common  or  public  nuisance,  and  is  a  misdemeanor  at  common 
la:w.*^  For  example,  it  is  not  a  public  nuisance,  subject  to  in- 
dictment, for  a  man  to  fire  his  gun  jiear  a  house  in  which  there 
is  a  sick  person,  to  the  detriment  of  such  person's  health,^^*  but 
to  do  such  acts  in  the  streets  of  a  city  would  be  a  public  nui- 
sance. It  would  not  be  a  public  nuisance  to  expose  a  single 
person  to  a  contagious  disease,  but  it  is  a  public  nuisance  to  ex- 
pose a  person  having  a  contagious  disease  in  the  public  streetSy 
and  so  ^idanger  the  health  of  the  whole  community.^^ 

447.  Nuisances  Affecting  tha  Public  Health  and  Safety. 

It  may  undoubtedly  be  laid  down  as  a  general  proposition  that 
all  unjustifiable  acts'*^  which  endanger  the  safety  or  health  of 
the  community  at  large  are  pablic  nuisances  and  misdemeanors 
at  common  law.*^  Individuals  who  suffer  a  special  damage 
therefrom  may  maintain  an  action  for  redress,  but  the  state 
may  also  proceed  against  the  wrongdoer  by  indictment  Thus, 
it  is  a  public  nuisance,  and  therefore  a  misdemeanor,  to  expose 
persons  or  animals  infected  with  the  smallpox,  or  any  other 
contagions  disease,  in  the  public  streets,  and  thus  endanger 
the  public  health;*^  to  deposit  or  keep  powder,  naphtha,  or 
other  explosives  in  «udi  a  plaee  as  to  endanger  the  life  and 
safety  of  the  public  ;'*^  to  shoot  off  fire  arms,  or  do  blasting, 

t04Rex  V.  White,  1  Burrows,  333;  Rex  v.  Burnett,  4  Maule  ft  S.  272, 
Beale's  Cas.  104;  Reg.  v.  Benson,  Dears.  €.  €.  24;  Reg.  v.  liister.  Dears, 
ft  B.  C.  C.  209;  Com.  v.  Webb,  6  Rand.  (Va.)  726;  and  other  cases  more 
specifically  cited  hi  the  notes  following. 

SOS  Com.  V.  Wing,  9  Piok.  (Mass.)  1,  19  Am.  Dec.  347,  Beale's  Cas. 
119.  It  may  be  punishable  as  an  act  of  wanton  and  malicious  mischief. 
Ante,  S  388. 

806  Rex  y.  Burnett,  4  Maule  ft  S.  272,  Beale's  Cas.  104. 

•oTAs  -to  justification,  see  ante,  8  77;  post,  §  456. 

808  Anon.,  12  Mod.  342,  Beale's  Cas.  843;  Rex  v.  Burnett,  4  Maule  ft 
S.  272,  Beale's  Cas.  104:  and  cases  cited  in  the  notes  following. 

800  Rex  y.  Burnett,  4  Maule  ft  S.  272,  Beale's  Cas.  104 ;  Rex  y.  Vantan- 
dillo,  4  Maule  ft  S.  73;  Reg.  v.  Henson,  Dears.  C.  C.  24. 

810  Anon.,  12  Mod.  342,  Beale's  Cas.  848;  Reg.  y.  Lister,  Dears,  ft  B. 
C.  C.  209;  Bradley  y.  People,  56  Barb.  (N.  T.)  72;  Myers  y.  Malcolm, 
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in  such  a  way  as  to  endanger  the  lives  of  persons  living  or  pass- 
ing in  the  neighborhood  ;"*^  to  set  spring  guns  in  such  a  way  as 
to  endanger  persons  passing, in  the  street;'**  to  sell  or  expose 
for  sale  unwholesome  provisions,  or  water,  etc.  ;'**  to  pollute  a 
well,**'*  or  to  race  horses  without  necessity  on  a  public  high- 
way, to  the  danger  of  the  public'**  To  disobey  the  orders  of 
the  public  authorities  with  respect  to  the  performance  of  quar- 
antine regulations  is  an  indictable  offense  at  common  law.'*^ 
Statutes. — In  all  of  the  states  statutes  have  been  enacted 
by  the  legislatures  punishing  as  nuisances  various  acts  which 
are  deemed  to  be  detrimental  to  the  public  health  and. safety. 
Among  these  may  be  mentioned  statutes  regulating  the  sale  and 
keeping  of  poisons,  explosives,  etc.,  statutes  containing  quaran- 
tine regulations,  and  providing  for  the  care  and  isolation  of 
persons  suffering  from  contagious  diseases,  statutes  punishing 
the  sale  or  importation  of  diseased  cattle,  etc.,  and  statutes 
regulating  the  keeping  and  care  of  dairies,  and  the  sale  of 
dairy  products,  and  the  like.  The  enactment  of  such  statutes 
is  undoubtedly  within  the  power  of  the  legislatures,  and  they 
have  repeatedly  been  upheld  as  constitutional.'*  •  The  neces- 
sity for  a  criminal  intent  to  sustain  a  prosecution  under  these 
statutes  is  elsewhere  considered.'*^     Whenever  the  legislature 

6  Hill  (N.  Y.)  292,  41  Am.  Dec.  744;  Rex  v.  Taylor,  2  Strange,  1167, 
Mikeirs  Cas.  62. 

sii  Rex  ▼.  Moore,  8  Bam.  ft  Add.  184;  Reg.  y.  Mutters,  Leigh  ft  C. 
491,  10  Cox,  O.  C.  6;  Hunter  v.  Farren,  127  Mass.  481,  34  Am.  Rep. 
428.    And  see  State  y.  Moore,  81  Conn.  479,  88  Am.  Dec.  159. 

812  State  V.  Moore,  81  Conn.  479,  88  Am.  Dec.  159. 

813  state  y.  Smith,  8  Hawks  (N.  C.)  878;  State  v.  Lafferty,  Tappan 
(Ohio)  118;  State  v.  Snyder,  44  Mo.  App.  429;  Stein  v.  State,  87  Ala. 
123;  Rex  v.  Dixon,  8  Maule  ft  S.  11. 

sisa  State  v.  Buckman,  8  N.  H.  208. 

814  State  V.  Battery,  6  Baxt.  (Tenn.)  646. 

•19  Rex  ▼.  Harris,  2  Leach,  C.  C.  649,  4  Term  R.  202. 
•!•  Ante,  §S  88,  87,  et  seq. 
•IT  Ante,  IS  66,  70,  et  seq. 
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declares  an  act  to  be  a  public  nuisance,  a  person  doing  the  act 
is  liable  to  indictment*^* 

448.  Nuisances  Affecting  the  Public  Oomf origin  Oeneral. 

Acts  may  also  amount  to  indictable  public  nuisances  because 
they  affect  the  comfort  of  the  community  at  large  by  reason 
of  noise,  dust,  smoke,  noisome  smells,  etc.  Thus,  it  has  been 
held  a  public  nuisance  to  erect  buildings  near  the  highway  and 
dwellings,  and  make  acid  spirit  of  sulphur,  so  that  the  air  is 
impregnated  with  noisome  and  offensive  stinks,  to  the  common 
nuisance  of  all  persons  passing  and  dwelling  in  the  neighbor- 
hood.*^* The  same  is  true  of  other  offensive  trades  and  occu- 
pations in  thickly  settled  communities,  as  slaughter-houses,  pig 
pens,  breweries,  soap  factories,  boiler  factories,  tallow  factories, 
brick  kilns,  and  the  like.***  To  support  an  indictment  for  a 
nuisance  it  is  not  necessary  that  the  smells  produced  by  it  shall 
be  injurious  to  the  health.  It  is  sufficient  if  they  are  offensive 
to  the  senses.*  ^^  And,  as  we  have  seen,  a  thing  may  be  a 
nuisance  because  of  smoke,  dust,  and  noise,  as  well  as  because 
of  noisome  smells.*** 

ii«  Reg.  V.  Crawshaw,  Bell,  C.  C.  802, 

•i»Rez  V.  White,  1  Burrow,  838. 

ssoRex  V.  Watts,  2  Car.  ft  P.  486;  Rez  v.  Cross,  2  Car.  ft  P.  483, 
Bealo's  Cas.  844;  Rex  v.  Neil,  2  Car.  ft  P.  485;  Rex  v.  Watts,  Moody 
ft  M.  281;  Reg.  v.  Wigg,  2  Ld.  Raym.  1163;  Rex  v.  Medley,  6  Car.  ft 
P.  292;  Com.  v.  Mann,  4  Gray  (Mass.)  218;  Ellis  v.  State,  7  Blackf. 
(Ind.)  634;  Dennis  v.  State,  91  Ind.  29i;  Com.  v.  Miller,  139  Pa.  77, 
21  Atl.  138,  23  Am.  St.  Rep.  170,  Beale's  Cas.  849;  People  v.  Detroit 
White  Lead  Works,  82  Mich.  471,  46  N.  W.  735,  Beale's  Cas.  851;  Sea- 
cord  V.  People,  121  111.  623,  13  N.  E.  194;  SUte  v.  Raster,  85  Iowa,  221; 
Faucher  v.  Grass,  60  Iowa,  505,  15  N.  W.  802;  Ray  v.  Lynes,  10  Ala. 
68;  Ashbrook  v.  Com.,  1  Bush  (Ky.)  139,  89  Am.  Dec.  616;  Com.  v. 
Perry,  139  Mass.  198,  29  N.  E.  656;  Allen  v.  SUte,  34  Tex.  230;  Howard 
V.  Lee,  8  Sandf.  (N.  Y.)  281;  Coe  v.  Schultx,  47  Barb.  (N.  T.)  64; 
Com.  Y.  Upton,  6  Gray  (Mass.)  473;  State  v.  Wetherall,  5  Harr.  (Del.) 
487;  State  v.  Payson,  37  Me.  361. 

831  Rex  V.  Neil,  2  Car.  ft  P.  485;  and  other  cases  above  cited. 

822  Com.  V.  Harris,  101  Mass.  29;  Faucher  v.  Grass^  60  lowa^  606,  15 
N.  W.  302;  and  other  cases  above  cited. 
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In  all  cases,  the  thing  complained  of  must  injiiriotisly  affect 
the  community  at  large,  so  as  to  constitute  a  public  nuisance.  .  If 
it  affects  a  single  individual  only,  or  two  or  three  particular 
individuals  only,  it  is  a  private,  as  distinguished  from  a  public 
nuisance,  and  is  not  an  indictable  offense.'^'  It  is  also  neces- 
sary, in  determining  whether  a  manufactory  or  other  building 
is  a  common  nuisance,  to  consider  all  the  circumstances,  includ- 
ing the  character  of  the  neighborhood  in  which  it  is  situated, 
the  presence  of  other  manufactories,  etc  In  other  words,  '*the 
character  of  the  business  complained  of  must  be  determined 
in  view  of  its  own  peculiar  location  and  surroundings,  and  not 
by  the  application  of  any  abstract  principle.'^*** 

449.  Disorderly  Conduct. 

(a)  In  Oeneral. — Conduct  of  an  individxial  may  amount  to 
a  public  nuisance  if  it  is  of  sudi  a  disorderly  character,  and 
in  such  a  place,  that  it  annoys  and  disturbs  the  peace  and 
qui^  of  the  community,  tiiough,  exoept  for  such  effect,  there 
would  be  notking  criminal,  or  even  wrong,  in  the  conduct 
Such  is  the  case  where  the  whole  community  is  disturbed  and 
annoyed  by  loud  crying  out  or  singings  or  other  noisy  conduct 
in  the  public  streets,  or  other  public  places,'*'^  or  by  bias- 
phemy,'**  or  public  profane  cursing  or  swearing,**^  public 

s2t  Rex  v.  Lloyd,  4  Ssp.  200,  per  Lord  Bllenboroagh.  See  Ray  t. 
Lynes,  10  Ala.  63;  Fauoher  ▼.  Grass,  60  Iowa,  506,  16  N.  W.  802;  State 
V.  Board  of  Health,  16  Ho.  App.  8. 

«M  Ckim.  V.  MiUer,  119  Pa.  77,  21  Atl.  138,  28  Am.  St  Rep.  170,  Beale'a 
Gas.  849. 

tssRex  y.  Sntitli,  2  Strange,  704,  Beale's  Cas.  844;  Rex  y.  Moore,  3 
Bam.  ft  Adol.  184;  Hall's  Case,  Vent.  169;  Beale's  Cas.  842;  Com.  y. 
Harria,  101  Mass.  29;  Com.  y.  Oaks,  113  Mass.  8;  Com.  y.  Spratt,  14 
Pbila.  (Pa.)  365. 

«*•  Post,  §  471. 

stTPost,  S  470;  State  y.  Grabam,  8  Sneed  (Tenn.)  134;  State  y» 
Powell,  70  N.  C.  67;  State  y.  Archibald,  59  Yt  548,  9  Atl.  362,  69  Am. 
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drunkenness,'^*  indecent  exposure  of  the  person,***  night  walk- 
ing,^***  and  other  acts  of  public  indecency  or  immorality,**^ 
(6)  -4.  common  scold — ^i.  e.,  a  woman  who  by  habitual  scold- 
ing disturbs  the  peace  and  comfort  of  the  neighborhood — ^is  a 
public  nuisance,  and  indictable  at  common  law.**^ 

(c)  Eavesdroppers,  defined  by  Blackstone  to  be  persons  who 
'^sten  under  walls  or  windows,  or  the  eaves  of  a  house,  to 
hearken  after  discourse,  and  thereupon  to  frame  slanderous 
and  mischievous  tales,"  are  a  public  nuisance  at  common  law.*** 

(d)  Exciting  public  alarm,  and  disturbing  the  feeling  of  pub- 
lic security,  by  false  rumors  and  the  like^  is  also  indictable  as  a 
nuisance  at  common  law.*** 

460.  Disorderly  Hoiuiea. 

• 

A  saloon  or  other  place  which  is  permitted  to  be  the  resort 
of  idle  and  dissolute  persons,  and  in  which  they  are  permit- 
ted to  carouse  and  make  loud  noises,  to  the  disturbance  and 
annoyance  of  the  community,  is  a  disorderly  house,  and  is 
therefore  a  public  nuisance  and  misdemeanor  at  common  law.**^ 
Bawdy  houses  and  common  gaming  houses  are  disorderly  houses 
and  nuisances  at  common  law.*** 

•MPost,  §  472. 

M»  Post,  §  469. 

•Mft  State  y.  Dowers,  46  N.  H.  548. 

MO  Post,  §  462  et  seq. 

Ml  2  Hawk.  P.  C.  c.  76,  §  14;  4  Bl.  Comm.  168;  James  v.  Com.,  12 
Serg.  ft  R.  (Pa.)  236;  Com.  v.  Mohn,  62  Pa.  243;  State  v.  Pennington,  S 
Head  (40  Tenn.)  299. 

S8a4  Bl.  Comm.  168;  State  v.  Williams,  2  Overt.  (Tenn.)  108;  Com. 
T.  Lovett,  4  Cnark  (Pa.)  6,  6  Pa.  Law  J.  226.  See  Pen.  Code  N.  T.  S 
436. 

BBS  Com.  y.  CSassldy,  6  Phlla.  (Pa.)  82,  In  which  it  was  held  a  publlo 
nuisance  to  distribute  handbills  in  a  city,  describing  a  black  woman, 
and  falsely  declaring  her  to  be  a  stealer  of  children,  and  to  thereby 
alarm  and  disturb  the  community. 

B84  State  y.  Bertheol,  6  Blackf.  (Ind.)  474;  State  y.  Buckley,  6  Harr« 
(Del.)  508;  ante,  §  427. 

BBS  Post,  §§  465,  466. 

C.  ft  M.  Crimes— 44,  .  •  j 
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461.  Sunday  Work,  Ckunas,  Sports,  ete. — In  many  states,  stat- 
utes have  been  enaeted  prohibiting  and  punishing  work  and 
business  on  Sunday,  except  in  cases  of  necessity  or  char^,  and 
public  games,  sports,  exhibitions,  etc. 

It  is  certainly  a  nuisance  at  common  law  to  disturb  public 
rest  and  quiet  on  Sunday  by  unnecessary,  conspicuous  and 
noisy  actions,'^*  but  work  and  games  or  sports  which  do  not 
disturb  the  public  rest  and  quiet,  are  not  criminal  ofFenses  un- 
less they  are  made  so  by  some  statute.''^  In  England,  Sabbath 
breaking  has  been  punished  by  statute  since  an  early  day,  and 
there  are  similar  statutes  in  this  country.  The  effect  of  most 
of  these  statutes  is  to  prohibit  and  punish  the  exposing  of  any 
goods  for  sale  on  Sunday,  with  certain  exceptions,  or  the  doing 
of  any  work  on  that  day,  except  works  of  necessity  or  charity. 
The  English  statute  of  29  Car.  IT.  c.  7,  was  to  this  effect,  and 
has  been  very  generally  followed  by  us.  In  some  jurisdictions, 
the  statutes  go  further  than  this,  and  specifically  prohibit  (1) 
all  labor  except  works  of  necessity  or  charity;  (2)  all  shooting, 
hunting,  fishing,  playing,  horse  racing,  gaming,  or  other  public 
sports,  exercises,  or  shows;  (3)  all  noise  disturbing  the  peace 
of  the  day;  (4)  all  trades,  manufactures,  and  mechanical  em- 
ployments, except  when  they  are  works  of  necessity;  and  (5) 
all  manner  of  public  selling  or  offering  for  sale  of  any  property, 
with  the  exception  of  articles  of  food  up  to  certain  hours,  the 
furnishing  of  meals  under  certain  conditions,  and  the  sale  of 
prepared  tobacco,  fruits,  confectionery,  newspapers,  drugs,  med- 
icine's, etc.'*®  In  some  states,  by  express  provision  of  the  stat- 
ute, it  is  a  defense  to  a  prosecution  for  labor  on  Sunday  that 

•s«2  Whart  Crim.  Law,  }  1481;  Com.  v.  Jeandell,  2  Grant  (Pa.)  506; 
Lindenmuller  t.  People,  33  Barb.  (N.  T.)  648. 

•ST  Rex  y.  Brotherton,  2  Strange,  702;  State  y.  Brooksbank,  6  Ired. 
(N.  C.)  73;  Eden  y.  People,  161  111.  296,  43  N.  E.  1108;  Sayles  y.  Smith* 
12  Wend.  (N.  Y.)  57,  27  Am.  Dec.  117. 

sssSee  Pen.  Code  Minn.  SS  222-231. 
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the  accused  observes  another  day,  and  does  not  work  on  such 
day.?^® 

Validity  of  Statutes, — These  statutes  have  been  upheld  as 
constitutional  against  attacks  on  the  ground  that  they  were  an 
unconstitutional  interference  with  religious  liberty.  They  are 
not  based  upon  religious  grounds^  but  on  the  ground  that  pub- 
lic policy  requires  at  least  one  day  of  rest  in  each  week  to  be 
sot  apart,  and  are  clearly  within  the  power  of  the  legislatures.^**^ 

Exception  of  ''Works  of  Necessity  or  Charity/' — ^It  has 
been  said  that  the  exception  of  "works  of  necessity  or  charity*' 
comprehends  "all  acts  which  it  is  morally  fit  and  proper  should 
be  done"  on  Sunday,***  but  this  test  is  too  indefinite  for  prac- 
tical application.  The  question  must  be  considered  with  refer- 
ence to  particular  acts.  The  exception,  it  was  said  in  a  Massa- 
chusetts case,  unquestionably  includes  acts  necessary  or  proper 
to  save  life,  or  to  prevent  or  relieve  suffering,  and  this  in  the 
case  of  animals,  as  well  as  men;  to  prepare  needful  food  for 
man  or  beast ;  or  to  save  property  in  the  case  of  fire,  flood,  tem- 
pest, or  other  ''unusual"  peril.**^  It  is  well  settled,  however, 
that  it  is  no  excuse  for  work  on  Sunday  to  show  merely  that 
it  was  more  convenient  or  profitable  to  do  it  then  than  it  would 
have  been  to  defer  or  omit  it'** 

sBopen.  Code  Minn.  S  226.  In  the  absence  of  snch  a  provision,  It 
is  no  defense.  Specht  v.  Com.,  8  Pa.  312,  49  Am.  Dec.  518;  ante,  | 
65. 

840  Bloom  V.  Richards,  2  Ohio  St.  891;  Scales  v.  State,  47  Ark.  476, 
1  S.  W.  769,  58  Am.  Rep.  768;  Foltz  v.  SUte,  33  Ind.  215;  Linden- 
muller  v.  People,  33  Barb.  (N.  T.)  548;  Specht  v.  Com.,  8  Pa.  312,  49 
Am.  Dec.  518;  State  v.  Baltimore  ft  0.  R.  Co.,  24  W.  Va.  783;  State  v. 
Court  of  Common  Pleas,  36  N.  J.  Law,  72,  13  Am.  Rep.  422. 

841  Flagg  V.  Inhabitants  of  Millbury,  4  Cush.  (Mass.)  248.  See,  also, 
Johnston  v.  People,  31  111.  469;  Morris  v.  State,  31  Ind.  189. 

842Ck)m.  V.  Sampson,  97  Mass.  407.  And  see  Morris  v.  State,  81 
Ind.  189. 

848  For  this  reason,  in  Com.  v.  Sampson,  97  Mass.  407,  it  was  held 
that  gathering  seaweed  on  the  beach  on  Sunday  was  not  a  work  of 
necessity,  though  It  would  probably  have  floated  away  if  not  then 
gathered.    ''If/'  said  Judge  Hoar,  "a  vessel  had  been  wrecked  upon  the 
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452.  Otatructliig  Highwayi. 

Any  unla\vf  ul  obstruction  of  a  public  street,  road,  or  other 
highway,  whether  by  the  unauthorized  erection  of  bridges,  build- 
ings, fences,  railways,  or  other  structures,  or  by  turning  water 
thereon,  or  by  tearing  up  the  same,  or  otherwise,  is  an  interfer- 
ence with  the  right  of  the  public  to  pass  along  the  same,  and  is 
indictable  as  a  common  or  public  nuisance  at  common  law.^^^ 
An  indictment  will  lie  for  setting  a  person  in  the  footway  of  a 
public  street  to  deliver  hand-bills,  if  the  footway  is  greatly 
obstructed,'^^  or  for  keeping  stage  coaches  and  trucks  standing 
in  the  street  beyond  such  time  as  may  be  reasonably  necessary,'^* 
or  for  causing  a  crowd  to  collect  by  acrobatic  performances, 
exhibiting  eflSgies  in  a  window,  or  otherwise,  if  the  street  is 

beach,  It  would  have  been  lawful  to  work  on  Sunday  for  the  preBerya* 
lion  of  property  which  might  be  lost  by  delay.  But  if  the  fish  In 
the  bay  or  the  birds  on  the  shore  happened  to  be  uncommonly  abundant 
oh  the  Lord's  Day,  it  is  equally  clear  that  it  would  have  furnished 
no  excuse  for  fishing  or  shooting  on  that  day."  In  another  Massachu- 
setts case  it  was  held  that  the  fact  that  crops  in  a  field  were  suffering 
from  want  of  hoeing  did  not  make  the  hoeing  of  them  on  Sunday  a 
work  of  necessity.  Com.  v.  Josselyn,  97  Mass.  411.  See,  also,  Johns- 
ton V.  Com.,  22  Pa.  102. 

See,  also,  where  a  poor  man  worked  for  his  neighbors  through  the 
week  and  being  unable  to  borrow  a  cradle  any  other  day,  borrowed  it 
on  Sunday  to  harvest  his  wheat  which  was  overripe  and  wasting. 
State  V.  Goff,  20  Ark.  289,  Mikell's  Cas.  182. 

>44  Hall's  Case,  1  Vent.  169,  Beale's  Cas.  842;  Rex  v.  Sarmon,  1 
Burrow,  616;  Rex  v.  Cross,  8  Camp.  224;  Rex  v.  Jones,  8  Camp.  230; 
Reg.  V.  Longton  Oas  Co.,  2  El.  ft  El.  661,  8  Cox,  C.  C.  817;  Rex  v. 
Carlisle,  6  Car.  ft  P.  637;  Rex  v.  West  Riding  of  Yorkshire,  2  Bast, 
342;  Rex  v.  Morris,  1  Bam.  ft  Adol.  441;  Rex  v.  Gregory,  6  Barn, 
ft  Adol.  666,  2  Nev.  ft  M.  478;  Com.  v.  Reed,  84  Pa.  276,  76  Am.  Dec. 
661;  Boyer  v.  State,  16  Ind.  451. 

Unauthorized  telegraph  posts  are  an  obstruction  and  nuisance.  Reg. 
V.  United  Kingdom  B.  T.  Co.,  3  Fost  ft  F.  78,  9  Cox,  C.  C.  174;  Com. 
V.  Reed,  34  Pa.  276,  76  Am.  Dec.  661.  But  see  Com.  v.  City  of  Bos- 
ton, 97  Mass.  666. 

84sRez  V.  Sarmon,  1  Burrow,  616. 

846  Rex  V.  Cross,  8  Camp.  224;  Rex  v.  Russell,  6  Bast,  427. 


PUBUC  SAFBTY,  HBALTH,  ETC.  693 

thereby  obstructed.'*^     Of  course  valid  public  auibority  to 
obstruct  a  highway  is  a  defense.**® 

463.  Failure  to  Bepair  Highways. 

It  is  a  misdemeanor  for  a  corporation  or  individual  to  fail 
to  repair  a  highway,  or  suffer  it  to  be  out  of  repair  when  re- 
quired by  law  to  keep  it  in  repair^  unless  there  is  sufficient 
excuse  for  such  neglect.'** 

464.  Obstructing  Navigable  Waters. 

It  is  also  a  public  nuisance,  and  a  misdemeanor  at  common 
law,  to  place  an  unauthorized  obstruction,  as  a  bridge,  wharf, 
posts,  and  the  like,  in  navigable  rivers  or  other  navigable 
waters,  or  to  otherwise  obstruct  the  same.*'^ 

456.  Pollution  of  Waters  and  Watercourses. 

It  is  a  public  nuisance  and  misdemeanor  to  pollute  a  spring 
or  watercourse,  as  by  urinating  in  a  spring,  throwing  dead  car- 
casses into  a  spring  or  stream,  or  putting  other  injurious  or 
noxious  substances  therein,  if  the  spring  or  watercourse  is  used 
by  the  public,  so  that  the  public  health  or  comfort  is  there- 
by affected.^**^ 

466.  Justification  and  Excuse. 

(a)  Public  Necessity  and  Authority. — ^Public  necessity  and 

•47  Rex  V.  Carlile,  6  Car.  ft  P.  637;  Hairs  Case,  Vent  169,  Beale's  Cas. 
842;  Barker  v.  Com.,  19  Pa.  412. 

84spost,  S  456. 

34»Rex  y.  Inhabitants  of  Stretford,  2  Ld.  Raym.  1169;  State  V.  6od- 
wlnsville,  etc..  Road  Co.,  49  N.  J.  Law,  266,  10  Atl.  666,  60  Am.  Rep. 
611;  State  y.  King,  S  Ired.  (N.  C.)  411;  Simpson  y.  State,  10  Terg. 
(Tenn.)  525. 

ssoReg.  y.  Stephens,  L.  R.  1  Q.  B.  702,  Beale's  Cas.  845;  Rex  y. 
Ward,  4  Add.  ft  El.  384;  Respublica  y.  CaldweU,  1  Dall.  (Pa.)  160, 
Beale's  Cas.  177;  State  y.  Narrows  Island  Club,  100  N.  C.  477,  6  S.  E. 
411;  People  y.  Vanderbllt,  28  N.  Y,  896. 

sBi  State  y.  Taylor,  29  Ind.  517;  Board  of  Health  of  New  Brighton 
y.  Casey.  3  N.  Y.  Supp.  399:   State  y.  Bnckman.  8  N.  H.  20.^. 
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atithority  may  jiistify  an  act,  and  render  it  lawful,  when,  bnt 
for  such  necessity  and  authority, -it  would  amount  to  a  public 
nuisanca  Thus,  as  was  shown  in  a  previous  section,  if,  in 
order  to  prevent  the  spread  of  a  contagious  disease,  inconveni- 
ence is  caused  to  persons  by  the  smoke  and  noxioiis  vapors  aris- 
ing from  the  burning  of  infected  clothing  and  bedding,  and  if 
the  burning  is  done  by  public  authority  or  sanction,  in  good 
faith  and  for  the  public  safety,  and  such  means  are  employed 
as  are  usually  resorted  to  and  approved  by  medical  science  in 
such  cases,  and  if  done  with  reasonable  care  and  regard  for 
the  safety  of  others,  there  is  no  indictable  nuisance.**^ 

(b)  Legislative  Authority. — ^An  act  done  by  a  person,  though 
it  may  affect  the  safety,  health,  or  comfort  of  the  community, 
does  not  render  him  liable  to  indictment,  where  there  is  a  valid 
act  of  the  legislature,  or  valid  municipal  ordinance,  expressly 
authorizing  him  to  do  the  act  in  the  way  in  which  it  is  done.'^' 
But  legislative  authority  to  do  an  act  is  not  to  be  construed, 
where  any  other  construction  is  reasonable,  as  permitting  the 
doing  of  the  act  in  such  a  way  as  to  constitute  a  public  nuisance. 
A  license  from  the  state  or  from  a  municipality  may  render 
lawful  the  keeping  of  a  place  which  would  be  a  nuisance  at 
common  law  in  the  absence  of  a  license  ;*^  but  a  license  is  no 
justification  if  a  place  is  kept  in  a  disorderly  or  noisome  way, 
that  is  not  clearly  authorized.'^^  Statutory  authority  to  con- 
struct a  railroad  in  or  across  a  public  street  or  highway,  if 
valid,  will  prevent  the  obstruction  from  being  a  nuisance,  if 
the  provisions  of  the  statute  are  complied  with,  but  not  other- 

•saHtate  v.  Mayor,  etc,  of  Knoxvllle^  12  Lea  (Tenn.)  146,  Beale's 
Cas.  318. 

858  Berry  v.  People,  86  111.  425;  Overby  v.  State,  18  Fla.  178. 

t54  Berry  v.  People,  supra;  Overby  v.  State,  sapra. 

sftBU.  S.  V.  Coulter,  1  Cranch,  C.  C.  203,  Fed.  Oas.  No.  14,876; 
State  y.  MuUikin,  8  Blackf.  (Ind.)  260;  Berry  v.  People,  1  N.  Y.  Cr. 
R.  48,  67,  77  N.  Y.  688;  State  v.  Foley,  46  N.  H.  466.  And  see  Rex 
V.  Cross,  2  Car.  ft  P.  483,  Beale's  Cas.  844. 


PUBLIC  SAFBTT,  HEALTH,  ETC.  695 

wise.'**  When  statutory  powers  are  conferred  under  circum-' 
stances  in  which  they  may  he  exercised  with  a  result  not  causr 
ing  any  nuisance,  and  new  and  unforeseen  circumstances  arise, 
which  render  the  exercise  of  them  impracticable  without  causing 
a  nuisance,  the  persons  so  exercising  them  are  liable  to  indict- 
ment.**^ 

(c)  Benefit  to  the  Community. — ^If  the  act  of  a  person,  or 
his  use  of  property,  amounts  to  a  public  nuisance  under  the 
rules  and  principles  explained  in  the  preceding  sections,  it  is 
no  defense  for  him  to  say  that  the  public  may  be  or  is  in  fact 
benefited  thereby.***®  Thus,  on  an  indictment  for  a  nuisance  in 
erecting  a  wharf  on  public  property,  it  is  no  defense  to  show 
that  such  erection  has  been  beneficial  to  the  public**^  And, 
on  an  indictment  for  maintaining  an  offensive  business  in  a 
thickly-settled  community,  it  is  no  defense  to  show  that  the 
business  is  useful  or  necessary,  or  that  it  contributes  to  the 
wealth  or  prosperity  of  the  community.**® 

(d)  Acquiescence  by  the  Public. — ^According  to  the  better 
opinion,  long  acquiescence  by  the  public  in  conditions  may  pre- 
vent or  bar  an  indictment  for  nuisance  based  upon  such  con- 
ditions. Thus,  it  was  held  in  an  English  case,  that  an  acquies* 
cence  for  fifty  years  by  the  neighborhood  prevented  an  indict- 
ment for  continuing  a  noxious  trade.**^  It  was  also  held  that 
an  indictment  would  not  lie  for  setting  up  a  noxious  manuf ao- 

860  Reg.  y.  Scott,  8  Q.  B.  543,  2  Gale  &  D.  729;  Rex  v.  Pease,  4 
Bam.  ft  Adol.  30. 

SB7  Reg.  V.  Bradford  Nav.  Co.,  6  Best  ft  S.  631, 11  Jur.  (N.  S.)  769. 

838  Anon.,  12  Mod.  342,  Beale's  Cas.  843;  Respubllca  v.  Caldwell,  1 
Dall.  (Pa.)  160,  Beale's  Cas.  177;  People  v.  Detroit  White  Lead  Works, 
82  Mich.  471,  46  N.  W.  735,  Beale's  Cas.  851;  State  y.  Kaster,  36  Iowa, 
221;  Seacord  y.  People,  121  111.  623,  13  N.  B.  194;  Rex  y.  Ward,  4 
Adol.  ft  El.  884  (oyerniling  Rex  y.  Russell,  6  Bam.  ft  C.  566). 

880  Respubllca  y.  Caldwell,  1  Dall.  (Pa.)  150,  Beale's  Cas.  177. 

860  People  y.  Detroit  White  Lead  Works,  82  Mich.  471,  46  N.  Wl 
735,  Beale's  Cas.  851. 

s«iRex  y.  Neyille,  Peake,  93,  per  Lord  Kenyon.  But  see  Ashbrook 
y.  Com.,  1  Bush  (Ky.)  139,  89  Am.  Dec  616;  Anon.,  12  Mod.  842,  Beale's 
Cas.  843. 
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tory  in  a  neighborhood  in  which  other  offensive  trades  had  long 
been  borne  with  and  acquiesced  in,  where  the  inconvenience  to 
the  public  was  not  greatly  increased.***  A  man  carrying  on  a 
noxious  business  in  a  place  where  it  has  been  long  established 
is  indictable  for  a  nuisance  if  the  mischief  is  materially  in- 
creased by  a  change  in  the  manner  or  extent  of  carrying  it  on ; 
but  if  the  business  is  increased,  with  no  additional  mischief,  by 
adoption  of  a  better  mode  of  carrying  it  on,  an  indictment  will 
not  Ke.»" 

(e)  Tilings  not  Nuisances  when  Erected. — Whether  an  in- 
dictment will  lie  where  the  thing  complained  of  was  not  a  nui- 
sance when  first  erected,  but  became  so  afterwards,  is  not  clearly 
settled.  It  has  been  held  in  some  jurisdictions  that  if  a  person 
seta  up  a  noxious  trade  remote  from  habitations  and  pubHc 
roads,  and,  after  that,  new  houses  are  built  and  new  roads 
constructed  near  it,  he  may  continue  his  trade,  although  it  may 
be  a  nuisance  to  persons  living  in  such  houses,  or  passing  along 
such  roads.'**  Other  courts  have  taken  a  contrary  view,  and 
have  held  that  when  a  business  becomes  a  nuisance  by  reason 
of  residences  being  erected  around  it  and  roads  or  streets  con- 
structed, ^'it  must  give  way  to  the  rights  of  the  public,  and  the 
owner  thereof  must  either  devise  some  means  to  avoid  the  nui- 
sance, or  must  remove  or  cease  the  business.  "••"  He  certainly 
cannot  change  the  manner  or  extent  of  carrying  on  the  busi- 
ness, so  as  to  increase  the  mischief  and  injury.*** 

*«s  Rex  V.  NevlUe,  Peake,  91,  per  Lord  Kenyon.  See,  also,  Com.  v. 
Miller,  139  Pa.  77,  21  Atl.  138,  23  Am.  St.  Rep.  170,  Beale's  Gas.  849. 

*•>  Rex  V.  Watts,  Moody  ft  M.  281,  per  Xiord  Tenderden. 

M«Anon.,  12  Mod.  842,  Beale's  Gas.  848;  Rex  v.  Cross,  2  Car.  9t 
P.  483;  BUls  v.  State,  7  Blackf.  (Ind.)  534. 

ses  People  v.  Detroit  White  Lead  Works,  82  Mich.  471,  46  N.  W. 
735,  Beale'e  Gas.  851;  Taylor  v.  People,  6  Park.  Cr.  R.  (N.  T.)  847; 
Com.  V.  Upton,  6  Oray  (Mass.)  478. 

>««R6X  T.  Watts.  Moody  ft  M.  281. 
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IV.  Offenses  Against  Gk)D  and  Relioioit. 

4S7.  In  General. — ^In  this  country,  no  act  is  a  crime  merely 
because  it  is  contrary  to  the  doctrines  of  the  Christian  religion, 
or  any  other  religion. 

In  England,  various  acts  were  punished  at  first  in  the  eccle- 
siastical courts,  and  later,  by  statutes,  in  the  civil  courts,  as  of- 
fenses against  God,  the  Christian  religion,  and  the  established 
church,  and  some  acts  were  punished  at  common  law.  Among 
these  were  apostacy,  or  a  total  renunciation  of  Christianity  by . 
embracing  either  a  false  religion,  or  no  religion  at  all,  after  hav- 
ing once  professed  Christianity  f^'^  heresy,  which  consists,  not  in 
a  total  denial  of  Christianity,  but  in  a  denial  of  some  of  its  es- 
sential doctrines,  publicly  and  obstinately  avowed ;'®®  ofiEenses 
against  the  established  church,  by  reviling  its  ordinances,  or 
failure  to  conform  to  its  worship  ;'••  blasphemy  ;'^^  profane 
swearing  and  cursing;"'^  witchcraft;*''*  religious  impostures, 
such  as  falsely  pretending  an  extraordinary  commission  from 
heaven,  and  terrifying  and  abusing  the  people  with  false  de- 
nunciations of  judgments  ;•''•  simony,  or  the  corrupt  presenta- 
tion of  any  one  to  an  ecclesiastical  benifice  for  gift  or  re- 
ward;*^* Sabbath  breaking;*^'  drunkenness j'^®  and  open  and 
notorious  lewdness.'^^  ^^*^ 

••7  9  *  10  Wm.  III.  c  82;  4  Bi  Oomm. 

M*l  Hale,  P.  C.  884;  2  Hen.  IV.  c.  15;  2  Hen.  V.  c  7;  81  Hml 
VIII.  c  14;  4  Bl.  Comm.  44-49. 

M«4  Bl.  Comm.  50-59;  1  Edw.  VI.  c.  1;  1  Eliz.  c.  1;  and  other  statr 
utes  mentioned  by  Blackstone. 

•TA  4  Bl.  Comm.  69.    See  post,  S  471. 

•Ti  4  Bl.  Comm.  60.    See  post,  S  470. 

•Ts  4  Bl.  Comm.  60.  This  was  at  one  time  punished  in  New  England 
with  death,  as  it  was  in  England. 

tTs4  Bl.  Comm.  62. 

•T«    4  Bl.  Comm.  62. 

■tt  4  Bl.  Comm.  63.    See  «nte,  S  451. 

•T9  4  Bl.  Comm.  64.    See  post,  S  472. 

•TT  4  Bl.  Comm.  65.    See  post,  S  462  et  seq. 


698  0FFBSNSB8  AGAINST 

In  this  country  there  is  no  established  church,  as  in  England, 
and  no  act  is  a  crime  merely  because  it  offends  against  any 
churchy  or  against  Gk>d,  or  against  the  doctrines  of  any  religion. 
Some  of  the  acts  above  mentioned,  if  committed  imder  such 
circumstances  as  to  constitute  a  public  nuisance,  are  indictable 
in  this  country  as  misdemeanors  at  common  law,  but  this  is 
because  they  annoy  the  community  or  shock  its  sense  of  morality 
and  decency,  or  tend  to  corrupt  the  public  morals,  and  not 
merely  because  the  act  is  forbidden  by  Gk)d,  or  is  contrary  to 
the  doctrines  of  Christianity,  or  of  any  church.  Blasphemy, 
profane  swearing  and  cursing,  drunkenness,  and  lewdness  are 
all  misdemeanors  at  common  law  if  committed  openly  and  no* 
toriously,*''®  but,  as  a  rule,  it  is  otherwise  if  they  are  committed 
in  private.  To  commit  fornication  in  private,  even  when  it  is 
accompanied  by  seduction,  or  to  get  drunk  in  one's  own  house, 
is  no  offense  at  all  at  common  law,  though  clearly  an  offense 
against  Gkwi  and  religion.*^*  To  work  on  the  Sabbath  is  a  viola- 
tion of  God's  command,  but  it  is  not  a  crime  unless  the  work 
is  done  in  such  a  way  as  to  disturb  the  public  rest,  or  unless  it 
is  expressly  prohibited  by  statute.'^^  It  is  almost  needless  to 
say  that  there  are  no  such  crimes  in  this  country  as  apostacy, 
heresy,  nonconformity  to  the  worship  of  a  church,  etc.  The 
constitution  of  the  United  States  expressly  declares  that  "con- 
gress shall  make  no  law  respecting  an  establishment  of  religion, 
or  prohibiting  the  free  exercise  thereof,"'®^  and  the  state  con- 
stitutions contain  similar  limitations  on  the  power  of  the  state 
legislatures. 

>78PoBt,  SS  468-472. 

Ecclesiastical  offenses  are  said  In  Orisham  ▼.  State,  2  Terg.  (10 
Tenn.)  595,  Mikell's  Cas.  191,  n.,  to  be  punishable  by  our  courts  as 
the  Buccessors  of  both  the  temporal  and  ecclesiastical  courts  of  Eng- 
land, but  that  view  is  not  sound,  and  the  remarks  were  obiter,  the  of- 
fense  being  open  and  notorious  lewdness  which  without  doubt  the 
temporal  courts  can  punish.    Post,  8  468.  • 

tT9  Post,  99  462,  472. 

MO  Ante,  S  451. 

tsi  Ck>n8t  U.  S.  Amend,  art  L 
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Christianity  as  a  Part  of  the  Common  Law. — ^It  has  been 
said  in  a  number  of  cases  that  Christianily  is  a  part  of  the  com- 
mon law,'*^  but  from  what  is  said  above  it  is  dear  that  this  is 
true  only  in  a  very  limited  sense.  The  fact  that  most  people 
in  this  country,  as  in  England,  are  Christians,  makes  certain 
acts,  like  blasphemy  and  open  and  notorious  lewdness,  offensive, 
so  as  to  render  them  public  nuisances,  and  for  this  reason  indict- 
able at  common  law ;  but,  as  stated  above,  no  act  is  punished  at 
common  law  in  this  country  merely  because  it  is  contrary  to  the 
Christian  religion.  Nor,  in  view  of  our  constitutions,  could  an 
act  be  punished  for  this  reason  alone.'^  It  must  be  conceded, 
therefore,  that  Christianity  is  not,  in  any  proper  sense^  a  part 
of  our  common  law,*®** 

V.  Offenses  Against  Moeality  and  Dboenoy. 

468.  In  General.— Any  act  which  directly  tends  to  eormpt 
the  public  morals,  or  which  shocks  the  public  sense  of  moral- 
ity and  decenqr,  is  a  nuisance  and  misdemeanor  at  common  law. 

As  was  stated  in  a  previous  section,***  "immorality**  and 
"crime"  are  by  no  means  convertible  terms.  The  common  law 
does  not  undertake  to  punish  a  man  for  his  acts  m^erely  because 
they  are  immoral.  There  must  be  something  more  than  this. 
There  must  be  some  injury  or  prejudice  to  the  community  at 
large.  A  man  may  be  guilty  of  fornication  or  adultery  in  pri- 
vate, or  be  otherwise  guilty  of  the  grossest  immorality  in  his 
private  life,  without  being  amenable  to  the  criminal  law,  unless 

■M4  Bl.  Comm.  69;  Taylor's  Case,  1  Vent  298,  Beale's  Cas.  96; 
People  V.  Ruggles,  8  Johns.  (N.  T.)  290,  5  Am.  Dec.  886;  Linden- 
mailer  V.  People,  83  Barb.  (N.  T.)  548;  Shover  y.  State,  6  Bng.  (10 
Ark.)  269;  Chapman  y.  Oillet,  2  Conn.  40;  Updegraph  v.  Com.,  11 
Serg.  ft  R.  (Pa.)  894;  Vidal  v.  Philadelphia,  2  How.  (U.  S.)  127. 

Mt  Const  XT.  S.  Amend.  1.  See  Specht  v.  Com.,  8  Pa.  812,  49  Am. 
Dec.  618. '  See  ante,  S  461,  note  840,  and  cases  there  cited. 

tssa  Bloom  T.  Richards,  2  Ohio  St  887;  Board  of  Education  of  Cin- 
cinnati y.  Minor,  23  Ohio  St  211«  18  Am.  Rep.  288. 

•MAnte,  8  28. 


700  OFFBNSBS  AGAINST 

his  conduct  is  covered  by  some  penal  statute.'®'  Public  immo- 
rality or  indecency,  however,  stands  upon  a  different  ground. 
Because  of  its  manifest  tendency  to  corrupt  the  morak  of  the 
community,  or  to  shock  the  public  sense  of  morality  and  decency, 
public  immorality  and  indecency  is  a  common  nuisance  and  a 
misdemeanor  at  common  law.  Xt  may  therefore  be  laid  down  as 
a  general  rule,  as  stated  above,  that  any  act  which  has  a  direct 
tendency  to  corrupt  the  public  morals,  or  which  tends  to  shock 
the  public  sense  of  morality  and  decency,  is  a  misdemeanor, 
whether  covered  by  any  statute  or  not'"  For  this  reason  it  is 
a  misdemeanor  to  keep  a  common  bawdy  house  or  a  comm<Hi 
gaming  house,  to  be  guilty  of  open  and  notorious  lewdness,  to  in- 
decently expose  the  person  in  public,  to  publish  obscene  litera>- 
ture  or  pictures,  to  be  guilty  of  blasphemy,  profanity,  or  drunk- 
enness in  public,  to  give  an  obscene  or  indecent  exhibition,  eta 
In  all  jurisdictions,  statutes  have  been  enacted  specifically  pun- 
ishing various  acts  of  immorality  and  indecency. 

469.  Bigamy— (a)  In  General. — ^Bigamy  is  committed  where 
a  person  who  is  already  legally  married  marries  another  person 
during  the  life  of  his  or  her  wife  or  hnsband.**^  It  is  punished 
in  England  and  in  this  country  by  statute,  except  in  certain 


Bigamy  is  not  a  common-law  offense."'  It  was  first  made 
an  offense  cognizable  by  the  civil  courts,  and  punishable  as  a 

MB  Anderson  v.  Com.,  6  Rand.  (Va.)  627,  16  Am.  Dec.  776;  State 
V.  Brunson,  2  Bailey  (S.  C.)  149;  Delany  v.  People,  10  Mich.  241; 
State  V.  Calley,  104  N.  C.  858,  10  8.  E.  465,  17  Am.  St.  Rep.  704;  People 
V.  Buchanan,  1  Idaho,  681;  Bell  v.  State,  1  Swan  (31  Tenn.)  43, 
Mikeirs  Cas.  59. 

*8«Rex  V.  Delaval,  8  Barrow,  1484,  Beale's  Cas.  101;  Rez  v.  Curl, 
2  Strange,  788;  Com.  v.  Sharpless,  2  Serg.  ft  R.  (Pa.)  91,  7  Am.  Dec 
682,  Beale's  C^.  113;  Kanavan's  Case,  1  Me.  226,  Beale's  Cas.  115; 
Britain  v.  State,  8  Humph.  (Tenn.)  203;  SUte  v.  Appling,  25  Mo.  316, 
69  Am.  Dec.  469;  Barker  t.  Com.,  19  Pa.  412;  and  cases  cited  specifical- 
ly in  notes  following. 

•9T  steph.  Dig.  Crim.  Law,  art.  267. 

t8s4  Bl.  Comm.  163;  State  ▼.  Bums,  90  N.  C.  707. 
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felony^  by  tlie  statute  of  1  James  I.  c.  2.  Prior  to  this  stattite 
it  was  punished  only  as  a  canonical  offense  in  the  ecclesiastical 
courts.  Statutes  punishing  the  offense  haTe  also  been  enacted 
in  this  country.  The  present  English  statute  declares  that 
*Sirhosoover,  being  married,  shall  marry  any  other  person  dur- 
ing the  life  of  the  former  husband  or  wife,  ♦  ♦  *  shall 
be  guilty  of  felony,"  but  contains  a  proviso  that  nothing  in  the 
section  shall  apply  *'to  any  person  marrying  a  second  time, 
whose  husband  or  wife  shall  have  been  continuallv  absent  from 
such  person  for  the  space  of  seven  years  then  last  past,  and 
shall  not  have  been  known  by  such  person  to  be  living  within 
that  time,"  nor  to  *'any  person  who,  at  the  time  of  such  second 
marriage,  shall  have  been  divorced  from  the  bond  of  the  first 
marriage,"  nor  to  "any  person  whose  former  marriage  shall 
have  been  declared  void  by  the  sentence  of  any  court  of  com- 
petent jurisdiction."*^®  The  statutes  in  this  country  are  simi- 
lar, and  very  generally  contain  similar  provisos. 

(6)  The  Bigamoits  Marriage. — Of  course  bigamy  cannot  be 
committed  unless  there  is  a  marriage,  or,  rather,  unless  the 
parties  go  through  the  form  or  ceremony  of  a  marriage.*®®  The 
marriage  need  not  be  valid.  It  cannot  be,  for  the  prior  marriage 
necessarily  renders  it  void.*®^  According  to  the  better  opinion, 
it  need  not  even  be  such  that  it  would  be  valid  if  there  had  not 
been  any  prior  marriage.*®^  Certainly  that  it  is  voidable  merely 
is  no  defense,*®*  and  a  common  law  marriage  is  sufficient  in 
jurisdictions  where  such  marriages  are  recognized.*®** 

M9  24  ft  25  Vict.  c.  100,  S  57.    Similar  to  9  Geo.  IV.  c.  81,  S  22. 

«»oReg.  V.  Allen,  L,  R.  1  C.  C.  867,  12  Cox,  C.  C.  193;  Beggs  v.  State, 
65  Ala.  108. 

Ml  See  Ck)m.  v.  McOrath,  140  Mass.  296,  6  N.  E.  515;  supra,  note 
895. 

»MReg.  V.  Brawn,  1  Car.  ft  K.  144,  1  Cox,  C.  C.  88;  Reg.  v.  Allen, 
L.  R.  1  C.  C.  367,  12  Cox,  C.  C.  193;  People  v.  Brown,  34  Mich.  339,  22 
Am.  Rep.  581;  Hayes  ▼.  People,  25  N.  T.  890,  82  Am.  Dec.  864.  Contra, 
Reg.  y.  Fanning,  17  Ir.  C.  L.  289,  10  Cox,  C.  C.  411. 

MS  See  Reg.  v.  Asplln,  12  Cox,  C.  C.  391. 

M««  People  V.  Mendenhall,  119  Mich.  404,  78  N.  V7.  825,  75  Am.  St. 
Rep.  408.    And  see  People  v.  Beevers,  99  Cal.  286,  33  Pac.  844.     . 
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(c)  Cohabitation  after  tlie  bigamous  marriage  is  not  neoes- 
sary.'** 

(dt)  The  Prior  Marriage. — ^By  the  very  terms  of  the  statute, 
the  party  marrying,  to  be  guilty  of  bigamy,  must  be  already  mar- 
ried to  another  person.  If  the  prior  marriage  was  void,  either 
because  of  want  of  mutual  consent,  or  because  the  other  party 
thereto  was  already  married,  or  because  of  consanguinity  be- 
tween the  parties  within  the  prohibited  degrees,  or  because  of 
civil  conditions,  or  for  any  other  reason,  the  o£Fense  is  not  com- 
mitted,**'  It  is  otherwise,  however,  if  the  prior  marriage  is 
merely  voidable,  and  has  not  been  annulled  or  avoided.*^^    As 

•estate  V.  Patterson,  2  Ired.  (N.  C.)  346,  88  Am.  Dec  699;  Com. 
▼.  Lucas,  168  Mass.  81,  82  N.  E.  1038;  Nelms  v.  State,  84  Oa.  466,  10 
S.  B.  1087«  20  Am.  St  Rep.  877;  U.  S.  v.  West,  7  Utah,  487,  27 
Pac.  84. 

•»R6g.  V.  Chadwick,  11  Q.  B.  178,  205,  2  Cox.  C.  C.  881;  Kopke 
▼.  People,  48  Mich.  41,  4  N.  W.  561;  Davis  v.  Com.,  13  Bush  (Ky.) 
818;  State  v.  Cone,  86  Wis.  498,  67  N.  W.  50;  Holbrook  v.  State,  84 
Ark.  611,  86  Am.  Rep.  17;  Com.  v.  McOrath,  140  Mass.  296,  6  N.  B. 
616;  liane  v.  State,  82  Miss.  666,  84  So.  868. 

This  appUes  where  a  man  marries  a  third  time  after  the  death  of 
the  first  wife.  The  second  marriage  is  void  because  of  the  prior  first 
marriage,  and  the  third  marriage,  therefore,  is  legal,  and  not  biga- 
mous. Reg.  V.  WiUshire,  6  Q.  B.  Dlv.  366,  14  Cox,  C.  C.  641;  State 
V.  Sherwood,  68  Vt  414,  86  Atl.  862;  People  v.  Corbett,  49  App.  Dlv. 
514,  68  N.  Y.  Supp.  460;  Keneval  v.  State,  107  Tenn.  681,  64  8.  W. 
897;  Holbrook  v.  State,  supra. 

Where  the  second  marriage  becomes  valid,  under  the  statute,  by  re* 
moval  of  the  Impediment  during  cohabitation,  the  third  nmrriage  Is 
bigamous.    Com.  v.  Josselyn,  186  Mass.  186,  71  N.  B.  818. 

••«Rex  V.  Jacobs,  1  Mood.  C.  C.  140;  Beggs  v.  State,  65  Ala.  108; 
State  V.  Cone,  86  Wis.  498,  67  N.  W.  50;  Walls  v.  State,  82  Ark.  666; 
People  V.  Beevers,  99  Cal.  286,  88  Pac.  844. 

In  some  cases  of  voidable  marriage,  the  marriage  can  only  be 
avoided  by  a  decree  of  nullity,  and  a  second  marriage,  without  first 
obtaining  such  a  decree,  is  bigamous.  See  the  cases  above  cited.  But 
In  other  cases,  as  in  some  jurisdictions,  where  the  party  is  under  the 
age  of  consent,  the  marriage  may  be  effectually  avoided  by  the  act 
of  the  party  in  disafllrming  and  repudiating  it,  without  any  decree  of 
nullity,  ajid.  In  such  a  case,  a  marriage  by  either  party  after  such 
disaflirmance  is  not  bigamous.  Shafher  v.  State,  20  Ohio,  1;  People 
V.  Slack,  16  Mich.  193. 
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a  general  rule,  for  the  purpose  of  a  prosecution  for  bigamy, 
a  prior  marriage  which  was  valid  in,  the  place- where  it  was 
contracted  is  valid  everywhere,  and  a  marriage  which  was  void 
in  the  place  where  it  was  contracted  is  void  everywhere,  for 
the  validity  of  a  marriage  is  governed  by  the  lex  loci  contTac- 

(e)  Divorce  or  Annulment  of  Prior  Marriage. — By  the  ex- 
press terms  of  most  of  the  statutes,  and  even  in  the  absence 
of  an  express  proviso,  a  person  who  has  been  married  does  not 
commit  bigamy  in  marrying  again  after  a  valid  divorce  from 
the  bonds  of  the  prior  marriage,  or  after  a  decree  of  nullity ,••* 
unless,  as  is  the  case  in  some  states,  he  is  prohibited  from  mar- 
rying again,  and  the  second  marriage  is  in  the  same  jurisdic- 
tion.'**  This  does  not  apply  to  a  divorce  from  bed  and  board 
only,  or  a  mere  separation,  nor  does  it  apply  where  the  divorce 
is  granted  after  the  second  marriage,*^®  or  where  the  decree  of 
divorce  is  void  for  want  of  jurisdiction.*^^ 

(f)  The  Criminal  Intent — The  statutes  do  not  require  any 
specific  criminal  intent  in  bigamy,  but  all  that  is  necessary  is 
that  a  party  shall  intentionally  marry  again  when  he  knows 
that  he  is  already  legally  married  to  another  person.*^*   Wheth- 

••7  state  V.  Ross,  76  N.  C.  242,  22  Am.  Rep.  678;  Bird  v.  Com.,  21 
Grat  (Va.)  800;  State  v.  Clark,  54  N.  H.  456;  Weinberg  v.  State, 
25  Wis.  870.  There  are  some  exceptions  to  this  rule,  as  where  par- 
ties leave  a  state  to  be  married.  In  violation  of  Its  laws,  etc.  See 
State  V.  Kennedy,  76  N.  C.  251,  22  Am.  Rep.  688. 

8»8  state  V.  Norman,  2  Dev.  (N.  C.)  222;  Com.  v.  Lane,  113  Mass.  458, 
18  Am.  Rep.  609. 

8»»Com.  V.  Richardson,  126  Mass.  84,  80  Am.  Rep.  647;  Com.  v. 
Lane,  113  Mass.  458,  18  Am.  Rep.  509. 

400  Baker  v.  People,  2  Hill  (N.  Y.)  325. 

401  People  V.  Baker,  76  N.  Y.  78,  82  Am.  Rep.  274;  Van  Fossen 
y.  State,  37  Ohio  St  817,  41  Am.  Rep.  507;  State  v.  Armlngton,  25 
Minn.  29. 

402  Reynolds  v.  U.  S.,  98  U.  S.  145,  Beale's  Cas.  179;  Com.  v.  Nash, 
7  Mete.  (Mass.)  472,  Beale's  Cas.  804;  Dotson  v.  State,  62  Ala.  141,  34 
Am.  Rep.  2. 
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er  religious  belief  or  mistake  of  fact  or  of  law  is  a  good  defense 
is  elsewhere  considered.*^* 

(g)  Death  or  Absence  of  Former  Spouse. — The  death  of  the 
former  husband  or  wife  before  the  second  marriage  necessarily 
prevents  the  second  marriage  from  being  bigamous^  and  his  or 
her  absence  for  a  long  period  may  raise  a  presumption  of  death. 
In  most  jurisdictions,  the  statute  expressly  provides  that  it 
shall  not  apply  to  any  person  marrying  again  after  his  or  her 
wife  or  husband  has  been  continually  absent  for  a  specified 
period  (the  period  varying  in  the  different  jurisdictions  from 
two  to  seven  years),  without  being  known  by  such  person  to  be 
living  within  such  period.**^* 

460.  Incest. — ^Incest  is  marriage  or  cohabitation,  or  sexual  in- 
tercourse without  marriage,  between  a  man  and  woman  who  are 
related  to  each  other  within  the  degrees  within  which  marriage 
is  prohibited  by  law.^<^'    In  most  jstatea  it  is  punished  by  statute. 

It  seems  that  incest  was  not  a  crime  at  all  at  common  law,  but 
was  left  entirely  to  the  ecclesiastical  courts.**^*  In  most  states, 
however,  if  not  in  all,  it  is  now  punished  by  statute.  These 
statutes  are  not  precisely  the  same  in  all  states,  but  they  are 
substantially  so.  They  punish  any  persons  who,  being  within 
the  degrees  of  consanguinity,  or  in  some  states  of  affinity  also,*^^ 
within  which  marriages  are  declared  to  be  incestuous  and  void, 
intermarry  or  commit  adultery  or  fornication  with  each  oth- 
gj.  407a     Q^Q  constitute  the  offense  the  parties  must  be  related 

408  Ante,  SS  56,  64,  65,  70,  73. 

404  As  to  the  effect  of  absence  for  less  than  the  period  specified,  and 
bona  fide  belief  in  death,  see  ante,  §§  66,  70. 

MS  See  Cent  Diet  ft  Cyc.  tit  "Incest;"  1  Bouv.  Law  Diet  tit  "In- 
cest." 

404  state  V.  Keesler,  78  N.  C.  469.    See  4  Bl.  Comm.  64. 

407  See  Norton  y.  State,  106  Ind.  163,  6  N.  E.  126;  McQrew  y.  States 
13  Tex.  App.  840;  Stewart  v.  State,  39  Ohio  St.  152. 

407a  SUte  y.  Herges,  55  Minn.  464,  57  N.  W.  206;  Nations  y.  State, 
64  Ark.  467,  43  S.  W.  396. 
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within  the  prohibited  degrees,  as  in  the  case  of  parent  and 
child,  brother  and  sister,  nncle  or  aunt  and  niece  or  nephew, 
etc  ;*®®  and  the  party  or  parties  accused  must  have  known  of 
the  relationship.*^*  Relationship  of  the  half  blood  is  within 
the  statutes;**®  and  illegitimate  consanguinity  is  of  the  same 
effect  as  legitimate.***  Marriage  is  not  necessary  to  constitute 
the  i»ffense,  but  sexual  intercourse  is  necessary.***  The  inter- 
course, however,  need  not  be  proved  by  direct  evidence,  but  may 
be  inferred  from  marriage  and  cohabitation,  or  from  cohabita- 
tion without  marriage.**^  Cohabitation  is  not  necessary  unless 
required  by  the  statute,  but  a  single  act  of  sexual  intercourse 
is  sufficient.***  In  most  states  the  consent  of  both  parties  is 
not  a  necessary  element  of  the  offense,****  but  some  courts  take 

408  step-parent  and  step-child  are  within  the  statutes  within  the  life 
of  the  child's  parent,  Baumer  v.  State,  49  Ind.  544;  Norton  v.  State, 
106  Ind.  163,  6  N.  E.  126;  Taylor  v.  State,  110  Ga.  160,  85  S.  E.  161; 
but  not  after  such  parent's  death  or  divorce,  Johnson  v.  State,  20  Tex. 
App.  609,  54  Am.  Rep.  535;  Noble  v.  State,  22  Ohio  St  641. 

409  state  V.  EUis,  74  Mo.  885,  41  Am.  Rep.  821;  Baumer  v.  State,  49 
Ind.  644,  19  Am.  Rep.  691. 

If  one  of  the  parties  know  of  the  relationship,  he  or  she  is  guilty, 
though  the  other  may  be  innocent.    State  v.  Ellis,  supra. 

410  state  V.  Wyman,  59  Vt.  527,  8  Atl.  900,  59  Am.  Rep.  753;  Shelly 
V.  State,  95  Tenn.  152,  31  S.  W.  492,  49  Am'.  St.  Rep.  926;  People  v. 
Jenness,  5  Mich.  305;  State  v.  Reedy,  44  Kan.  190,  24  Pac.  66;  State 
V.  Guiton,  51  La.  Ann.  155,  24  So.  784. 

411  People  V.  Lake,  110  N.  T.  61,  77  N.  E.  146,  6  Am.  St  Rep.  844; 
State  V.  Laurence,  95  N.  C.  659;  Brown  v.  State,  42  Fla.  184,  27  So. 
869. 

413  State  V.  Schaunhurst,  84  Iowa,  547;  People  v.  Murray,  14  Cal. 
160. 

4it  State  V.  Sehaunhurst,  supra. 

4i4SUte  V.  Brown,  47  Ohio  St  102,  23  N.  E.  747,  21  Am.  St  Rep. 
790. 

414a  State  V.  Nugent,  20  Wash.  522,  66  Pac.  26,  72  Am.  St.  Rep.  138; 
Smith  V.  State,  108  Ala.  1,  19  So.  306,  64  Am.  St  Rep.  140;  People  v. 
Stratton,  141  Cal.  604,  75  Pac.  166;  David  v.  People,  204  111.  479,  68 
N.  E.  540.  Mere  reluctance  on  the  part  of  the  female  is  no  defense. 
Porath  V.  State,  90  V^is.  527,  63  N.  W.  1061,  48  Am.  St  Rep.  954; 
Taylor  v.  State,  110  Ga.  150,  86  S.  E.  161. 

C.  ft  M.  Crimes— 40. 
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the  contrary  view  and  refuse  to  sustain  convictions  for  incest 
where  the  evidence  shows  rape.**** 

461.  Sodomy. — Sodomy  or  buggery,  wfaidi  is  sexual  oonnec- 
tion  by  a  man  or  woman  with  a  brute  animal,  or  connection 
per  anum  by  a  man  with  any  other  man,  or  with  a  woman,  is 
a  felony  at  common  law.*^' 

Sodomy  or  buggery  is  spoken  of  by  the  courts  and  in  statutes 
as  ^'the  unnatural  crime^''  or  ''the  crime  against  nature."  It  is 
so  disgusting  a  crime  against  morality  and  decency  that  it  is 
punished  by  the  common  law,  not  as  a  misdemeanor  merely,  but 
as  a  felony.  To  constitute  the  offense,  there  must  be  some  pene- 
tration, but  the  least  penetration  is  sufficient.**^  Whether  emis- 
sion was  necessary  at  compion  law  is  doubtful,**^  but  the  stat- 
utes very  generally  declare  it  unnecessary.**®    It  is  not  neces- 

«i«b  state  V.  JarviB,  20  Or.  437,  26  Pac.  302,  28  Am.  St  Rep.  141; 
State  V.  Eding,  141  Mo.  281,  42  S.  W.  935;  People  v.  BurweU,  106 
Mich.  27,  63  N.  W.  986. 

«iB  Staph.  Dig.  Grim.  Law,  art.  168;  4  Bl.  Comm.  216;  1  Whart 
Grim.  Law,  S  579;  Rex  v.  Jacobs,  Russ.  ft  R.  331;  Reg.  y.  Allen,  1  Gar. 
ft  K.  495;  Reg.  v.  Allen,  1  Den.  G.  G.  364,  2  Car.  ft  K.  869,  8  Goz,  C. 
G.  270,  13  Jur.  108;  Com.  v.  Thomas,  1  Va.  Gas.  307;  State  v.  La  For- 
rest, 71  Vt.  311,  45  Atl.  225. 

The  act  in  a  child's  mouth  is  not  sodomy.  Rex  y.  Jacobs,  supra; 
Com.  y.  Thomas,  supra;  People  v.  Boyle,  116  Gal.  658,  48  Pac.  800; 
Prindle  y.  State,  31  Tex.  Gr.  R.  551,  21  S.  W.  360,  37  Am.  St  Rep. 
833. 

But  where  the  statute  denounces  "sodomy,  or  other  crime  against 
nature,"  any  copulation  contrary  to  nature  is  included.  Honselman 
y.  People,  168  111.  172,  48  N.  E.  304;  Kelley  y.  People,  192  111.  119,  61 
N.  E.  425.    And  see  State  y.  Vicknair,  52  La.  Ann.  1921,  28  So.  273 

Woman  is  included  in  the  term  "mankind."  Lewis  v.  State,  86  Tex. 
Gr.  R.  37,  35  S.  W.  372,  61  Am.  St.  Rep.  831. 

410  Rex  y.  Duffin,  1  East,  P.  G.  437,  Russ.  ft  R.  365. 

«i7  See  Rex  v.  Duffin,  supra;  White  y.  Com.,  23  Ky.  L.  R.  2349,  78 
S.  W.  1120. 

418  Rex  y.  Reekspear,  1  Mood.  G.  G.  342;  Rex  v.  Cozins,  6  Car.  ft  P. 
351. 
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sary  that  the  act  shaD  be  done  without  the  consent  of  the  other 
party.*** 

462.  Fornication  and  Adultery. — ^Fornication  and  adultery 
were  not  common-law  crin^ee  in  England,  noTf  by  the  weight  of 
authority,  are  they  so  in  fids  country,  unless  committed  openly 
and  notoriously,  so  as  to  constitute  a  public  nuisance.  In  many 
states,  however,  they  are  now  punished  by  statute. 

Definitions. — There  is  some  difference  of  opinion  as  to  the 
definitions  of  "fornication"  and  "adultery,"  so  that  what  ia 
fornication  in  one  state  may  be  adultery  in  another,  and  vice 
versa.  As  we  shall  see,  these  acts  were  not  punished  at  com- 
mon law,  but  were  punished  as  ecclesiastical  offenses  in 
ecclesiastical  courts.  They  were  known,  however,  to  the  com- 
mon law  for  some  purposes,  but  the  common-law  and  canon- 
law  definitions  differed.  The  common  law  regarded  adultery 
only  as  it  tended  to  expose  a  husband  to  the  maintenance  of 
another  man's  children,  and  to  having  another  man's  chil- 
dren inherit  his  property,  and  it  was  therefore  necessary  that 
the  woman  should  be  married.  Intercourse  by  a  man,  wheth- 
er married  or  single,  with  another  man's  wife,  was  adul- 
tery in  both,  but  intercourse  by  a  man,  whether  married  or 
single,  with  an  unmarried  woman,  was  not  adultery  in  either, 
but  fornication  only.*^*  The  canon  law,  on  the  other  hand, 
condemned  and  punished  adultery  because  of  the  violation  of 
the  marriage  vow,  and  did  not  necessarily  require  the  woman 
to  be  married.  For  a  married  person,  whether  a  man  or  a 
woman,  and  a  single  person  to  have  sexual  intercourse  was 
adultery  on  the  part  of  the  married  person,  and  fornication  on 
the  part  of  the  single  person.***    Of  course,  two  single  persons 

«ioReg.  v.  Jellyman,  8  Car.  ft  P.  604;  Reg.  t.  Allen,  1  Den.  C.  C. 
864,  2  Car.  ft  K.  869,  8  Cox,  C.  C.  270,  13  Jur.  108. 

420  8  Bl.  Comm.  139;  Com.  v.  Call,  21  Pick.  (Mass.)  609,  32  Am.  Dec. 
284. 

421  Com.  y.  Kilwell,  1  Pittsb.  (Pa.)  255;  Hood  y.  State,  56  Ind.  263, 
26  Am.  Rep.  21. 
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eannot  be  guilty  of  adultery  under  either  definition.***  In  con- 
Btruing  statutes  punishing  fornication  and  adultery  without 
defining  the  offense,  some  courts  have  adopted  the  common-law 
definition/*'  while  others  have  adopted  the  definition  of  the 
canon  or  ecclesiastical  law,*** 

As  a  Common-Law  or  Statutory  Offense. — ^In  England,  for- 
nication and  adultery  were  punished  in  the  ecclesiastical  courts, 
but  they  were  not  regarded  as.  crimes  at  common  law,  unless 
committed  openly.**'  Nor,  according  to  the  weight  of  author- 
ity, are  they  punishable  at  common  law  in  this  country.**^ 
It  is  otherwise,  however,  if  they  are  committed  openly  and  no- 
toriously, so  as  to  set  a  pernicious  example,  create  public  scan- 
dal, and  thus  constitute  a  public  nuisance.**^  In  most  states, 
these  offenses  against  public  morals  and  decency  are  now  ex- 
pressly punished  by  statute.**®     The  necessity  for  a  criminal 

«»Com.  V.  Kilwell,  supra;  Smitherman  v.  State^  27  Ala.  23;  State 
V.  Thurstin,  85  Me.  205,  58  Am.  Dec.  695. 

4SS  State  V.  Wallace,  9  N.  H.  615;  State  ▼.  Taylor,  58  N.  H.  831; 
Hood  V.  State,.  56  Ind.  263,  26  Am.  Rep.  21;  State  y.  Pearce,  2  Blackf. 
(Ind.)  318;  SUte  v.  Lash,  16  Kl  J.  Law,  880,  82  Am.  Dec.  397;  State 
▼.  Armstrong,  4  Minn.  835. 

4MCom.  Y.  Call,  21  Pick.  (Mass.)  509,'  82  Am.  Dec  284;  Helfricli 
T.  Com.,  83  Pa.  68,  75  Am.  Dec.  579;  Cook  v.  State,  11  Ga.  58,  56  Am. 
Dec.  410;  State  y.  Hutchinson,  36  Me.  261;  Territory  y.  Whitcoml^ 
1  Mont  359;  Miyer  y.  People,  53  111.  59;  Com.  y.  Lafferty,  6  Orat. 
(Va.)  672;  SUte  v.  Hasty.  121  Iowa,  507,  96  N.  W.  1115. 

4Sff  8  Bl.  Comm.  139;  4  Bl.  Comm.  65. 

«M  Anderson  y.  Com.,  5  Rand.  (Va.)  627,  16  Am.  Dec.  776,  Mikell'a 
Cas.  64;  State  y.  Branson,  2  Bailey  (S.  C.)  149;  Delaney  y.  People^ 
10  Mich.  241;  State  y.  Ayery,  7  Conn.  266,  18  Am.  Dec.  105;  State  y. 
Cooper,  16  Vt  551;  Carotti  y.  State,  42  Miss.  334,  97  Am.  Dec.  465; 
Brooks  y.  State,  2  Terg.  (Tenn.)  482;  State  y.  Cagle,  2  Humph. 
(Tenn.)  414;  State  y.  Moore,  1  Swan  (Tenn.)  186;  Ex  parte  Thomas^ 
103  Cal.  497,  87  Pac.  514. 

427  State  y.  Moore,  1  Swan  (Tenn.)  186. 

In  the  case  of  open  adultery,  it  is  the  nuisance,  not  the  mere  adul* 
tery,  that  is  punishable.    See  State  y.  Branson,  2  Bailey  (S.  C.)  149. 

428  See  Am.  k  Bng.  Bnc  Law  (2d  Ed.)  tits.  "Adultery";  "Foraicar 
tion." 
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intent  in  these  offenses^  and  the  effect  of  iterance  of  fact  and 
of  law,  are  elsewhere  considered.*** 

463.  Illicit  Cohabitation. — Illicit  cohabitation  of  a  man  and 
woman  is  a  misdemeanor  at  common  law  if  open  and  notorionSi 
but  not  otherwise.  In  many  jurisdictions,  however,  it  is  pun- 
ished by  statute,  though  not  open  and  notorious. 

Illicit  cohabitation  includes  fornication  or  adultery,  according 
to  the  circumstances,  but  it  is  something  more.  It  is  a  living 
together  in  fornication  or  adultery.  It  is  not  a  crime  at  all  at 
common  law  unless  the  cohabitation  is  open  and  notorious^  so  as 
to  amount  to  public  immorality  and  a  public  scandal.**^  In 
many  jurisdictions,  statutes  have  been  enacted  expressly  punish- 
ing such  acts,  in  some  states,  though  not  in  all,  whether  com- 
mitted  openly  and  notoriously,  or  secretly.  These  statutes 
vary  in  the  different  states.  Some  in  terms  punish  illicit  co- 
habitation, while  others  punish  lewd  and  lascivious  cohabita- 
tion, and  others  punish  living  in  adultery  or  fornication,  but 
the  meaning  is  substantially  the  same  in  alL  To  bring  a  case 
within  the  statutes,  it  must  appear  that  there  was  something 
more  than  a  single  act  of  intercourse.  There  must  be,  in  the 
language  of  the  statutes,  cohabitation  or  a  living  together,  and 
this  implies  some  continuance.**^  It  is  not  necessary,  how- 
ever, that  the  illicit  relation  shall  continue  for  more  than  one 
day.***  In  some  states  the  statutes  expressly  require  that  the  co- 
habitation or  living  together  shall  be  "open  and  notorious,"*** 

4MAnte,  SS  66,  70,  73. 

4S0  State  V.  Brunson,  2  Bailey  (S.  C.)  149;  Delaney  v.  People,  10 
Mich.  241;  State  v.  Cooper,  16  Vt  561;  State  v.  Moore,  1  Swan  (Tenn.) 
136;  Orisham  v.  State,  2  Terg.  (10  Tenn.)  696,  Mikell's  Cas.  19,  n. 

«>iHaU  V.  State,  63  Ala.  463;  Com.  v.  Calef,  10  Mass.  163;  Com.  y. 
Catlin,  1  Mass.  8;  Searls  v.  People,  13  111.  697;  Miner  ▼.  People,  68 
111.  69;  State  v.  Cassida,  67  Kan.  171,  72  Pac.  622;  Carotti  v.  State, 
42  Miss.  334,  97  Am.  Dec.  466;  McLeland  v.  State,  26  Oa.  477;  State 
V.  Crowner,  66  Mo.  147;  Penton  v.  State,  42  Fla.  660,  28  So.  774; 
Thomas  v.  State,  39  Fla.  437,  22  So.  726. 

M^HaU  y.  State,  63  Ala.  463. 
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464  Seduction.— Seduction  of  a  woman  is  made  a  crime  in 
most  states  by  statute.  It  consists  in  the  act  of  seducing  an 
unmarried  female  of  previous  cbaste  character,  and  having  sex- 
ual intercourse  with  her,  under  promise  of  marriage,  or,  in 
some  states,  by  other  seductive  means* 

Seduction  of  a  female,  and  having  sexual  intercourse  with 
her  under  a  promise  of  marriage,  is  not  a  crime  at  common 
law,*'*  but  in  this  country  it  is  very  generally  made  so  by  stat- 
ute. Most  of  the  statutes  in  terms  punish  any  man  who,  under 
promise  of  marriage,  seduces  and  has  sexual  intercourse  with 
an  unmarried  female  of  previous  chaste  character.  Under  such 
a  statute,  a  promise  of  marriage  is  essential,  but  it  may  be  a 
conditional  promise,*'*  or  a  promise  that  is  not  binding.*" 
The  woman  must  be  induced  to  submit  by  means  of  the  promise, 
otherwise  there  is  no  seduction.*'^  The  man  need  not  be  of 
age.*"  Nor  need  he  be  an  unmarried  man.  It  is  sufficient 
if  the  woman  thinks  he  is  unmarried.*'^    If  she  knows  he  is 

4«t  state  V.  Crowner,  66  Mo.  147;  Wright  t.  SUte^  6  Blackf.  (Ind.) 
$6S. 

«M  Anderson  y.  Com.,  5  Rand.  (Va.)  627,  16  Am.  Dec.  776. 

«M  Kenyon  ▼.  People,  26  N.  T.  208,  84  Am.  Dec.  177;  Boyce  t.  Peo- 
ple, 65  N.  T.  644.  And  Bee  Callahan  t.  State,  68  Ind.  198,  80  Am. 
Rep.  211. 

A  promise  conditioned  on  pregnancy  la  not  eofliclent  State  ▼. 
Adams,  25  Or.  172,  85  Pac.  86,  42  Am.  St  Rep.  790,  22  U  R.  A.  840; 
People  y.  Van  Alstyne,  144  N.  Y.  861,  89  N.  B.  848;  People  y.  Smith, 
182  Mich.  68,  92  N.  W.  776. 

««  Crozler  y.  People,  1  Park.  Cr.  R.  (N.  Y.)  468;  Kenyon  y.  People, 
26  N.  Y.  203,  84  Am.  Dec.  177;  People  y.  Kehoe,  123  Cal.  224,  66  Pac. 
911,  69  Am.  St  Rep.  52;  State  y.  Brock  (Mo.)  86  S.  W.  696. 

MT  Phillips  y.  State,  108  Ind.  406,  9  N.  E.  846;  Carney  y.  State,  79 
Ala.  14;  People  y.  De  Fore,  64  Mich.  698,  31  N.  W.  585;  State  y.  Flts- 
gerald,  68  Iowa,  268,  19  N.  W.  202. 

*»«  Kenyon  y.  People,  26  N.  Y.  208,  84  Am.  Dec.  177;  Polk  y.  State, 
40  Ark.  482,  48  Am.  Rep.  17;  People  y.  Kehoe,  128  Cal.  224,  66  PM. 
911,  69  Am.  St  Rep.  52;  State  y.  Brock  (Mo.)  85  S.  W.  595. 

4M  State  y.  Primm,  98  Mo.  868,  11  S.  W.  732. 
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married^  there  is  no  seduction.**^  The  promise  need  not  be 
made  with  intention  not  to  perform  it.^^^ 

Some  of  the  statutes  do  not  require  the  seduction  to  be  under 
promise  of  marriage,  but  apply  where  a  female  is  seduced  and 
debauched)  either  by  such  a  promise,  or  by  any  other  art,  in- 
fluence, promise,  or  deception  calculated  to  accomplish  the  pur- 
pose,**^ "The  exact  amount,  or  what  kind  of  seductive  art,  is 
necessary  to  establish  the  offense,  cannot  be  defined.  Every  case 
must  depend  upon  its  own  peculiar  circumstances,  together  with 
the  condition  in  life,  advantages,  age,  and  intelligence  of  the 
parties."**'  In  all  cases,  the  woman  must  be  ^^seduced/*  This 
term  implies  that  the  intercourse  shall  be  accomplished  by  arti- 
fice and  deception,  and  that  there  shall  be  something  more  than 
a  yielding  by  the  woman  to  mere  lust  or  passion.***  Under 
such  statutes  it  is  immaterial  that  the  woman  knew  the  man 
was  married.**** 

Some  statutes  require  some  other  artifice  or  persuasion  in  ad- 
dition to  a  promise  of  marriage.  But,  as  was  said  in  a  Georgia 
case:  "To  iijake  love  to  a  woman,  woo  her,  make  honorable  pro- 
posals of  marriage,  have  them  accepted,  and  afterwards  undo 
her  under  a  solemn  repetition  of  the  engagement  vow,  is  to 
employ  persuasion,  as  well  as  promises  of  marriage."***^ 

4MCaUah8n  v.  State,  68  Ind.  198,  80  Am.  Rep.  211;  Wood  v.  State, 
48  Oa.  192,  15  Am.  Rep.  664. 

441  State  V.  Bierce,  27  Conn.  819;  State  y.  Brandenburg,  118  Mo.  181, 
28  S.  W.  1080,  40  Am.  St.  Rep.  862. 

««s  State  T.  Patterson,  88  Mo.  88,  67  Am.  Rep.  874;  State  v.  Hughes, 
106  Iowa,  126,  76  N.  W.  620,  68  Am.  St.  Rep.  288;  State  v.  Hayes,  106 
Iowa,  82,  74  N.  W.  767;  Bracken  v.  SUte,  111  Ala.  68,  20  S.  W.  636, 
66  Am.  St  Rep.  23r 

«4s  state  y.  Higdon,  82  Iowa,  262;  State  y.  Hayes,  supra;  State  v. 
Hughes,  supra. 

«««  Carney  y.  State,  79  Ala.  14;  State  v.  Reeves,  97  Mo.  668,  10  S.  W. 
841;  Phillips  v.  State,  108  Ind.  406,  9  N.  B.  845;  SUte  y.  Fitzgerald, 
63  Iowa,  268,  19  N.  W.  202;  State  y.  Patterson,  88  Mo.  88,  67  Am.  Rep. 
874;  People  y.  De  Fore,  64  Mich.  698,  81  N.  W.  586. 

«4^«  Artifices  of  flattery,  loye  making  and  hypnotism.  State  y.  Dono- 
yan  (Iowa)  102  N.  W.  791. 

MB  Wilson  y.  State,  68  Oa.  828, 
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Who  may  he  Seduced. — The  statutes  generally  in  terms  ap- 
ply only  to  the  seduction  of  unmarried  females^  and  the  fact 
that  the  woman  was  unmarried  must  be  shown.***  They  also 
very  generally  require  in  express  terms  that  the  female  shall 
be  of  previous  chaste  character.  And^  even  in  the  absence  of  an 
express  requirement  to  this  effect,  it  is  to  be  implied.^*^  This 
means  actual  personal  virtue,  and  not  merely  reputation.**® 
According  to  the  better  opinion,  chastity  of  character  will  be 
presumed  until  the  contrary  is  proven.***  The  expressions 
**chaste  character,"  "virtuous  female,"  etc,  it  has  been  held, 
do  not  necessarily  mean  that,  to  prevent  a  conviction,  it  must 
be  shown  that  the  female  "had  previously  been  guilty  of  sexual 
intercourse.  Though  there  are  decisions  to  the  contrary,  it  has 
been  held  that  a  female  is  unchaste,  within  the  meaning  of 
the  statute,  if  her  conversation  and  conduct  is  lascivious  and 
indecent,  though  she  may  be  a  vir^n.**^     The  question  is 

«««W66t  V.  State,  1  Wis.  209;  Mesa  v.  State,  17  Tex.  App.  895;  State 
V.  Carr,  60  Iowa,  453,  15  N.  W.  271. 

««TPolk  T.  State,  40  Ark.  482,  48  Am.  Rep.  17;  People  v.  Clark,  S3 
Mich.  112;  People  v.  Smith,  132  Mich.  58,  92  N.  W.  776;  People  v. 
Roderigas,  49  Cal.  9;  Wood  v.  State,  48  Qa.  192,  15  Am.  Rep.  664. 

««8  Andre  v.  State,  5  Iowa,  389,  68  Am.  Dec.  708;  Kenyon  v.  People, 
26  N.  T.  203,  84  Am.  Dec.  177;  People  v.  Nelson,  153  N.  T.  90,  46  N.  B. 
1040,  60  Am.  St.  Rep.  592. 

««»Polk  y.  State,  40  Ark.  482,  48  Am.  Rep.  17;  Wood  v.  State,  48 
Qa.  192,  15  Am.  Rep.  664;  People  v.  Brewer,  27  Mich.  134;  People  v. 
Clark,  33  Mich.  112;  People  v.  Squires,  49  Mich.  487,  13  N.  W.  828; 
Wilson  T.  State,  73  Ala.  527;  Suther  v.  State,  118  Ala.  88,  24  So.  48. 
Contra,  Zabriskie  y.  State,  43  N.  J.  Law,  640,  39  Am.  Rep.  610;  Oliver 
V.  Com.,  101  Pa.  215,  47  Am.  Rep.  704;  Mills  v.  Com.,  93  Va.  815,  22 
S.  E.  863. 

«M  Andre  v.  State,  6  Iowa,  889,  68  Am.  Dec.  708.  But  see  State 
V.  Brinkhaus,  34  Minn.  285,  25  N.  W.  642,  where  it  was  held  that,  al- 
though a  female,  from  ignorance  or  other  causes,  mi&y  have  so  low 
a  standard  of  propriety  as  to  commit  or  permit  indelicate  acts  or 
familiarities,  yet  if  she  has  such  a  sense  of  virtue  that  she  would  not 
surrender  her  person  unless  seduced  to  do  so  under  a  promise  of  mar- 
riage, she  cannot  be  said  to  be  a  woman  of  unchaste  character,  withia 
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whether  the  female  was  of  chaste  character  at  the  time  she  was 
seduced.  One  who,  at  some  time  in  the  past,  has  been  guilty  of 
sexual  intercourse,  but  who  has  reformed,  is  within  the  stat- 
utes.**^   Her  age  is  immaterial.*'^* 

Subsequent  Marriage, — ^By  exJDress  provision  of  the  statutes 
in  most  states,  the  subsequent  intermarriage  of  the  parties  is 
a  bar  to  a  prosecution  for  seduction.***  But  this  is  not  the  case 
in  the  absence  of  such  a  provision,  for,  as  was  shown  in  a^oiher 
place,  the  person  injured  by  a  crime  cannot  prevent  a  prosecu- 
tion by  afterwards  condoning  the  offense.*** 

466.  Bawdy  HouBes. — ^A  common  .bawdy  house,  or  house  to 
which  persons  may  and  do  resort  for  the  purpose  of  prostitu- 
tion, is  a  disorderly  house,  and  is  a  nuisance  and  misdemeanor 
at  common  law. 

That  a  common  bawdy  house  is  a  disorderly  house  and  a 
public  nuisance,  and  that  the  keeper  thereof  is  guilty  of  a  mis- 
demeanor at  common  law,  is  beyond  question.***    Such  a  place 

tbe  meaning  of  the  statute.  See,  also,  Mills  v.  Com.,  93  Va.  815,  22  8. 
B.  863,  where  it  is  said  that  it  would  be  but  a  mockery  to  extend 
the  protection  of  the  law  only  to  those  who  have  no  need  of  its  as- 
sistance. 

Chastity,  in  the  case  of  an  unmarried  female,  means  simply  that 
she  is  Virgo  intacta.  People  y.  Kehoe,  123  Cal.  224,  55  Pac.  911,  69 
Am.  St.  Rep.  52. 

4S1  People  y.  Clark,  33  Mich.  112;  Kenyon  y.  People,  26  N.  T.  203, 
84  Am.  Dec.  177;  State  y.  Carron,  18  Iowa,  872,  87  Am.  Dec.  401; 
Wood  y.  State,  48  Qa.  192,  15  Am.  Rep.  664;  State  y.  Brassfleld,  81 
Mo.  151,  51  Am.  Rep.  234. 

Mia  Prosecution  may  be  for  seduction,  though  the  female  was  under 
the  statutory  age  of  consent  People  y.  Nelson,  153  N.  T.  90,  46  N.  E. 
1040,  60  Am.  St.  Rep.  592. 

«S2  See  People  y.  Gould,  70  Mich.  240,  88  N.  W.  232.  But  an  offer 
of  marriage  by  the  man,  refused  by  the  girl,  is  no  bar.  State  y. 
Thompson,  79  Iowa,  703,  45  N.  W.  293.  Contra,  Com.  y.  Wright,  16 
Ky.  L.  R.  251,  27  S.  W.  815. 

4fts  Ante,  S  156. 

4M3  Inst.  204;  1  Hawk.  P.  C.  c.  74,  |  6;, Reg.  y.  Williams,  10  Mod. 
68,  1  Salk.  384;  XT.  S.  y.  Gray,  2  Cranch,  C.  C.  675,  Fed.  Cas.  No.  15r 
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is  injurious,  botb  to  the  public  morab  and  to  the  public  bealth, 
and  it  also  endangers  the  public  peace,  but  it  is  regarded  as  a 
nuisance  on  the  first  ground  chiefly.^^'^  In  most  jurisdictions^ 
the  offense  is  punished  by  statute.  Some  statutes  use  the  ex- 
pression, ^^ouse  of  ill  fame/'  instead  of  '^awdy  house,"  but 
they  are  practically  synonymous.****  To  constitute  a  place  a 
bawdy  house  or  house  of  ill  fame,  it  must  be  kept  for  the  pur- 
pose of  resort  for  prostitution.  A  single  act  of  intercourse  in 
a  house  ia  not  enough  to  give  it  such  a  charactor.*^^  Nor  does 
the  fact  that  the  proprietor  of  a  house  practices  lewdness  with 
her  visitors  give  the  house  such  a  character.  The  place  must 
be  a  common  resort  for  the  purpose  of  prostitution.*^®  The  im- 
moral purpose  for  which  the  house  is  kept  is  what  makes  it 
disorderly  and  a  public  nuisance,  and  it  is  not  necessary  that 
there  shall  be  any  noise  or  other  disturbance,  or  that  any 
indecency  or  disorderly  conduct  shall  be  visible  from  the  out- 
side.*^*   The  nature  of  the  place  which  is  kept  is  not  generally 

261;  State  v.  Worth,  R.  M.  Charlt  (Ga.)  6;  State  v.  Porter,  S8  Ark. 
687;  Smith  v.  SUte,  6  GiU  (Md.)  426;  Henson  v.  State,  62  Md.  281, 
60  Am.  Rep.  204;  Com.  v.  Goodall,  166  Mass.  688,  48  N.  E.  620;  People 
V.  King,  28  Hun,  148,  88  N.  T.  687,  Beale's  Gas.  847;  State  v.  Evans.  6 
Ired.  (N.  C.)  608. 

4SB  "It  i8  clearlj  agreed  that  keeping  a  hawd j  house  Is  a  common 
nuisance,  as  It  endangers  the  public  peace  bj  drawing  together  disso- 
lute and  debauched  persons,  and  also  has  an  apparent  tendency  to 
corrupt  the  manners  of  both  sexes  by  such  an  open  profession  of  lewd- 
ness."^ State  V.  Porter,  88  Ark.  688. 

M«  State  V.  Plant,  67  Vt.  464,  82  Atl.  237,  48  Am.  St  Rep.  821;  Betts 
V.  State,  93  Ind.  876;  State  v.  Clark,  78  Iowa*  492,  48  N.  W.  278. 

M7Ck>m.  V.  Lambert,  12  Allen  (Mass.)  177;  State  v.  Lee,  80  Iowa, 
76,  46  N.  W.  646,  20  Am.  St  Rep.  401;  State  v.  Clark,  78  Iow«,  492,  48 
N.  W.  273;  SUte  y.  Garlng,  74  Me.  162. 

4BS  People  V.  Buchanan,  1  Idaho,  689;  State  v.  Ehrans,  6  Ired.  (N.  C.) 
607;  State  v.  Calley,  104  N.  C.  868,  10  S.  E.  466,  17  Am.  St  Rep.  704; 
SUte  V.  Lee,  80  Iowa,  76,  46  N.  W.  646,  20  Am.  St  Rep.  401.  Contra, 
People  V.  Mallette,  79  Mich.  600,  44  N.  W.  962. 

«B9Reg.  T.  Rice,  L.  R.  1  C.  C.  21;  Com.  v.  Gannett,  1  Allen  (Mass.) 
7,  79  Am.  Dec.  693;  People  v.  King,  23  Hun,  148,  88  N.  Y.  687,  Beale's 
Cas.  847;  Henlnger  v.  State,  70  Md.  278,  17  AU.  81. 
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Aaterial,  if  it  is  kept  as  a  resort  for  the  purpose  of  prostitu- 
tion. It  may  be  a  house  in  the  ordinary  sense,  or  it  may  be  a 
room  or  rooms  in  a  house/**^  or  it  may  be  a  canvas  tent,  or  a 
boat*" 

Letting  Premises  for  Immoral  Purpose. — ^If  the  owner  of  a 
house  leases  it  to  another  for  the  purpose  of  keeping  a  bawdy 
house,  or  afterwards  encourages  or  participates  in  the  keeping 
of  the  same,  or,  by  the  weight  of  authority,  if  he  leases  it  with 
knowledge  that  it  is  to  be  so  kept,  he  is  guilty  of  a  misdemeanor 
at  common  law.*^* 

466.  Ghuning  and  Oamlng  Houaes. — Gtoming  is  not  an  offense 
at  common  law;  but  a  common  gaming  house,  to  which  the  pub- 
lic may  resort  for  the  purpose  of  gaming,  is  a  public  nuisance, 
and  keepinfir  the  same  is  a  misdemeanor  at  common  law. 


The  act  of  gaming  or  gambling  is  no  offense  at  all  unless,  as 
is  now  the  case  in  most  states,  it  is  expressly  prohibited  and 
punished  by  statute.  It  was  not  regarded  as  a  misdemeanor  at 
common  law.*^^  !N'or  is  it  an  offense  to  permit  persons  to  gam- 
ble in  a  private  house,  to  which  others  do  not  resort  for  such 
purpose.***  This  is  not  true,  however,  of  the  keeping  of  a 
common  gaming  house.  A  common  gaming  house  is  a  house, 
room,  or  place  kept  for  the  purpose  of  gaming,  and  to  which  per- 
sons may  and  do  resort  for  such  purpose,  and  is  a  disorderly 

4M»1  Ru88.  Crimes,  443;  Rex  y.  Peirson,  2  Ld.  Raym.  1197;  State 
v.  Garity,  46  N.  H.  61. 

««i  Killman  v.  State,  2  Tex.  App.  222,  28  Am.  Rep.  432;  State  v. 
Mullen,  35  Iowa,  199. 

4«2Com.  T.  Harrington,  8  Pick.  (Mass.)  26;  Smith  v.  State,  6  Gill 
(Md.)  425;  State  v.  Williams,  30  N.  J.  Law,  102;  People  v.  Erwin,  4 
Denlo  (N.  T.)  129;  Campbell  v.  State,  56  Ala.  89;  Ross  v.  Com.,  2  B. 
Mon.  (Ky.)  477;  State  v.  Smith,  16  R.  I.  24.  Contra,  in  case  of 
merely  leasing  with  knowledge,  State  y.  Wheatley,  4  Lea  (Tenn.)  280. 

MS  state  T.  Layman,  5  Harr.  (Del.)  510;  Com.  y.  Stahl,  7  Allen 
(Mass.)  304;  State  y.  Mathews,  2  Dey.  ft  B.  (N.  C.)  424. 

4««  State  y.  Mathews,  2  Dey.  ft  B.  (N.  C.)  424.  See,  also,  Estes  y. 
State,  2  Humph.  (Tenn.)  496. 
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house.  To  keep  such  a  place  is  a  public  nuisance  and  misde- 
meanor at  common  law,  not  only  because  of  the  tendency  of 
such  a  place  to  lead  to  breaches  of  the  peace,  but  also  because 
of  its  tendency  to  encourage  idleness  and  avariciousness,  and  to 
corrupt  the  public  morals.*®*  The  purpose  for  which  the  house 
is  kept  renders  it  disorderly,  and  no  noise  or  disturbance  is 
necessary.*  ®®  It  has  been  held  that  keeping  a  place  for  the 
illegal  sale  of  lottery  tickets  is  not  keeping  a  gaming  house,  nor 
a  nuisance,**^  and  that  a  telegraph  company  which  furnishes 
racing  news  to  a  common  gaming  house,  which  is  a  nuisance^ 
is  not  guilty  of  maintaining  a  nuisance.**^* 

Statutes  have  been  enacted  in  many  states  for  the  purpose  of 
suppressing  gaming,  and  these  statutes  cover  and  punish  many 
acts  which  were  not  punished  at  common  law.  The  statutes 
vary  very  much  in  the  different  states.  Generally  they  prohibit 
and  punish  gaming,  either  in  particular  places,  or  generally,  and 
in  any  place.*'*  And  they  punish,  not  only  the  keeping  of  a 
gaming  house,  but  the  permitting  of  gaming,  and  the  exhibition, 
setting  up,  or  keeping  of  gaming  tables  and  deviceSi  or  particu- 
lar kinds  of  tables  or  devices.*** 

r 

««B1  Hawk.  P.  C.  c.  75,  i  6;  Rex.  v.  Dixon,  10  Mod.  886;  Rex  v. 
Medlov,  2  Show.  80;  Rex  v.  Rogler,  1  Barn,  ft  C.  272;  U.  S.  v.  Dixon, 
4  Cranch,  C.  C.  107,  Fed.  Cas.  No.  14,970;  People  v.  King,  23  Hun, 
148,  83  N.  T.  587,  Beale's  Cas.  847;  Vanderworker  v.  State,  18  Ark. 
700;  State  v.  Haines,  30  Me.  65;  Lord  v.  State,  16  N.  H.  880,  41  Am. 
Dec.  729;  State  ▼.  Doon,  R.  M.  Charlt.  (Ga.)  1;  People  v.  Jackson, 
8  Denio  (N.  T.)  101,  45  Am.  Dec.  449,  Beale's  Cas.  121;  Com.  v. 
Western  Union  Tel.  Co.,  112  Ky.  855,  67  S.  W.  59,  99  Am.  St  Rep. 
299;  Thrower  y.  State,  117  Oa.  753,  45  S.  E.  126. 

4««  State  V.  Doon,  R.  M.  Charlt.  (Qa.)  1. 

««T  People  V.  Jackson,  8  Denio  (N.  T.)  101,  46  Am.  Dec.  449,  Beale*8 
Cas.  121. 

«o7aCom.  V.  Western  Union  Tel.  Co.,  112  Ky.  865,  67  S.  W.  59,  99 
Am.  St  Rep.  299. 

4M  See  Am.  ft  Eng.  Enc.  Law  (2d  Ed.)  tit  "Gaming." 

409  See  Id.  tit  "Qaming  Houses." 
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487.  Obscene  Libels. — ^An  obscene  libel  is  an  obscene  writing, 
book,  or  print.  To  publish  such  a  libel,  or  otherwise  expose  the 
same  to  public  view,  is  a  public  nuisance,  and  a  misdemeanor  at 
oosunon  law. 

To  publish  any  obscene  writing  or  print,  or  any  book  contain- 
ing obscene  matter,  by  selling  or  exhibiting  the  same,  or  to 
otherwise  expose  it  to  the  public  view,  is  clearly  a  public  nui- 
sance, because  of  its  tendency  to  corrupt  public  morals,  and 
to  shock  the  public  sense  of  decency,  and  it  is  well  settled  that 
it  is  indictable  as  a  misdemeanor  at  common  law.*^*^  "The  test 
of  obscenity,"  said  Chief  Justice  Cockburn  in  an  English  case, 
"is  this:  Whether  the  tendency  of  the  matter  charged  as  ob- 
scenity is  to  deprave  and  corrupt  those  whose  minds  are  open  to 
such  immoral  influences. "*^^  Depositing  obscene  matter  in  the 
mails  is  expressly  punished  by  an  act  of  congress.*^^*  On  an 
indictment  for  publishing  an  obscene  libel,  or  for  depositing 
obscene  matter  in  the  mails,  it  is  no  defense  for  the  accused 
to  say  that  he  was  actuated  by  a  good  motive,  as  by  the  desire 
to  correct  evils  and  abuses  in  sexual  intercourse.*^^ 

468.  Obscene,  Indecent,  or  Disgusting  Exhibitions. — ^Any  ob- 
scene or  indecent  exhibition  in  public,  or  any  exhibition  which, 
though  not  obscene  or  indecent,  is  so  disgusting  as  to  be  offen^ 
siye,  is  a  misdemeanor  at  common  law. 

Obscene  and  indecent  exhibitions,  which  tend  to  corrupt 
public  morals,  or  to  shock  the  public  sense  of  decency,  are 
clearly  public  nuisances,  and  indictable  at  common  law.    This 

*ToReg.  V.  Curl,  2  Strange,  788;  Reg.  v.  Hicklln,  L.  R.  8  Q.  B.  860, 
11  Cox,  C.  C.  19;  Reg.  v.  CarUle,  1  Cox,  C.  C.  229;  Com.  v.  Sharpless, 
2  Serg.  ft  R.  (Pa.)  91,  7  Am.  Dec.  632,  Beale's  Cas.  113;  Com.  v. 
Holmes,  17  Mass.  336;  McNalr  T.  People,  89  111.  441;  Bell  y.  State,  1 
Swan  (Tenn.)  42. 

*7i  Reg.  T.  Hlcklin,  L.  R.  8  Q.  B.  360,  11  Cox,  C.  C.  19. 

47iaRev.  St  §  3893;  U.  S.  v.  Wyatt,  122  Fed.  316. 

4T2  u.-  S.  V.  Harmon,  45  Fed.  414,  Beale's  Cas.  180. 
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is  tnie^  for  example,  of  obecene  and  indecent  tableaux  and  the- 
atrical performances,  obscene  and  indecent  pictures,  figures, 
and  the  like.^^'  On  the  same  principle,  it  is  a  misdemeanor 
to  let  a  stallion  to  mares  in  a  street  or  other  public  place.*^* 
An  exhibition  may  also  be  a  nuisance  because  of  itft  disgusting 
nature,  though  it  may  not  be  obscene  or  indecent  Thus,  where 
a  herbalist  publicly  exposed  in  bis  shop  on  a  highway  a  picture 
of  a  man  naked  to  the  waist,  and  covered  with  eruptive  sores, 
it  was  held  that  an  indictment  f  ir  nuisance  would  lie  because  of 
the  disgusting  and  offensive  nature  of  the  exhibition,  although 
there  was  nothing  immoral  or  indecent  in  the  picture,  and  al- 
though the  motive  in  exhibiting  it  was  innocent^^^ 

469.  Indecent  Exposure. — ^Indecent  exposure  of  the  person 
to  public  view,  if  intentional,  or  even  when  due  to  negligence, 
is  a  public  nuisance  and  a  misdemeanor  at  common  law.^^* 

To  render  indecent  exposure  a  public  nuisance,  the  exposure 
must  be  in  a  public  place,  or  else  it  must  be  in  such  a  place  that 
a  nimiber  of  persons  may  be  offended  by  it*''^  To  indecently 
expose  the  person  to  one  person  only  in  private  is  not  indictable 
unless  made  so  by  statute,^  ^^  though  if  the  exposure  is  made 

4T«Reg.  V.  Saunders,  1  Q.  B.  Dlv.  15,  IS  Cox,  C.  C.  116;  Com.  v. 
Sharpless,  2  Serg.  ft  R.  (Pa.)  91,  7  Am.  Dec.  632,  Beale's  Cas.  113; 
Pike  V.  Com.,  2  Duv.  (Ky.)  89. 

4T4  Crane  y.  State,  3  Ind.  193. 

*T5  Reg.  V.  Grey,  4  Fost.  ft  F.  78. 

*76Rex  V.  Sydlye,  1  Keb.  620,  10  St.  Tr.  Ap.  93;  Reg.  v.  Thallman. 
Leigh  Jl  C.  326,  9  Cox,  C.  C.  388;  Reg.  v.  Reed,  12  Cox,  C.  G.  1,  Beale's 
Cas.  369;  Reg.  v.  Harris,  L.  R.  1  C.  C.  282,  11  Cox,  C.  C.  659;  Com. 
y.  Haynes,  2  Gray  (Mass.)  72;  State  y.  Roper,  1  Dey.  ft  B.  (N.  C.) 
208;  State  y.  Rose,  32  Mo.  560;  Ardery  y.  State,  56  Ind.  328;  Britain 
y.  State,  3  Humph.  (22  Tenn.)  203;  Com.  y.  Spratt,  14  Phila.  (Pa.) 
865.    Cf.  Reg.  y.  WaUon,  2  Cox,  O.  C.  376, 

«7TReg.  y.  Thallman,  Leigh  ft  C.  326,  9  Cox,  C.  C.  388;  Reg.  y. 
Holmes,  Dears.  C.  C.  207,  6  Cox.  C.  C.  216;  Reg.  y.  Harris,  L.  R.  1  C. 
C.  282,  11  Cox,  C.  C.  659.  Lockhart  y.  State,  116  Ga.  557,  42  S.  B.  781; 
Morris  y.  State,  109  Ga.  351,  34  S.  E.  677. 

*T8Reg.  y.  Webb,  i  "^^^^  0.  r-.  338.  3  r'ox.  G.  C.  1S3;  Reg.  y.  Farrell, 
9  Cox,  C.  O.  446;  State  v    :..iiidrd.  18  Vt.  674. 
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publicly  the  fact  that  only  one  person  saw  it  is  immaterial.*''®* 
As  was  shown  in  a  previous  chapter,  persona  who  bathe  naked 
in  the  sea,  near  a  public  road,  along  which  women  pass,  and 
in  sight  of  women  so  passing,  are  guilty  of  a  public  nuisance;, 
and,  on  an  indictment  therefor,  it  is  no  offense  to  show  a  cus- 
tom to  bathe  there,  though  it  may  have  existed  for  half  a  cen- 
tury without  complaint..*^* 

470.  Obscene  and  Profane  Language.— It  ia  a  public  nuiaance 
and  a  miademeanor  at  common  law  to  publicly  utter  obscene 
language,  or  to  profanely  curse  or  swear  in  public. 

Both  obscene  language  and  profane  cursing  or  swearing  are 
punished  at  common  law  when  the  offense  is  committed  in  pub- 
lic, and  in  such  a  way  as  to  constitute  an  annoyance  to  the 
public,*®^  but  not  when  the  language  is  uttered  in  private,  for 
in  the  latter  case,  though  wrong,  it  is  not  a  public  nuisance.*®^ 
It  seems,  also,  that  a  single  act  of  profane  swearing  or  cursing 
is  not  indictable  imless  there  are  aggravating  circumstances.*®^ 

471.  Blasphemy. — ^Blasphemy  is  the  maliciouB  reviling  of  Ood 
or  the  Ohristian  religion.    It  is  a  misdemeanor  at  conunon  law. 

47sa  state  V.  Martin  (Iowa)  101  N.  W.  687. 

«7B  Reg.  V.  Reed,  12  Cox,  C.  C.  1,  Beale's  Caa.  869;  ante,  {  84.  And 
see  Rex  v.  Crunden,  2  Camp.  89. 

480  state  V.  AppUng,  26  Mo.  315,  69  Am.  Dec.  469;  Barker  v.  Com., 
19  Pa.  412;  Bell  v.  State,  1  Swan  (Tenn.)  42;  State  v.  Graham,  8 
Sneed  (Tenn.)  134;  Goree  v.  State,  71  Ala.  7;  State  v.  Ellar,  1  Dev. 
(N.  C.)  267;  State  v.  Powell,  70  N.  C.  67;  State  v.  Brewlngton,  84  N.  C. 
783;  State  y.  Chrlsp,  86  N.  C.  528,  89  Am.  Rep.  713;  Young  v.  State, 
10  Lea  (Tenn.)  165;  State  v.  Archibald,  59  Vt  548,  9  Atl.  862,  59  Am. 
Rep.  756. 

481  See  State  v.  Brewlngton,  84  N.  C.  783;  Ex  parte  Delaney,  43  Cal. 
478;  Com.  v.  Linn,  158  Pa.  22,  27  Atl.  843;  Toung  v.  State,  10  Lea 
(Tenn.)  165;  Gaines  v.  State,  7  Lea  (Tenn.)  410,  40  Am.  Rep.  64; 
State  V.  Pepper,  68  N.  C.  259,  12  Am.  Rep.  637. 

Delivering  a  written  communication  to  a  female  la  not  using  ob- 
scene, vulgar  or  profane  language  In  her  presence.  Williams  v.  States 
117  Ga.  13,  48  S.  E.  486. 

«92  See  the  cases  cited  in  the  note  preceding. 
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If  written  or  printed  and  published,  the  offense  is  called  ''Uas- 
phemons  libeL'' 

Strictly  speaking,  Christianity  is  not  a  part  of  our  common 
law,**'  but,  as  we  are  a  Christian  people,  the  reviling  of  Qod 
and  the  Christian  religion  is  offensive,  and  a  public  nuisance. 
To  openly  and  maliciously  blaspheme  not  only  offends  the  pub- 
lic sense  of  religion,  but  it  tends  to  provoke  breaches  of  the  pub- 
lic peace,  and  it  is  well  settled  that  it  is  a  misdemeanor  at  com- 
mon law.*^*     Malice  is  an  essential  element  of  the  offense.*" 

Blasphemous  Libel. — If  blasphemous  words  or  signs  are  writ- 
ten or  printed  and  published,  the  offense  is  called  ^blasphemous 
libeL^'  To  publish  a  blasphemous  libel  is  a  misdemeanor  at 
common  law.*®* 

472.  Drunkenness. — ^Public  drunkenness  is  &  nuisaaee  and 
misdemeanor  at  common  law. 

There  is  nothing  in  the  law  to  prevent  a  man  from  becoming 
ae  drunk  as  he  chooses,  provided  he  does  so  in  private,  but  he 
cannot  do  so  in  public,  since  his  drunkenness  then  becomes  a 
public  nuisance.  Statutes  were  enacted  at  an  early  day  in 
England  punishing  drunkenness  by  a  iine  and  by  sitting  in  the 
stocks,*^^  and  there  are  statutes  in  this  country  making  public 
drunkenness  a  misdemeanor ;  but,  independently  of  any  statute, 
it  is  a  nuisance,  and  indictable  as  a  misdemeanor  at  common 
law."** 

4MAnte,  S  457. 

«8«4  Bl.  Comm.  69;  Taylor's  Case,  1  Vent.  298,  Beale's  Caa.  96; 
People  y.  Ruggles,  8  Johns.  (N.  T.)  290,  5  Am.  Dec.  835;  Updegraph 
V.  Com.,  11  Serg.  ft  R.  (Pa.)  894;  Ex  parte  Delaney,  48  Cal.  478.  And 
see  People  v.  Porter,  2  Park.  Cr.  R.  (N.  Y.)  14. 

«uReg.  T.  Ramsay,  15  Cox,  C.  C.  231.  And  see  People  y.  RaggleB, 
supra;  Updegraph  y.  Com.,  supra. 

M«Rex  y.  Carllle,  3  Bam.  ft  Aid.  161;  Rex  y.  Waddlngton,  1  Bam. 
ft  C.  26.  See  Com.  y.  Kneeland,  20  Pick.  (Mass.)  211,  distinguishing 
between  "blasphemy"  and  "blasphemous  libel." 

MT4  Jac.  I.  c.  5;  4  Bl.  Comm.  64. 

488  Tipton  y.  State,  2  Terg.  (Tenn.)  542.  And  see  State  y.  WaUer, 
3  Murph.  (N.  C.)  229;  Hutchison  y.  State,  5  Humph.  (Tenn.)  142. 
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4tlZ.  Offenses  with  Bespect  to  Dead  Bodies.— It  is  a  misde- 
meanor at  common  law  to  so  treat  or  deal  with  a  dead  body  as 
to  shock  the  public  sense  of  decenqr. 

Thus,  it  has  been  held  a  misdemeanor  to  indecently  throw 
the  dead  body  of  a  child  into  a  river,  instead  of  bnrying  it,  or 
causing  it  to  be  buried  ;*••  to  inexcusably  leave  a  dead  body  ex- 
posed, instead  of  causing  it  to  be  buried  ;**^  to  unla^vfuUy  disin- 
ter a  dead  body  for  the  purpose  of  dissection,  or  for  any  other 
unlawful  purpose;***  to  sell  it,  without  lawful  authority,  for 
the  purpose  of  dissection,  or  to  take  it  with  intent  to  sell  it.*®* 
It  is  not  a  misdemeanor  to  cremate  a  body  instead  of  burying 
it,  unless  it  is  done  for  an  unlawful  purpose,  or  in  such  a  way 
as  to  amount  to  a  public  nuisance.***  To  bum  or  otherwise 
dispose  of  a  dead  body  to  prevent  the  holding  of  a  coroner's 
inquest  thereon  is  a  misdemeanor.***  This  subject  is  now  very 
generally  regulated  by  statute. 

VI.  Offenses  Affecting  the  Public  Tbabb. 

474.  In  General. — Certain  offenses  were  punished  ia  Kng land 
at  common  law  or  by  statute  because  they  injuriously  affected 
the  public  trade,  and  various  acts  are  punished  by  statute  in 
this  country  on  the  same  ground.  Among  the  offenses  which 
have  been  or  are  now  thus  punished  are  the  following: 

«69Kanayan'8  Case,  1  Me.  226,  Beale's  Caa.  115. 
.  490  Reg.  T.  Clark,  16  Cox,  C.  C.  171.    And  see  Reg.  v.  Vaun,  2  Den. 
C.  C.  326. 

«»iReg.  y.  Sharpe,  Dears,  ft  B.  C.  C.  160,  7  Cox,  C.  C.  214,  Beale's 
Cas.  176;  Rex  y.  Lynn,  1  Leach,  C.  C.  497,  2  Term  R.  783,  Beale's  Cas. 
108;  Com.  y.  Lorlng,  8  Pick.  (Mass.)  870;  Com.  y.  Cooley,  10  Pick. 
(Mass.)  37;   Tate  y.  State,  6  Blackf.  (Ind.)   110. 

«»2Rex  y.  Cundlck,  Dowl.  ft  R.  N.  P.  13;  Rex  y.  Gilles,  Rues,  ft  R. 
366,  note;  Thompson  y.  State,  106  Tenn.  177,  68  S.  W.  213,  51  L.  R.  A. 
883.  This  may,  howeyer,  be  authorized  by  law.  See  Reg.  v.  Feist, 
Dears,  ft  B.  C.  C.  590,  8  Cox,  C.  C.  18. 

«8  Reg.  y.  Price,  12  Q.  B.  Dly.  247,  15  Cox,  C.  C.  389. 

«»4  Reg.  y.  Price,  supra;  Reg.  y.  Stephenson,  13  Q.  B.  Diy.  881. 

C.  ft  M.  Crimes— 46. 
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1.  Qwling,  or  the  transporting  of  wool  or  sheep  out  of  the 

kingdom,  to  the  detriment  of  its  staple  mannf aetore. 

2.  Smuggling,  or  the  importing  of  goods  without  paying 

the  duties  imposed  by  law. 

3.  Fraudulent  bankruptcy. 

4.  Usury,  or  the  taking  of  excessive  interest  on  a  loan  or 

forbearance  of  money. 
6.  Cheating. 

6.  Forestalling  the  market,  regrating,  and  engrossing. 

7.  Monopolies. 

476.  Owling. 

The  offense  called  "owling'*  consisted  in  the  transporting  of 
wool  or  sheep  out  of  England,  to  the  detriment  of  its  staple 
manufacture.  It  was  an  offense  at  common  law,  and  was  also 
punished  by  the  statute  of  2  Edw.  III.  c  1,  and  other  early 
statutes.  It  was  called  "owling"  because  of  its  being  usually 
carried  out  at  night.**' 

476.  Smuggling. 

Smuggling  is  the  offense  of  importing  goods,  without  paying 
the  duties  imposed  by  the  laws  of  the  customs  and  excise. 
This  was  made  a  felony  by  statutes  in  England  when  com- 
mitted clandestinely.*^^  It  is  also  punished  in  this  country 
by  acts  of  congress.*®^ 

477.  Fraudulent  Bankruptcy. 

Another  offense  against  the  public  trade  is  fraudulent  bank- 
ruptcy. It  was  punished  by  statute  in  England  as  a  felony. 
It  consisted  in  England  in  the  bankrupt's  neglect  to  surrender 
himself  to  his  creditors,  his  nonconformity  to  the  directions  of 

«06  4  Bl.  Comm.  154. 

«9«4  Bl.  Comm.  154,  155. 

«T  See  Rev.  St.  U.  S.  §  3082;  tJ.  S,  v.  Thomas,  4  Ben.  870.  Fed.  Ca^ 
No.  16,473;  U.  S.  v.  Claflln,  13  Blatcht  184,  Fed.  Caa.  No.  14,798;  U.  & 
V.  Fraser,  42  Fed.  140. 
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the  bankruptcy  laws,  his  concealing  or  embezzling  his  effects, 
and  his  withholding  books  or  writings,  with  intent  to  defraud 
his  creditors.'*®*  In  this  country,  the  bankruptcy  law  of  1898 
contains  provisions  making  it  a  criminal  offense  to  commit  cer- 
tain acts  of  fraud  therein  specified.'*®®* 

478.  Usury. 

The  offense  of  usury  is  the  act  of  intentionally  taking  or  re- 
serving by  contract  a  greater  compensation  or  rate  of  interest 
foi*  the  loan  of  money  than  the  highest  rate  of  interest  allowed 
by  law.  In  England  the  rate  of  interest  was  first  limited  by 
the  statute  of  37  Hen.  VIII.  c.  9,  to  ten  per  cent.,  and  it  was 
made  a  misdemeanor  to  take  more.  This  was  followed  by 
other  statutes.*®®  In  this  country,  also,  there  are  statutes  in 
most  states  against  usury,  and  some  of  them,  like  the  English 
statute,  make  it  a  criminal  offense.  To  constitute  the  offense, 
the  taking  of  the  unlawful  interest  must  be  intentional,  and 
not  due  merely  to  a  mistake.*^^® 

479.  Cheating. 

The  common-law  offense  of  cheating  by  the  U3e  of  false 
weights  and  measures,  and  other  deceitful  practices  affecting 
the  public,  was  regarded  as  an  offense  affecting  the  public  trade, 
and  is  so  treated  by  Blackstone.*®^  It  has  already  been  con- 
sidered at  length  in  this  work  in  treating  of  offenses  against  the 
property  of  individuals.*®* 

4*8  4  Bl.  Comm.  156. 
«08aSee  post,  §  613(1). 
«9»  4  Bl.  Comm.  166. 

MO  See  Crawford  v.  Stete,  2  Ind.  112;  Block  v.  SUte,  14  Ind.  426. 
See,  also,  McAuly  v.  State,  7  Yerg.  (Tenn.)  626. 

Ml  4  Bl.  Comm.  167.    See  Respubllca  v.  PoweU,  1  DalL   (Pa.)   47, 
Mikeirs  Cas.  66. 
ftos  Ante,  §  360  et  seq. 
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480.  Forestalling,  SegraUng,  and  Engrossixig. 

Forestalling  the  market,  regrating,  and  engrossing  were  pun- 
ished in  England,  both  at  common  law  and  by  statute,  as  of- 
fenses against  public  trade.  "Forestalling''  the  market  was 
described  by  the  statute  of  6  &  6  Edw.  VI.  c.  14,  tq  be  the 
buying  or  contracting  for  any  merchandise  or  victual  coming 
in  the  way  to  market,  or  dissuading  persons  from  bringing  their 
goods  or  provisions  there,  or  persuading  them  to  enhance  the 
price  when  there.  "Regrating**  was  described  by  the  same  stat- 
ute to  be  the  buying  of  com  or  other  dead  victual  in  any  mar- 
ket, and  selling  it  again  in  the  same  market,  or  within  four 
miles  thereof.  '^Engrossing"  was  described  to  be  the  getting 
into  one's  possession,  or  buying  up,  large  quantities  of  com,  or 
other  dead  victuals,  with  intent  to  sell  them  again.  And  the 
total  engrossing  of  any  other  commodity,  with  an  intent  to  sell 
it  at  an  unreasonable  price,  was  an  indictable  offense  at  com- 
mon law.*^*  These  offenses  are  no  longer  punished  in  Eng- 
land, nor  are  they  punished  with  us,  unless  there  is  a  combina- 
tion or  conspiracy.*^* 

481.  Monopolies. 

'^Monopoly"  has  been  defined  in  England  as  a  license  or 
privilege  allowed  by  the  king  for  the  sole  buying  and  selling, 
making,  working,  or  using  of  anything  whatsoever,  whereby 
the  subject  in  general  is  restrained  from  that  liberty  of  manu- 
facturing or  trading  which  he  had  before.*^*  And  in  this 
country  it  has  been  defined  as  an  institution  or  allowance  by  a 
grant  from  the  sovereign  power  of  the  state,  by  commission,  let- 
ters patent,  or  otherwise,  to  any  person  or  corporation,  by  which 
the  exclusive  right  of  buying,  selling,  making,  working,  or  using 
of  anytliing  is  given.*®*     The  granting  of  monopolies  is  now 

iM)s4  Bl.  Comm.  168. 

M4Ante,  §§  147-149. 

B06  4  Bl.  Comm.  159;  1  Hawk.  P.  C.  281. 

»oo  Norwich  Gas  Light  Co.  v.  Norwich  City  Qas  Co.,  25  Conn.  88.' 
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yery  generally  prohibited  by  statate.  The  term  ^monopoly*' 
has  also  been  used,  somewhat  in  the  sense  of  engrossing^  to 
designate  the  act  of  a  person  or  corporation  in  obtaining  the 
control  of  a  particular  commodity,  or  of  a  particular  industry, 
without  any  grant  of  exclusive  rights  or  privileges  by  the  state. 
In  this  sense,  like  engrossing,  it  is  not  now  a  crime  unless  there 
is  a  combination  of  several  persons  to  accomplish  such  an  end, 
in  which  case  the  combination  may  be  punishable  as  a  criminal 
conspiracy.*®^ 

VII.  Offenses  Against  the  Law  of  Nations. 
482.  In  OeneraL 

Many  acts  are  punished  as  offenses  against  the  law  of  na- 
tions,— among  others,  piracy,  violation  of  safe-conducts  ot  pass- 
ports, and  infringement  of  the  rights  of  ambassadors.  The  law 
of  nations  is  that  universal  law  of  society  which  regulates  the 
mutual  intercourse  between  one  state  and  another.  Black- 
stone  says :  ^^The  law  of  nations  is  a  system  of  rules,  deducible 
by  natural  reason,  and  established  by  universal  consent  among 
the  civilized  inhabitants  of  the  world,  in  order  to  decide  all  dis- 
putes, to  regulate  all  ceremonies  and  civilities,  and  to  insure  the 
observance  of  justice  and  good  faith  in  that  intercourse  which 
must  frequently  occur  between  two  or  more  independent  states, 
and  the  individuals  belonging  to  each.  This  general  law  is 
founded  upon  this  principle:  That  different  nations  ought, 
in  time  of  peace,  to  do  one  another  all  the  good  they  can,  and, 
in  time  of  war,  as  little  harm  as  possible,  without  prejudice 
to  their  own  real  interests.  And,  as  none  of  these  states  will 
allow  a  superiority  in  the  other,  therefore  neither  can  dictate 
or  prescribe  the  rules  of  this  law  to  the  rest;  but  such  rules 
must  necessarily  result  from  those  principles  of  natural  justice 
in  which  all  the  learned  of  every  nation  agree;  or  they  depend 
upon  mutual  compacts  or  treaties  between  the  respective  com- 

soTAnte,  S§  147-149. 
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mupstiesy  in  the  construction  of  which  there  is  ialso  no  judge 
to  resort  to  but  the  law  of  nature  and  reason,  being  the  only 
one  in  which  all  the  contracting  parties  are  equally  conversant, 
and  to  which  they  are  equally  subject  In  arbitrary  states,  this 
law,  wherever  it  contradicts,  or  is  not  provided  for  by,  the 
municipal  law  of  the  country,  is  enforced  by  the  royal  power ; 
but  since  in  England  no  royal  power  can  introduce  a  new  law, 
or  suspend  the  execution  of  the  old,  therefore  the  law  of  nations 
(wherever  any  question  arises  which  is  properly  the  object  of 
its  jurisdiction)  is  here  adopted  in  its.  full  extent  by  the  com- 
mon law,  and  is  held  to  be  a  part  of  the  law  of  the  land« 
*  ♦  *  Offenses  against  this  law  are  principally  incident 
to  whole  states  or  nations,  in  which  case  recourse  can  only  be 
had  to  war,  which  is  an  appeal  to  the  God  of  hosts  to  punish 
such  infractions  of  public  faith  as  are  committed  by  one  inde- 
pendent people  against  another ;  neither  state  having  any  supe- 
rior jurisdiction  to  resort  to  upon  earth  for  justice*  But  where 
the  individuals  of  any  state  violate  this  general  law,  it  is  then 
the  interest  as  well  as  duty  of  the  government  under  which  they 
live  to  animadvert  upon  them  with  becoming  severity,  that  the 
peace  of  the  world  may  be  maintained."*^®® 

In  this  country,  as  we  have  seen,  the  federal  courts  have  no 
common-law  jurisdiction  in  criminal  matters.  They  can  pun- 
ish no  act  until  congress  has  made  it  a  crime,  a£Bxed  the  pun- 
ishment, and  conferred  upon  them  jurisdiction  of  the  offense.*^® 
Without  this,  therefore,  they  could  not  punish  offenses  against 
the  law  of  nations.  The  power  of  congress  in  the  matter  de- 
ponds,  of  course,  upon  the  constitution  of.  the  United  States. 
That  instrument  expressly  confers  upon  congress  the  power  to 
define  and  punish  piracies  and  felonies  committed  on  the  high 
seas,  "and  offenses  against  the  law  of  nations."**®  This  gives 
congress  full  power  to  provide  for  the  punishment  of  any  act 

BOS  4  Bl.  Comm.  66. 

509  Ante,  9  12b. 

BIO  Const  U.  S.  art.  1,  S  8. 
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whatever  which  is  an  offense  against  the  law  of  nations,*^  ^ 
and  it  has  exercised  this  power  in  a  number  of  cases.  In  snob 
of  our  states  as  administer  the  common  law  of  crimes,  offenses 
against  the  law  of  nations  are  doubtless  punishable  by  the  state 
courts.*^*** 

483.  Piracy. — ^Piracy  is  robbery  and  depredation  upon  the 
high  seas.  It  is  an  offense  against  the  law  of  nations,  and  a 
felony,  pimishable  by  death,  except  whore  a  different  punish- 
ment is  prescribed  by  statute. 

Piracy  has,  from  the  earliest  times,  been  regarded  as  a  crime 
against  the  law  of  nations.  ^^A  pirate  is  one  who  roves  th^ 
sea  in  an  armed  vessel,  without  any  commission  from  any  sov- 
ereign state,  on  his  own  authority,  and  for  the  purpose  of  seiz- 
ing by  force  and  appropriating  to  himself,  without  discrimina- 
tion, every  vessel  he  may  meet.  For  this  reason,  pirates,  ac- 
cording to  the  law  of  nations,  have  always  been  compared  to 
robbers,  the  only  difference  being  that  the  sea  is  the  theater  of 
the  operations  of  one,  and  the  land  of  the  other.  And  as  gen- 
eral robbers  and  pirates  upon  the  high  seas  are  deemed  enemies 
of  the  human  race,  making  war  upon  all  mankind  indiscrim- 
inately, the  vessels  of  every  nation  have  a  right  to  pursue,  seize, 
and  punish  them.''*^*^  The  offense  of  piracy,  by  the  common 
law,  the  law  of  nations  being  a  part  of  the  common  law,  "con- 
sists  in  committing  those  acts  of  robbery  and  depredation  upon 
the  high  seas  which,  if  committed  upon  land,  would  have 
amounted  to  a  felony  there."**'  Stephen  says:  "Piracy,  by 
the  law  of  nations,  is  taking  a  ship  on  the  high  seas,  or  within 
the  jurisdiction  of  the  Lord  High  Admiral,  from  the  posses- 
sion or  control  of  those  who  are  lawfully  entitled  to  it,  and 

Bii  See  U.  S.  V.  Arjona,  120  U.  S.  479. 

BiiA  Respubllca  v.  De  Longchamps,  1  Dall.  (Pa.)  Ill,  Mikeirs  Cas. 
83. 

B12  Nelson,  J.,  In  Trial  of  Officers  of  The  Savannah,  p.  371.  See, 
generally,  4  Bl.  Comm.  71;  Rex  v.  Dawson,  13  How.  St  Tr.  454. 

Bi«  4  Bl.  Comm.  72. 
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carrying  away  the  ship  itself,  or  any  of  its  goods,  tackle,  ap- 
parel, or  furniture,  under  circumstances  which  would  have 
amounted  to  robbery  if  the  act  had  been  done  within  the  body 
of  an  English  county.  Whoever  conunits  piracy,  by  the  law 
of  nations,  is  liable  (it  seems)  to  the  same  punishment  as  if 
the  act  constituting  piracy  had  been  committed  within  the 
body  of  an  English  county."*^**  In  the  United  States,  as  we 
have  seen,  the  federal  constitution  expressly  authorizes  con- 
gress to  define  and  pimish  piracies  and  felonies  on  the  high 
seas,  and  offenses  against  the  law  of  nations ;  and,  in  pursuance 
of  such  authority,  an  act  has  been  passed  by  congress  punish- 
ing by  death  any  person  who  shall  commit  the  crime  of  piracy 
^'as  defined  by  the  law  of  nations,"  and  who  shall  be  brought 
into  or  found  in  the  United  States.*** 

484.  Violation  of  8af  e-Oonducta  or  Pasaporti. 

It  is  an  offense  against  the  law  of  nations  to  violate  safe- 
conducts  or  passports  expressly  granted  by  the  sovereign  or 
chief  executive  of  a  nation  or  his  ambassadors  to  the  subjects 
of  a  foreign  power  in  time  of  mutual  war,  or  to  conmiit  acts 
of  hostility  against  such  as  are  in  amity,  league,  or  truce,  and 
are  in  the  country  under  a  general  implied  safe-conduct,  and 
one  who  committed  such  an  offense  was  indictable  at  common 
law.***  In  this  country,  under  the  power  to  define  and  punish 
offenses  against  the  law  of  nations,  congress  has  passed  an  act 
expressly  punishing,  by  imprisonment  and  fine,  any  person 
"who  violates  any  safe-conduct  or  passport  duly  obtained  or 
issued  under  authority  of  the  United  States."**^ 

61  &  steph.  Dig.  Crim.  Law,  art  104.     • 

016  Const  U.  S.  art.  1,  9  8;  Rev.  St  U.  S.  9  6368  et  seq.  See  U.  S. 
V.  Palmer,  8  Whesit.  (U.  S.)  610;  U.  S.  v.  Klintock,  5  Wheat  (U.  8.) 
144;  U.  S.  V.  Holmes,  5  Wheat  (U.  S.)  412. 

Bi«  4  Bl.  Comm.  68. 

BIT  Rey.  St  U.  S.  9  4068. 
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486.  Infringement  of  Bights  of  Ambassadors. 

The  common  law  of  England  recognized  to  the  full  extent 
the  rights  and  privileges  of  ambassadors  as  established  by  the 
law  of  nations,  and  punished  violations  thereof. *^^®  In  this 
country,  congress  has  prescribed  a  punishment  and  fine  for  as- 
saulting, wounding,  imprisoning,  or  in  any  other  manner  of- 
fering violence  to  the  person  of  a  public  minister,  "in  viola- 
tion of  the  law  of  nations.^'***  Such  of  our  states  as  recog- 
nize the  conmion  law  of  crimes  punish  these  offenses  as  at  com- 
mon law.*^*** 

B18  4  Bl.  Comm.  70. 

»0Rev.  St.  U.  S.  9  4062.  See  2  Wbart.  Crlm.  Law,  §  1899;  U.  S.  v. 
Jeffers,  4  Craneb,  C.  O.  704,  Fed.  Cas.  No.  15,471;  U.  S.  v.  Llddle,  2 
Wash.  C.  C.  206,  Fed.  Cas.  No.  16,698;  U.  S.  v.  Ortera,  4  Wash.  C.  C. 
681,  11  Wheat.  467,  Fed.  Cas.  No.  16,971. 

Bivft  Respubllca  v.  De  Longchamps,  1  Dall.  (Pa.)  Ill,  MiheU's  Cas. 
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I.    Ju&ISDIOTION    IN    GeNEILAI.. 

486.  Cteneral  Rule. — ^A  oonntry  or  state  may  pimi«h  any  per- 
son, except  foreign  ambasslulors  or  ministers  and  their  serv- 
ants, for  offenses  committed  within  its  limits,  but,  as  a  general 
rale,  the  laws  of  a  country  or  state  have  no  operation  beyond 
its  territorial  limits,  and  ordinarily,  therefore,  the  courts  of  a 
country  or  state  have  no  jurisdiction  to  punish  for  offenses  com- 
mitted beyond  such  limits.^ 

As  we  shall  see  in  the  course  of  this  chapter,  there  are  some 
real  exceptions  to  this  rule,  and  many  apparent  exceptions.  In 
treating  of  the  subject  of  jurisdiction,  we  shall  first  consider 
shortly  the  extent  of  the  territorial  limits  of  a  country  or  state, 
and  particularly  of  our  own  country  and  states,  after  which  we 
shall  consider  the  power  of  a  nation  or  state  to  punish  citizens 
or  subjects  of  other  nations  or  states,  and  the  power  to  punish 
offenses  by  citizens  or  subjects  abroad.     We  shall  then  treat 

1  Reg.  V.  Keyn,  L.  R.  2  Exch.  Dlv.  63,  18  Cox,  C.  C.  403,  Beale*s  Cas. 
897;  State  v.  Barnett,  83  N.  C.  615;  People  v.  MerrlU,  2  Park.  Cr.  R. 
(N.  Y.)  590;  U.  S.  v.  Davis,  2  Sumn.  482,  Fed.  Cas.  No.  14,932,  Beale'9 
Cas.  398;  State  v.  Carter.  27  N.  J.  Law,  499.  Beale's  Caa.  407;  State  v. 
Wyckoff,  81  N.  J.  Law.  65,  Beale's  Cas.  899;  People  v.  Tyler,  7  Mich. 
161,  74  Am.  Dec.  703;  Tyler  v.  People,  8  Mich.  320;  State  v.  Hall,  11* 
N.  C.  909,  19  S.  B.  602,  41  Am.  St.  Rep.  822;  Johns  v.  State,  19  Ind. 
421,  81  Am.  Dec.  408;  PhiUips  v.  People,  56  III.  429;  Seattle  t.  Stat«. 
(Ark.)  84  S.  W.  477. 
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of  the  locality  of  Crimea,  and  finally  of  United  States  and  state 
jurisdiction  in  criminal  matters. 

487.  Territorial  Limits  in  Cteneral. 

Since  jurisdiction  depends  to  a  great  extent  upon  territorial 
limits,  it  is  often  necessary,  in  criminal  prosecutions,  to  ascer- 
tain  exactly  T^liat  the  territorial  limits  of.  a  country,  state,  or 
county  are.  \\niere  two  countries  or  states  adjoin  on  the  land, 
the  line  between  them  is  fixed  by  occupancy  and  treaties  in 
the  case  of  the  United  States  and  foreign  countries.  As  be- 
tween the  different  states,  it  is  fixed  by  original  colonial  grants, 
by  enabling  acts  of  congress,  by  compacts  between  the  states 
with  the  consent  of  congress,  or  by  suits  between  states  in  the 
supreme  court  of  the  United  States  to  ascertain  and  establish 
boundaries.  The  boundary  lines  between  the  different  counties 
of  a  state  are  fixed  by  the  statutes  of  the  states. 

488.  Countries,  States,  or  Oounties  Bounded  by  the  Sea. 

(a)  In  OeneraL — It  has  repeatedly  been  said  |jy  writers  on  ^ 
^  ij\teri;^tiQnal  law  that  the  jurisdiction  of  4  nation  bordering 
on  the  sea  extends  not  merely  to  low-water  mark  on  the  shore^ 
but  into  the  sea  to  the  distance  of  a  cannon  shot,  estimated  at 
one  marine  league,  or  three  miles,  from  low-water  mart;  ancf 
it  has  been  very  generally  assumed  from  this  that  a  nation 
•  has  jurisdiction  to  punish  offenses  against  its  laws  if  commit- 
Ited  at  any  place  within  such  limits.^     Whether  this  doctrine, 
Ihowever,  gives  jurisdiction  to  punish  for  acte.fioiQiaiil^dTjaJt"" 
^any  place  within  the  thfee-mile  limit,  in  the.,  absence  of  a  stat- 
ute, has  been  rendered  very  doubtful  by  a  late  decision  in  Eng- 
land, in  which  it  was  held  by  the  court  of  criminal  appeal,  in 
the  absence  of  any  statute  covering  the  case,  that  an  indictment 

•  See  1  Kent,  Comm.  29;  1  Hale,  P.  C.  164;  Com.  ▼.  Manchester,  152 
Mass.  230,  26  N.  E.  118,  23  Am.  St  Rep.  820,  Beale's  Gas.  930;  Man- 
chester ▼.  Massachusetts,  189  U.  S.  240.  And  see  11  Am.  Law  Rev. 
625  et  seq. 
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for  manslaughter  would  not  lie  against  the  master  of  a  Gkrmas 
vessel,  who  was  himself  a  German  subject,  for  negligently  run- 
ning into  and  sinking  an  English  ship,  and  causing  the  death 
of  an  English  subject  thereon,  though  the  collision  and  death 
occurred  within  three  miles  of  the  shores  of  England.  A  ma- 
jority of  the  court  held  that  the  territorial  limits  of  a  nation 
do  not  extend  beyond  low-water  mark  on  the  shore ;  that,  though 
a  nation  has  a  qtuisi  jurisdiction  over  the  sea  for  a  distance  of 
three  miles  from  the  shore  for  the  purpose  of  military  and 
police  regulations,  this  part  of  the  sea  is  no  part  of  its  terri- 
tory ;  and  that,  in  the  absence  of  legislation  on  the  subject,  its 
courts  have  no  jurisdiction  to  take  cognizance  of  and  punish 
an  act  committed  there  by  a  foreigner  on  a  foreign  ship.* 
Since  this  decision,  a  statute  has  been  enacted  in  England  ex- 
tending the  admiralty  jurisdiction  in  criminal  matters,  and 
the  jurisdiction  of  the  central  criminal  court,  to  which  such 
jurisdiction  has  been  transferred,  to  the  distance  of  a  marine 
league  into  the  sea.* 
*  ^  In  this  country,  also,  statutes  to  this  effect  have  been  enacted 

and  upheld..  ..Jn  ilas^acbuaetts  it  was  held JJiat  the  territorial 
i     ^y^  jurisdiction  of  the  state  over  the  adjacent  seafli,  subject  to  the 

*  ^  ^  common  right  of  navigation,  extends  to  the  distance  of  at  leasts 
/  ^^  a  marine  league  from  the  shore,  and  over  bays  running  ^nto^ 
\  the  state  which  do  not  exceed  in  width  two  marine  leagues  at 
the  mouth,  and  a  statute  regulating  fisheries  in  such  waters, 
and  punishing  violations  of  its  provisions,  was  upheld.*  This 
decision  was  affirmed  by  the  supreme  court  of  the  United 
States.* 

•  Reg.  V.  Keyn,  L.  R.  2  Bxch.  Dlv.  63.  13  Cox.  C.  C.  403,  46  L.  J. 
Mag.  Cas.  17.  Beale's  Cas.  897.  And  see  U.  S.  v.  Kessler.  Baldw.  16, 
Fed.  Cu.  No.  16.628. 

4  41  ft  42  Vict  c.  73. 

B  Com.  V.  Manchester.  162  Mass.  280.  26  N.  E.  118.  23  Am.  St.  Rep. 
S20,  Beale's  Cas.  980.  in  this  case.  Buszard's  Bay  was  held  to  be 
within  the  territorial  Jurisdiction  of  Massachusetts. 

•  Manchester  v.  Massachusetts,  139  U.  S.  240. 
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(b)  Bays  and  Oikpf  Armji  nf  ihp.  /?^a.— Wh^n  a  river,  ha-  ^"^"""^^^^i*:^^ 
ven,  bay,  op  other  arm  of  the  sea,  extends  into  a  country  or 
State,  it  is  not  only  within  the  territorial  limits  c)jF_the  conn- 
try  or  state  to  an  imaginary  line  drawn  between  the  further- 
most points  of  land,  or  faiices  terrae,  but  it  is  also  with  the  body 
of  a  coimty  of  the  state,  and  subject  to  the  common-law  juris- 
diction, if  it  is  so  narrow  that  a  person  standing  on  one  shore 
can  reasonably  discern  by  the  naked  eye  what  is  being  done  on 
the  other  shore.''  According  to  this  doctrine  it  has  been  held 
that  the  county  of  Suffolk,  in  Massachusetts,  extends  to  all  the 
waters  of  Boston  harbor  between  the  circumjacent  islands  down 
to  Great  Brewster  Island  and  Point  Allerton,  and  that  the 
courts  of  such  county  have  jurisdiction  of  offenses  against  the 
laws  of  the  state  committed  on  a  vessel  lying  in  such  waters.® 

(c)  Long  Island  Sound. — The  waters  of  Long  Island  sound 
are  'Tiigh  seas,'^  within  the  meaning  of  the  federal  constitution 
and  acts  of  congress,  except  such  parts  as  are  within  the  fauces 
terrae.^  Within  the  fauces  terras,  as  in  the  Huntington  and 
Nbrthport  bays,  and  in  New  Haven  harbor,  but  not  outside, 
such  waters  are  within  the  territorial  limits  and  jurisdiction  of 
the  states  of  "New  York  and  Connecticut,  and  within  the  body 
of  the  counties  thereof.*^ 

(a)  In  GenemZ.— Thejimsdiction  of  a  state  extends  over  all        j  ^ 
rivers  and  lakes  lying  ^ithin\ its  territorial  limits^  unless  there       ^    V.vv< 
is  some  compact  to  the  contraiy.^^     Its  jurisdiction  over  a  river 

• 

Tl  Kent,  Comm.  80;  U.  S.  v.  Bevans,  3  Wheat.  (U.  S.)  336;  U.  S.  v. 
Grush,  5  Mason,  290,  Fed.  Cas.  No.  15,268;  Com.  v.  Peters,  12  Mete. 
(Mass.)  387;  Manley  v.  People,  7  N.  Y.  295. 

8  U.  S.  V.  Grush,  5  Mason,  290,  Fed.  Cas.  No.  15,268,  per  Mr.  Justice 
Story.  See  Direct  U.  S.  Cable  Co.  v.  Anglo-American  Tel.  Co.,  2  App. 
Cas.  394. 

»U.  S.  v.  Jackalow,  1  Black  (U.  S.)  484;  U.  S.  v.  Peterson,  64  Fed. 
145,  147. 

10  Manley  v.  People,  7  N.  Y.  295. 

11  Biscoe  V.  State,  68  Md.  294 ;  People  v.  Tyler,  7  Mich.  161,  74  Am. 
Dec.  703;  Tyler  v.  People,  8  Mich.  320. 
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forming  the  boundary  between  it  and  another  state  depends^ 
in  the  absence  of  any  compact,  upon  whether  its  territorial  lim- 
s   its  extend  to  the  middle  of  the  stream,  or  to  the  one  or  the 
1^  "*      other  of  the  banks.     When  a  great  river  is  the  boundary  be- 
!^y{m    t ween  two  states,  if  the  original  property  was  in  neither  state, 
.^\h^§      and  there  is  no  convention  respecting  it,  each  holds  to  the 
"  i*^     /      middle  ^1  JUi8_gi?eam.     But  when  one  state  was  the  original 
n/^^-^-^  tj     proprietor,  and  has  granted  ihe  territory  on  one  side  only,  it 


^  r^tJTTTiF  the 'river  within  its  own  domain,"aric["flie^  newly-created 

state  extends  onTy" to  fhe  Tow-water  mark  on  the  river.**  There 
is  a  distinction,  however,  between  ownership  and  jurisdiction, 
and  there  may  be  jurisdiction  without  ownership.*^  Thus, 
it  is  the  general,  though  perhaps  not  universal,  rule,  that  ju- 
risdiction of  the  surface  of  a  river  forming  the  boundary  be- 
tween the  states  has  been  made  concurrent  between  the  states 
throughout  its  whole  width,  though  the  actual  state  boundary 
may  be  at  low  water  mark  on  one  side  of  the  river  or  may  be 
at  the  thread  of  the  stream.^*  And  statutory  provisions,  giv- 
ing adjoining  counties  concurrent  jurisdiction  over  offenses 
committed  within  a  certain  distance  of  the  county  line,  are 
common.*®*  , 

(&)  The  Great  Lakes, — It  has  been  held  by  the  supreme 
court  of  the  United  States  that  the  great  lakes  in  this  coun- 
try are  within  the  general  designation  of  "high  seas"  in  the 
federal  constitution  and  acts  of  congress,  and  it  was  therefore 
held  that  the  federal  courts  had  jurisdiction  of  an  offense  com- 
mitted on  an  American  vessel  in  the  Detroit  river  beyond  tlie 

13  Chief  Justice  Marshall  In  Handly's  Lessee  t.  Anthony,  6  Wheat 
(U.  S.)  374;  Booth  y.  Shepherd,  8  Ohio  St.  248;  Com.  v.  Ckurner,  8 
Grat.  (Va.)  655;  McPaU  v.  Com.,  2  Mete.  (Ky.)  394. 

isaVattel,  Law  of  Nations,  Bk.  I,  9  295;  Com.  v.  Garner,  8  Grat 
(Va.)  655,  709. 

IS  Wedding  v.  Meyler,  192  U.  S.  573;  Roberts  v.  FuUerton,  117  Wis. 
222.  93  N.  W.  1111.  66  L.  R.  A.  958. 

isa  Hackney  v.  State  (Tex.  Cr.  App.)  74  S.  W.  654. 
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boundary  line  between  the  United  States  and  Canada.**  By 
an  act  of  congress  of  1890,  the  criminal  jurisdiction  of  the 
federal  courts  was  expressly  extended  over  the  Great  Lakes 
and  connecting  waters.***  The  limits  of  the  states  on  the 
Great  Lakes  extend  to  the  center  of  the  lakes,* '^  and  the  rivers 
connecting  them,  that  line  being  the  boundary  between  the 
United  States  and  the  British  possessions.***   *  #  1       / 

(c)  Hudson  River. — Altboufh.  for  some  pnrpngfig^  TTpw  Tor-  LX^^'^^i/^ 
sey  is  bounded  by  the  mid^V  ^f  thft  TTl]d?."fl  riVPI*  ai^d 

state   Ci\7J\^  tl]f>  lflTi/1    UTiHftr    flio   -arofor   t^   t>iflf    (^n^m 

jurisdiction,  not  onb^  over  the  water,  but  also  over 

rather  acknowledged  to  ^^^^^g  tOj  ^V^  "^'^t^  ^f  ,1^pf  Tflrk  bv         y.  • 
the  compact  between  those  states,  and  it  has  been  held,  there-         \ 
ioTQ^  that  the  courts  of  New  Jersey  have  no  jurisdiction  to 
punish  as  a  nuisance  the  obstruction  of  the  river  by  placing 
vessels  and  wrecks  on  the  shore  below  the  low-water  line.** 

(d)  Ohio  River. — ^By  the  Virginia  act  of  1783  doTnfnjiQTi  qjF 
the  territorj^  lying  uortK\^rjr)f^the  jOT^fp  ^WM.  ??&g  S?.4??^.-l2» 

^KeTeJer^  government,  and  by  the  Virginia  compact  of  1789 
concurrent  jurisdiction  over  jthe  river  itself  was  established  in 
the  states  boimded  by  it.  The  ultimate  title  to  the  river  itself 
is  in  West  Virginia  and  Kentucky,  which  as  successors  of  Vir- 

i4  U.  S.  V.  Rodgers,  160  U.  S.  249.  And  see  U.  S.  v.  Peterson,  64  Fed. 
146. 

i««Act  Sept  4,  1890  (26  Stat  p.  424,  c.  874);  U.  8.  Y.  Peterson,  64 
Fed.  146. 

i»  U.  S.  V.  Peterson,  64  Fed.  145,  147;  People  v.  Tyler,  7  Mich.  161, 
74  Am.  Dec.  703;  Tyler  v.  People,  8  Mich.  820. 

iBA  Treaty  of  Peace  with  Great  Britain,  1783.  8  U.  S.  Stat,  at  Large, 
p.  80,  art  II. 

Certain  counties  In  Michigan  and  Wisconsin,  bordering  on  the  great 
lakes,  have  common  Jurisdiction  of  an  offense  committed  anywhere 
on  the  lake  within  the  territorial  limits  of  the  state.  People  v.  Bou- 
chard, 82  Mich.  166,  46  N.  W.  282;  State  v.  McDonald,  109  V^ls.  506,  86 
N.  W.  602. 

i«  State  V.  Babcock,  SO  N.  J.  Law,  29.  See,  also.  In  re  Devoe  Mfg. 
Co.,  108  U.  S.  401;  People  v.  Central  R.  Co.,  42  N.  Y.  283. 
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own  to  low  water  mark  on  the  northwest  shore. 


^*>'        ^curreat  jurisdiction  however  resta-.ill- Ohio,  Indiana  JU^d  lUi- 


_  nois^.  Qach  of  which  has  power  to  ff^^yrro  p^'nf^Aa^  gpi^  jnnish 
crimes  committed  anywhere  on  the  surface  of  thfl  T^^^T  hfttween 
their  lateral  boiuxdaries.*** 


(^T3£?ift'"'*[*ftj7j]T  P^'^^^'^ — By  the  treaty  between  Great  Bri- 
tain, France  and  Spain  in  1763  the  middle  of  the  River  Mis- 
sissippi 'became  the  boundary  between  the  English  possessions 
on  the  east  and  the  French  and  Spanish  possessions  on  the 
west*^  The  treaty  of  1795  with  Spain  xecognized  the  same 
boundary  and  guaranteed  to  both  nations  freedom  of  naviga- 
tion of  the  river  throughout  its  whole  length  and  breadth.*^* 
In  1803,  by  the  Louisiana  purchase,  the  Federal  government 
.  succeeded  to  all  the  rights  of  France  and  Spain  to  the  shores 
s  \  of  the  Mississippi,  and  incidentally  to  their  rights  in  the  river 
^  itself.*®  JFylloTviny  th?  precedent  established  by  the  treaties 
it  has  been  the  practice  in  admittin£  states  borderuu2L-QiL-tIie 
river  to  define""  their  boundaries  as  exi 


>  - 


thereof^  |mt  to  give  states  on  o^poaite.  fiidea. 


Icurrent  jurisdiction  over  its  whole  fereadtju* 


8a 


i««  Wedding  V.  Meyler,  192  U.  S.  573;  Dugan  v.  State,  126  Ind.  180, 
28  N.  B.  171,  9  L.  R.  A.  121;  Welsh  v.  State,  126  lad.  71,  26  N.  B.  flit, 
9  L.  R.  A.  664;  State  t.  Sterens,  1  Ohio  Dec.  (Reprint)  82,  2  West 
Law  J.  66;  Com.  v.  Louisville  ft  E.  Packet  Co.  (Ky.)  80  S.  W.  164. 

iTMiiBOuri  V.  Kentucky,  11  Wall.  (U.  S.)  396. 

iTa  8  St.  at  Large,  p.  140. 

18  8  St  at  Large,  p.  200. 

18a  Missouri  y.  Kentucky,  11  Wall.  (XT.  S.)  396;  State  v.  George,  60 
Minn.  608,  63  N.  W.  100;  State  v.  Cameron,  2  Cfaand.  (Wis.)  172,  2 
Pin.  490;  Roberts  v.  Fullerton,  117  Wis.  222.  93  N.  W.  1111,  66  L.  R. 
A.  963;  Wiggins  Ferry  Co.  t.  Reddig,  24  111.  App.  260;  State  v.  Met- 
calf,  66  Mo.  App.  681;  State  y.  Mullen,  36  Iowa,  199;  State  y.  Sea- 
grayes  (Mo.  App.)  86  S.  W.  926. 

The  case  of  Phillips  v.  People,  66  111.  429,  in  apparent  conflict  with 
this  rule,  if  so  construed,  is  of  doubtful  authority.  The  fact  that  the 
boat  in  the  Phillips  case  was  tied  to  the  Illinois  shore  might  be  re- 
garded as  a  controlling  circumstance,  but  the  same  fact,  though  pres- 
ent, was  not  deemed  material  in  Wedding  y.  Meyler,  192  U.  S.  673. 
Soe,  also,  State  v.  Plants,  26  W.  Va.  119,  62  Am.  Rep.  211. 
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(/)  Missouri  River, — The  Missouri  enabling  act  provided 
that  the  state  of  Missouri  should  extend  to  the  middle  of  the 
main  channel  of  the  Missouri  river,  and  should  have  concur-- 
rent  jurisdiction  over  its  whole  width.*  • 

480.  Vessels  of  a  Nation  as  a  Part  of  its  Territory. 

(a)  In  OeneraU — ^With  respect  to  offenses  committed  on, 

vesselsj  it  J8  settled  bejpnd  ^any^jLH?^*^*'?  ^^^S*  t^®  admiralty,, ju- 

^diction  of  a  natiqiji  .egt^i},4a.  .Ciet...Yfa^fll»  flai1ing..,y.aAs?..Ug, 

nag,  while  they  are  on  tillf  h^flh  "fiftflii.  f?T  ,^^^  ^^?°r^°  of  a  nation 

are,  as  "flna^^T^g  ?fi]nT1fi°^^  T,r^y^^A  \^  g  j^^Tt^  n-f  its  territorv.'^^ 

"By  the  receive^  law  of  every  nation,  a  ship  on  the  high 
seas  carries  its  nationality  and  the  law  of  its  own  nation  with 
it,  and  in  this  respect  has  been  likened  to  a  floating  portion 
of  the  national  territory.  All  on  board,  therefore,  whether 
subjects  or  fqreijgners,  are  bound  to  obey  the  law  of  the  coun- 
try to  which  the  ship  belongs^. aa  though  they  were  actually 
^on  its  territory  on  land,  and  are  Uable  to  the  penalties  of  that 
law  for  any  offense  committed  against  it."^^  The  same  is  true 
of  the  vessels  of  a  nation  when  they  are  in  the  ports  or  navigable 
waters  of  another  nation.'^ 

Instate  y.  Metcalf,  66  Mo.  App.  681.  The  provision  for  concurrent 
jurisdiction  seems  to  have  been  overlooked  in  State  t.  Keane,  84  Mo. 
App.  127.    See  State  v  Beagraves  (Mo.  App.)  86  S.  W.  926. 

iMl  Kent,  Comm.  26;  Heg.  v.  Anaerson,  L.  JR.  1  C.  C.  161,  11  C!ox» 
C.  C.  198,  Beale'i  Cas.  896;  Heg.  v.  Lopez,  Dears,  ft  B.  C.  C.  626,  7 
Coz,  C.  C.  481;  Reg.  t.  Lesley,  Bell,  C.  C.  220,  8  Cox,  C.  C.  269,  Beale'a 
Cas.  311;  Reg.  v.  Carr,  10  d  B.  Div.  76.  16  Cox,  C.  C.  129,  62  L.  J. 
Mag.  Cas.  12,  47  Law  Times  (N.  S.)  461;  Reg.  v.  Armstrong,  18  Cox» 
C.  C.  184;  People  y,  Tyler,  7  Mich.  161,  74  Am.  Dec.  708;  Tyler  v. 
People,  8  Mich.  320. 

so  Per  Cockbum.  C.  J.,  in  Reg.  v.  Keyn,  L.  R.  2  fixch.  Div.  63.  18 
Cox.  C.  C.  403;  Reg.  y.  Lopez,  7  Cox,  C.  C.  431;  s.  c  sub.  nom.  Reg. 
T.  Sattler,  Dears,  ft  B.  626;  U.  S.  v.  Rodgers,  160  TJ.  S.  249. 

SI  Reg.  y.  Anderson,  L.  R.  1  C.  C.  161,  11  Cox,  C.  C.  198,  Beale's 
Cas.  896;  Rex  v.  Allen,  7  Car.  ft  P.  664,  1  Mood.  C.  C.  494;  U.  S.  v. 
Gordon,  6  Blatchf.  18.  Fed.  Cas.  No.  16,231.    And  see  U.   S.  v.  Mo* 

C.  ft  M.  Crimes — 47. 
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(b)  Concurrent  Jurisdiction  p/,  Other  jygfjon^.— ! 
bat  a  nation  has  jurisdiction  fiificJUa.  yesselsL  ^^?^ft  thfty  ^^ 

navigable  waters  of  another  nation  does  not,  in 

ti  tlift  nKqpnpp  ryf  trpflfy  provisions^  exclude  the  iurisdigtion  of 

^        the  other  nation.     Thelattfirhas  concurrent  jurisdifitiDn.    "It 


»  %"-  is  part  of  the  law  of  civilized  nations  that,  when  a  merchant 

f)  vessel  of  one  country  enters  the  ports  of  another  for  the  pur- 

"^  poses  of  trade,  it  subjects  itself  to  the  law  of  the  place  to 

which  it  goes,  unless,  by  treaty  or  otherwise,  the  two  countries 
have  come  to  some  different  understanding  or  agreement,*^* 
for,  as  was  said  by  Chief  Justice  Marshall,  "it  would  be  ob- 
viously inconvenient  and  dangerous  to  society,  and  would  sub- 
ject the  laws  to  continual  infraction,  and  the  government  to 
degradation,  if  such  merchants  did  not  owe  temporary  and 
local  allegiance,  and  were  not  amenable  to  the  jurisdiction  of 
the  country."^'  Thus,  if  a  seaman  on  a  British  vessel  should 
kill  another  seaman  while  the  vessel  is  in  a  port  of  the  United 
States,  or  vice  versa,  either  nation  would  have  jurisdiction  to 
punish  him  for  murder,  without  regard  to  his  nationality.^* 

^/^491.  Jurisdiction  over  Foreignem. 

'^^^^   V  (^)  ^^  General.-'-AB  a  general  rule»,fo]pejffligr§  Residing  or 

f  ^     t '      j  being. in  a  country  are  subject  to  its  laws^  and  are  jnst  f^g  m^ifib 

I     /  i  liable  to  indictment  for  offenses  committed  against  j^g  ]^wa  ^ 

(      s4  citizens  are.^*     This  principle  applies  to  foreigners  commit- 

^  Glue,  1  Curt  1,  Fed.  Cas.  No.  15,679;  U.  S.  v.  Armstrong,  2  Curt  446» 
Fed.  Cas.  No.  14,467. 

ssWildenhus'  Case  (Mali  v.  Keeper  of  Jail),  120  U.  S.  1,  Beale'i 
Cas.  926;  Reg.  v.  Keyn,  L.  R.  2  Exch.  Div.  68,  18  Cox,  C.  C.  403,  Beale's 
Cas.  897;  Reg.  v.  Cunningham,  BeU,  C.  C.  72,  8  Cox,  C.  C.  104. 

saThe  Exchange,  7  Cranch  (U.  S.)  116. 

34  Reg.  y.  Keyn,  supra;  Wildenhus'  Case  (Mali  v.  Keeper  of  Jail), 
supra;  and  other  cases  cited  above. 

2BReg.  V.  McCafterty,  Ir.  R.  1  C.  L.  863,  10  Cox,  C.  C.  603;  U.  S.  v. 
Wiltberger,  5  Wheat  (U.  S.)  97;  In  re  Wolf,  27  Fed.  606;  People  v. 
McLeod  (N.  Y.)  25  Wend.  483,  1  Hill,  377,  87  Am.  Dec.  328;  State  v. 
Keighbaker  (Mo.)   83  S.  W.  523;  Com.  v.  Blodgett,  12  Mete.  (Mass.) 
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ting  crimes  upon  vessek  sailing  under  the  flag  of  a  country, 
whether  the  vessel  is  on  the  high  seas,  or  in  the  jports  or  nav- 
igable waters  of  another  country,  for  the  vessels  of  a  country,  i       ^ 
as  we  have  seen,  are  a  part  of  its  territory.^' 

(b)  Ambassadors  and  Consuls. — This  rule  does  not  apply  \      / 
to  foreign  ambassadors  or  ministers  and  their  retinue.    By  the  ]    t 
aw  of  nations,  they  cannot  M-flxreated  or  pup^sq^q  lor  <^TtfiM68rf  %a^ 

committed  in  the  country  to  which  they  are  deputed.^^     This    \W^/  / 
is  not  true,  however,  of  foreim  consuls.^  ^V  '   /  * 


«>>* 


\  4 


(c)  Belligerents. — It.iA.>jag^3eJ  that,  in  time  of  w^%,^J|j!gl;,       CJ"^ 
lifferent  who  commits  in  a  country  or  state  acts  which  would,«^^7i  ^* 

under  ordinary  circum^tf a.nflgft| ♦ba.jMWahabkaft.ft  C^UPaaggtiiUtt}'^       ^^ 
its  laws,  IS  not  punishable  .therefor  in  the  civil  courts,  but  must 
be  treateJ  as  a*prisoner  of  war  only.^®    This  principle  was  ap- 

*"^»Mi   L'  ^WMtwni— 1^1  ill      ■  ■  IIP  '  '  '"  "        ''*  -»  Htm 

pTiea  Quring  the  late  Civil  War  in  this  country.*®  It  seems 
that,  even  in  time  of  peace,  a  subject  of  one  of  two  foreign 
sovereigns  who  are  at  war  is  not  punishable  in  our  courts  for 
illegal  acts  in  our  territory,  if  he  is  an  officer  or  functionary 
of  the  foreign  sovereign,  or  if  the  foreign  sovereign  adopts  his 
act,  but  we  must  seek  redress  from  the  foreign  sovereign.*^ 

(d)  Ojfenses  by  Foreigners  Abroad. — ^Unless  jurisdiction  is 
conferred  by  some  statute,  the  courts  of  a  state  or  country  have 

56;  State  v.  Chapin,  17  Ark.  561,  66  Am.  Dec.  452.  And  see  State 
v.  Knight,  Tayl.  (N.  C.)  66,  2  Hayw.  109,  Beale's  Gas.  406. 

MReg.  v.  Anderson,  L.  R.  1  C.  C.  161,  11  Cox,  C.  C.  198,  Beale'i 
Cas.  895;  Reg.  v.  Lopez,  Dears,  ft  B.  C.  G.  525,  7  Cox,  C.  C.  431;  Reg. 
Y.  Carr,  10  Q.  B.  Dlv.  76,  16  Cox,  C.  C.  129,  62  L.  J.  Mag.  Cas.  12,  47 
Law  Times  (N.  S.)  451;  ante,  8  490. 

sTi  Kent,  Comm.  39;  Respublica  v.  De  Longchamps,  1  Dall.  (Pa.) 
Ill,  MikeU's  Cas.  33;  U.  S.  v.  Lafontaine,  4  Cranch,  C.  C.  173,  Fed. 
Cas.  No.  15,550;  State  v.  De  La  Foret,  2  Nott  ft  McC.  (S.  C.)  217. 

28  State  v.  De  La  Foret,  2  Nott  ft  McC.  (S.  C.)  217. 

«» 1  Whart  Crlm.  Law,  8  283. 

BO  Id.,  citing  The  Emulous,  1  Qall.  563,  Fed.  Cas.  No.  4,479;  Com.  y. 
Blodgett,  12  Mete.  (Mass.)  56;  People  v.  McLeod  (N.  T.)  26  Wend. 
483,  1  HiU,  377,  87  Am.  Dec.  328. 

»i  See  Coleman  v.  State  of  Tennessee,  97  U.  S.  509;  Com.  v.  Holland, 
1  Duv.  (Ky.)  182;  Hammond  v.  State,  8  Cold.  (Tenn.)  129. 
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no  jurisdiction  to  punish  a  citizen  or  €rabject  of  another  state 
or  country  for  an  offense  committed  beyond  its  territorial  lim- 
its, unless  the  act  takes  effect  and  constitutes  an  offense  within 
such  limits.'*  Nor,  according  to  the  better  opinion,  can  the 
legislature  of  a  state  punish  acts  committed  by  foreigners 
abroad,  where  the  act  does  not  take  effect  and  constitute  an  in- 
jury and  offense  within  its  territorial  limits.  This  was  de- 
cided in  an  early  North  Carolina  case,  in  which  it  was  held 
that  the  legislature  could  not  pimish  the  counterfeiting  of  its 
bills  of  credit  by  citizens  of  Virginia  in  Virginia.  "This 
state,"  said  the  courts  "cannot  declare  that  an  act  done  in 
Virginia  by  a  citizen  of  Virginia  shall  be  criminal  and  pun- 
ishable in  this  state.  Our  penal  laws  can  only  extend  to  the 
limits  of  this  state,  except  as  to  our  own  citizens."'*  The 
principle  has  also  been  recognized  in  other  states.'^  In  Texas 
there  is  a  decision  apparently  to  the  contrary.  A  statute  of 
that  state  punishing  any  person  who,  out  of  the  state,  should 
commit  an  offense  punished  by  the  laws  of  the  state,  and  not 
requiring  personal  presence,  was  held  valid,  and  it  was  held 
that  it  applied  to  and  rendered  punishable  forgery  in  another 
state  of  instruments  affecting  the  title  to  lands  in  Texas.'' 
Congress  has  enacted  a  statute  punishing  perjury  or  suborna- 
tion of  perjury  before  United  States  secretaries  of  legation 
and  consular  officers  without  express  restriction  to  citizens  of 
the  United  States.'^     It  seems  never  to  have  been  decided 

•s  Res.  V.  Keyn,  L.  R.  2  Exch.  Div.  68,  13  Cox,  C.  0.  408,  Beale's  Cas. 
897;  U.  S.  V.  Palmer,  8  Wheat,  (U.  S.)  610;  People  v.  Merrill,  2  Park. 
Cr.  R.  (N.  Y.)  590;  State  v.  Carter,  27  N.  J.  Law,  499,  Beale's  Cas.  407; 
People  V.  Tyler,  7  Mich.  161,  74  Am.  Dec.  708;  Tyler  v.  People,  8  Mich. 
820. 

88  State  y.  Knight,  Tayl.  (N.  C.)  65,  2  Hayw.  (N.  C.)  109,  fieale'i 
Cas.  406. 

84  People  V.  MerriU,  2  Park.  Cr.  R.  (N.  Y.)  590;  State  v.  Carter.  27 
N.  J.  Law,  499,  Beale's  Cas.  407.  And  see  Reg.  y.  Lewis,  Dears,  ft  B. 
C.  C.  182,  7  Cox,  C.  C.  277;  State  v.  Kelly,  76  Me.  881,  49  Am.  Rep. 
620. 

88  Hanks  v.  State,  18  Tex.  App.  289. 

88  See  Rev.  St  XT.  S.  §  4088  et  seq. 
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whether  this  statute  applies  to  foreigners,  or,  if  so,  "whether  it 
is  valid;  but  when  the  question  does  arise  it  will  very  prob- 
ably be  held  that  it  was  not  intended  to  apply  to  foreigners.*'' 

Homicide. — ^In  England  there  is  a  statute  punishing  for 
homicide  and  giving  the  English  courts  jurisdiction,  where  a 
person  is  feloniously  stricken,  poisoned,  or  otherwise  hurt  on 
the  high  seas,  or  in  any  other  place  outside  of  England,  and 
dies,  by  reason  of  the  injury,  in  England.  There  are  similar 
statutes  in  the  United  States.  These  statutes  are  undoubtedly 
valid  as  applied  to  homicide  committed  by  subjects  or  citizens 
of  England  or  of  the  state,  as  the  case  may  be.*®  In  England 
it  has  been  held  that  the  statute  only  applies  where  the  homi- 
cide is  committed  by  a  British  subject.**  In. this  country  it 
has  been  held  in  New  Jersey  that  such  a  statute  is  not  within 
the  powei*  of  the  legislature,  as  applied  to  homicide  committed 
by  foreigners  or  citizens  of  other  stAtes.*^  But  in  Massachu- 
setts such  a  statute  was  held  constitutional,  and  applicable  to 
a  homicide  by  a  foreigner  and  a  citizen  of  another  state,  who 
inflicted  the  injury  upon  the  deceased  in  a  British  ship  on  the 
high  seas.*^ 

Effect  of  Statutes. — ^In  England,  if  parliament  enacts  laws 
punishing  acts  by  foreigners  abroad,  the  courts  must  give  them 
effect,  whether  parliament  ought  to  have  enacted  them  or  not, 
and  leave  it  for  the  government  to  settle  the  question  of  in- 
ternational law  with  other  nations.*^  In  this  country,  state  stat- 

8T  See  Reg.  v.  Lewis,  Dears,  ft  B.  C.  C.  182,  7  Cox,  C.  C.  277;  State 
V.  Knight,  Tayl.  (N.  C.)  65.  2  Hayw.  (N.  C.)  109,  Beale's  Cas.  406. 

ssReg.  y.  ConoUy,  cited  In  Dears,  ft  B.  C.  C.  183;  Reg.  y.  Azzopardl, 
i  Car.  ft  K.  203,  2  Mood.  C.  C.  289. 

8»  Reg.  v.  Lewis,  Dears,  ft  B.  C.  C.  182,  7  Cox,  C.  C.  277. 

«o  state  y.  Carter,  27  N.  J.  Law,  499,  Beale's  Cas.  407.  And  see 
State  y.  Kelly,  76  Me.  331,  49  Am.  Rep.  620.  But  see  Hunter  y.  State, 
40  N.  J.  L^w,  495. 

41  Com.  y.  Macloon,  101  Mass.  1,  100  Am.  Dec.  89,  Beale's  Cas.  409. 
And  see  People  y.  Tyler,  7  Mich.  161,  74  Am.  Dec.  708;  Tyler  y.  People, 
8  Mich.  320. 

*2Per  Cockburn,  C.  J.,  In  Reg.  y.  Keyn,  L.  R.  2  Ezch.  Dly.  63,  13 
Cox,  C.  C.  403,  Beale's  Cas.  897. 
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ntes  undertaking  to  punish  for  crimes  committed  in  other  states 
by  citizens  of  such  other  states  have  been  held  void.** 

Acts  Without.  Taking  Effecj  Within,  a  Country  or  Staie. — 

I  I  and  foreigners  committed  in  fact  outside  of  its  territorial  lim- 
/  H  Its,  if  they  take  effect  and  constitute  an  injury  t<i  ita.iMim..xi<^- 
izens  or  subjects  within  its  limits.**  Thus,  a  state  mav  nun- 
ish  a  person  lor  advising  and  procuring  a  woman,  within  its 
limits,  to  take  a  drug  with  intent  to  cause  an  abortion,  though 
the  drug  may  be  procured  in  another  state,  and  sent  to  the 
woman  by  mail.**^  In  like  manner,  a  state  may  punish  for  acts 
done  in  another  state,  which  take  effect  and  constitute  a  nui- 
sance within  its  limits.*®  And  it  may  punish  a  man,  if  it  can 
obtain  jurisdiction  of  his  person,  JQL-2?urder  comjnitted^  l>j[ 
rs  r  •  shooting  across  the  line  from  another  state,**^  or  for  commit- 
^  ^  "  ting  a  crime  within  its  limits  by  means  of  an  innocent  agent.** 
In  these  cases,  however,  the  offense  is,  in  contemplation  of  the 
law,  committed  within  the  state.*®  In  an  Indiana  case  it  was 
said:  '^While  it  is  clear  that  the  criminal  law  of  a  state  can 
have  no  extraterritorial  operation,  it  is  equally  clear  that  each 
state  may  protect  her  own  citizens  in  the  enjoyment  of  life, 
liberty,  and  property,  by  determining  what  acts  within  her 
own  limits  shall  be  deemed  criminal,  and  by  punishing  the 
commission  of  those  acts.  And  the  right  of  pimishment  ex- 
tends not  only  to  persons  who  commit  infractions  of  the  crim- 
inal law  actually  within  the  state,  but  also  to  all  persons  who 

4«  State  V.  Knight,  Taylor  (N.  C.)  65,  2  Hayw.  (N.  C.)  109,  Beale'8 
Cas.  406;  State  v.  Carter,  27  N.  J.  Law,  499,  Beale's  Cas.  407. 
44  See  Holmes  v.  Jennlson,  14  Pet  (U.  S.)  640. 
40  State  V.  Morrow,  40  S.  C.  221,  18  S.  B.  863. 

4«P08t,  8  510. 

4T  See  State  v.  Hall,  114  N.  C.  909,  19  S.  B.  602,  41  Am.  St  Rep. 
822. 
48  Post  8  497. 
4»  Post,  8  494  et  seq. 
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commit  encTi  infractions  as  are,  in  contemplaiian  of  law,  with- 
in the  stata"*® 

482.  JiirisdicUon  over  Subjects  or  Oitizens  Abroad. 

^In  the  absence  of  legislation  on  the  subject,  the  courts  of  a 

mitted  by  its  subjects  or  citizens  in  another  state  or  countrv.^^  ^  / 
Thus,  where  a  citizen  of  Korth  Carolina,  while  standing  on 
the  i^Torth  Carolina  side  of  the  line  between  that  state  and 
Tennessee,  shot  across  the  line  and  killed  a  man  in  Tennessee, 
it  was  held  that  the  murder  was  committed  in  Tennessee,  and 
the  North  Carolina  courts  had  no  jurisdiction.*^  So,  where  a 
citizen  of  the  United  States,  on  board  a  United  States  mer- 
chant vessel  in  a  foreign  port,  shot  at  and  killed  a  person  on 
board  a  foreign  vessel,  it  was  held  that  the  homicide  was  com- 
mitted on  board  the  foreign  vessel,  and  the  federal  courts  of 
this  country  had  no  jurisdiction  to  punish  therefor.*^* 

It  is  well  settled,  however,  that  a  nation  has  the  power  to 
prohibit  and  punish,  acta  by  its  owi^.. subjects  or  citizen^  Avhile^ 
they  are.  in  a  f proifiD-^tate  PX.  £P^^ 
to  do  so.*^*    For  the  United  States  to  do  so,  it  has  been  Ecl5, 

^  M  Johns^Y.^3tate^  19  Ind.  421,  81  ^m.  Dec.  408.  And  see  People  v. 
Adams,  3  Denlo  (n!  Y.)  196;  4S  Am.  TDec/'TOCTTj^.  Y.  173. 

013  Coke,  Inst  48,  MikeU's  Cas.  684;  U.  S.  v.  Davis,  2  Sumn.  482, 
Fed.  Cas.  No.  14,932,  Beale's  Cas.  398;  State  v.  Hall,  114  N.  C.  909,  19 
8.  E.  602,  41  Am.  St.  Rep.  822;  People  v.  MerrUl,  2  Park.  Cr.  R.  (N. 
Y.)  590;  In  re  Stupp,  11  Blatchf.  124,  Fed.  Cas.  No.  13,562;  Musgrave 
V.  Medex,  19  Yes.  652;  People  v.  Tyler,  7  Mich.  161,  74  Am.  Dec.  703; 
Tyler  v.  People,  8  Mich.  320. 

B2  State  V.  Hall,  supra. 

fts  u.  S.  V.  Davis,  2  Sumn.  482,  Fed.  Cas.  No.  14,932,  Beale's  Cas.  398. 

B4 1  Whart  Crlm.  Law,  §§  273,  285,  note;  Com.  v.  Gaines,  2  Va.  Cas. 
172;  U.  S.  V.  Dawson,  15  How.  (U.  S.)  467;  State  v.  Main,  16  Wis. 
398. 

In  England,  a  statute  punishes  the  murder  of  one  British  subject 
by  another,  though  committed  in  a  foreign  country.  9  Geo.  IV.  c.  31, 
S  7;  Rex  v.  Sawyer,  Russ.  ft  R.  294;  Reg.  v.  Azzopardi,  2  Mood.  C.  C. 
289,  1  Car.  ft  K.  208. 
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•does  not  violate  the  provision  of  the  federal  constitution  en- 
titling  a  person  accused  of  a  crime  to  a  trial  in  the*  state  and 
district  in  which  it  was  committed,  for  this  provision  only  ap- 
plies to  offenses  committed  within  the  United  States.** 

Acts  of  Congress. — TJin  poTrrr  tn  puninh  ncto  99W3Utted~iaL. 
I  ^7     ^fcr^^gP^cp^tries  has  been  recognized  by  coflfl^easU-  .£itotljte3 
_^^-— *      have  hfifiiufiaacted  fiivinff  ministers  and  conaiila  of  the  TTnited 
|l  r-YA      States,  in  pursuance  of  treaties  with  China,  Japan,  and  cer-^ 
^     tain  other  countries,  jurisdiction  to_arrgim^  agd  ^yy^  in  t^^e 
manner  tnerein*  ITi'Dvided.iyQl  citizens 

charged  with  offenses  against  law,  commit|i><;^  ^^  nnnh  <yHC' 
tries,**'  an3~giving  like  jurisdiction  to  consuls  and  commercial 
agents  of  the  United  States  at  islands  or  in  countries  not  in- 
habited by  any  civilized  people,  or  recognized  by  any  treaty 
with  the  United  States.*^  Another  act  punishes  any  citizen  of 
the  United  States,  though  residing  or  abiding  in  a  foreign 
country,  who  shall,  without  the  permission  or  authority  of  the 
United  States,  "directly  or  indirectly  commence  or  carry  on 
any  verbal  or  written  correspondence  or  intercourse  with  any 
foreign  government,  or  any  officer  or  agent  thereof,  with  an 
intent  to  influence  the  measures  or  conduct  of  any  foreign  gov- 
ernment, or  any  officer  or  agent  thereof,  in  relation  to  any  dis- 
putes or  controversies  with  the  United  States."*®  Another 
statute  punishes  correspondence  with  rebels,  though  the  offense 
may  be  committed  in  a  foreign  country.**  Another  statute 
punishes  perjury  or  subornation  of  perjury  abroad  before  sec- 
retaries of  legation  and  consular  officers,  and  forgery  of  con- 
sular papers.®^ 

B»U.  S.  V.  Dawson,  15  How.  (U.  S.)  467. 

*  M  Rev.  St  §  4084.  See  In  re  Stupp,  11  Blatchf.  124,  Fed.  Cas.  No. 
13.662. 

•  BTRev.  St.  9  4088. 
58  Id.  S  6335.  ^ 
«•  Act  Cong.  Feb.  26,  1868. 

'    M  Rev.  St.  §  4083  et  sea, 
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IL  Locality  of  Offenses. 


493.  In  Gteneral. 


The  chief  difficulty  in  determining  whether  a  country  or  /  ^s/ 
fltate  hag  jurisdiction  to  take  cognizance  of  and  punish  an  '  v/ 
offense  is  in  determining  the,  ififiAJitX^of  offenggg|^   ^  offense 


ense 


is  clear.  In  some  cases^  however,  it  is  otherwise.  Thus,  if 
a  man  stands  in  one  state,  and  kills  another  hy  shooting  across 
the  line  into  another  state,  or  if  he  wounds  a  person  in  one 
^tate,  and  the  victim  dies  in  another,  or  if  a  man  steals  goods 
in  one  state,  and  carries  them  into  another,  or  if  he  does  an 
4ict  in  one  state,  which  takes  effect  and  constitutes  a  crime  in 
another, — in  these  and  many  other  cases,  difficulty  has  heen 
experienced  in  determining  the  locality  of  the  offense. 

494.  Act  Oommitted  in  One  Jurisdiction  and  Taking  Effect  in 
Another.  ^ 

To j'ender  one  guilty  of  an  offense  in  a  particular  j^urisdio-        i   /j 
tion,  it  is  not  always  necessary  that  he  shall  he  personally       |    / 
within  such  jurisdictioa  at  any  time.     A  person  who,  in  one 
j^unsdiction^  does  an  act^J^hich  takes"  effect,  ^lii  ?2ri£.lltV^^\  ^» 
crime  in  another,  may  be  punished  in  the  latter  ^urisdictiojij,^*^ 
if  he  can  be  apprehended  therein.'*     And  a  person  who  com- 


•iRez  V.  Brlsac,  4  East,  164;  Reg.  v.  Jones,  1  Den.  C.  C.  661,  4 
Cox,  C.  C.  198;  Com.  v.  Blandlng,  3  Pick.  (Mass.)  304,  15  Am.  Dec. 
.214;  Simpson  y.  State,  92  Oa.  41,  17  S.  E.  984,  44  Am.  St.  Rep.  75; 
Johns  v.  State,  19  Ind.  421;  U.  S.  v.  Davis,  2  Sumn.  482,  Fed.  Cas.  No. 
14,932,  Beale's  Cas.  398;  Ex  parte  Hedley,  31  Cal.  109;  State  v.  Mor- 
row, 40  S.  C.  221,  18  S.  E.  853;  Robbins  v.  State,  8  Ohio  St.  131;  State 
T.  Hall,  114  N.  C.  909,  19  S.  E.  602,  41  Am.  St.  Rep.  822. 

•>  Of  course  he  cannot  be  punished  if  he  cannot  be  apprehended, 
and  if  he  does  not  come  within  the  state  in  which  his  act  takes  ef- 
fect, there  is  no  way  in  which  he  can  be  apprehended  without  the 
^consent  of  the  country  or  state  in  which  he  is.  The  act  of  congress 
relating  to  interstate  rendition  of  fugitives  from  justice  does  not  ap- 
ply, for  it  only  applies  to  persons  who  flee  from  justice,  and  a  person 
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mits  a  crime  in  one  jnriBdictian^  for  which  he  may  be  there- 
pnnishedy  is  liable  for  its  continuous  operation  in  another  ju- 
risdiction, if  he  can  be  apprehended  in  the  latter.^'  We  shall 
see  the  application  of  this  principle  in  considering  the  locality 
of  particular  offenses.  We  shall  see,  for  esanaple^  tbAt  it  ap- 
plies  whcye  a  man  ^q  one  ^tate. shoots  aQXOaaih»lia%  and  kills 
or  wounds  a  man  in  another  stated  or  assaults  him^^'*  where 
a  man  in  one  state  sends  a  letter  containins  false  pretenses  by 
inaiT  to  another  state,  and  there  obtains  money  or  property  by 
means  of  such  ^etcnses,'"'  where  a  man  erects  a  nuisance  in 
one  state,  and  it  also  takes  effect  and  constitutes  a  nuisance  in 
another  state,^''^  or  publishes  a  libel  in  one  state  in  a  newspaper 
which  circulates  in  another  state,®®  where  a  man  commits  a 
crime  in  another  state  by  means  of  an  innocent  agent,®*  and 
in  many  other  cases. 

who  has  neyer  been  In  a  state  cannot  be  a  fugitive  from  Its  Justice. 
A  short  time  ago,  a  man  stood  in  North  Carolina,  and,  by  shooting 
across  the  line,  killed  a  man  in  Tennessee.  He  was  tried  for  murder 
in  North  Carolina,  and  acquitted  on  the  ground  that  the  homicide  was 
committed  in  Tennessee,  where  the  shot  took  eftect  The  authorities 
of  Tennessee  afterwards  applied  for  his  surrender  by  the  governor^ 
but  the  demand  was  refused,  on  the  ground  that  he  was  not  a  fugitive 
from  the  Justice  of  Tennessee,  as  he  had  not  been  in  that  state. 
State  V.  Hall,  114  N.  C.  909,  19  S.  E.  602,  41  Am.  St  Rep.  822;  State- 
T.  Hall,  115  N.  C.  811,  20  S.  E.  729,  44  Am.  St  Rep.  601. 

•8  2  Hawk.  P.  C.  c.  26,  {  37;  Com.  v.  Blanding,  8  Pick.  (Mass.)  804» 
16  Am.  Dec.  214. 

M  State  V.  Hall,  114  N.  C.  909,  19  S.  E.  602,  41  Am.  St  Rep.  822; 
post,  I  605  c. 

•0  Simpson  v.  State,  92  Ga.  41,  17  S.  E.  984,  44  Am.  St  Rep.  75; 
post,  I  607. 

•flReg.  V.  Jones,  1  Den.  C.  C.  561,  4  Cox,  C.  C.  198;  poet,  {  601. 

•T2  Hawk.  P.  C.  c  26,  I  37;  post,  |  610. 

•8  Com.  V.  Blanding,  8  Pick.  (Mass.)  804,  15  Am.  Dec.  214;  post,  l 
508.  A  prohibited  advertisement  in  a  newspaper  is  published  only 
at  the  place  of  publication  of  the  paper  and  not  in  each  county  lit 
which  the  paper  circulates.    State  v.  Bass,  97  Me.  484,  54  AtL  1118. 

€9  Com.  V.  White,  123  Mass.  480,  25  Am.  Rep.  116;  People  y.  Adama^ 
8  Denio  (N.  Y.)  190,  1  N.  Y.  178;  post,  |  497. 
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406.  Accessaries. 

(a)  Different  Counties. — When  a  felony  was  oommitted  in 
one  county  of  England,  and  a  p^^°^ii  y^m  arppgftflry  hfifffH  CT 

^after^he^ct^in  ,aj^Qtl?P.r  CftT].Pty»  it  lYJ^. JjaQfilteifljjatUB2S120^ 
law,  whether  he^conld  hf^  pnniRhp.d  in  ,<^i their  miiTity ,  Sir  MaT 
tEew  Hale  said:  "If  a  man  were  accessary  before  or  after  in 
another  connty  than  where  the  principal  felcfny  was  committed, 
at  common  law  it  was  dispunishable."''®  Other  writers  were 
of  opinion  that  the  accessarj'^  might  be  punished  where  the  fel- 
ony was  committed  J*    Jhe  question  was  .finally  set  at  jrest  by 

the  statute  q1.,?.0  Ediig.  J^X,A-.i4».l 
liable  to  indjctmftnt  in  tha  ^fmnty  in  whi^h  thty  ftbmJd  hfi' 

lis  statut 


1^ 


c> 


come  accessa 


a  part  of  our  commp^  la.iy^  }\nt  J71  ijgy?  T^'^^fitatefl  similar  statutes 
have  been  enacted.  Under  these  statutes,  the  prosecution  miisF 
be  in  the  countv  in  which  the  accused  became  accessary.'^^ 

(b)  Different  States, — In  Connecticut  it  has  been  held  that 
a  person  who,  while  in  another  state,  becomes  accessary  to  a 
felony  committed  in  Connecticut,  may  be  punished  as  acces- 
sary in  Connecticut,  if  he  can  be  apprehended,^*  but  the  de- 
cision is  not  supported  by  any  authority  whatever,  and  cannot 
be  sustained.     A  person  who,  in  one  state,  becomes  accessary, 
either  before  oT  after  the  fact,  to  a  felony  committed' by  the' 
jgrincipal  iii  i^notFer  state,  is  guilty  of^ a  crime  in  the  state  *ia*" 
.which  he  becomes  accessary,  and  may  be  punlslieJIKere,  Tut" 
he  is  not  guilty  as  an  accessary,  and  cannot  be  punished  as 
such,  unless  by  express  statutory  provision,  m  the  state  in' 


«%«  c^      ir^  ■«#«! 


70  1  Hale,  P.  C.  623;  2  Hale,  P.  C.  163.  The  reason  was  that  it  was 
thought  that  a  grand  Jury  of  one  county  could  not  take  cognizance 
of  the  acts  In  the  other.    2  Hale,  P.  C.  163. 

Til  East,  P.  C.  860. 

TsSee  1  Hale,  P.  C.  623. 

TsSee  Baron  v.  People,  1  Park.  Cr.  R.  (N.  Y.)  246;  Tully  v.  Com., 
18  Bush  (Ky.)  142,  151;  Com.  y.  Pettes,  114  Mass.  307. 

T4  state  v.  Grady,  84  Conn.  118.  See,  also.  State  y.  Ayers,  8  Baxt 
(Tenn.)  96. 
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which  the  felony  is  committed.'"^  As  the  principal  is  a  guilty 
agent,  the  doctrine  in  relation  to  crimes  committed  by  means 
of  an  innocent  agent  does  not  apply.'''  In  some  states,  juris- 
diction to  punish  in  such  cases  is  expressly  conferred  by  stat- 
ute, and  such  statutes  are  undoubtedly  valid.  Where  a  statute 
provided  that  ''every  person,  being  without  the  state,  commit- 
ting or  consummating  an  offense  by  an  agent,  or  means  within 
the  state,"  should  be  liable  to  punishment  by  the  laws  thereof 
in  the  same  manner  as  if  he  were  present,  and  had  commenced 
and  consummated  the  offense  within  the  state,  it  was  held  that 
it  applied  only  where  a  person  out  of  the  state  should  commit 
a  crime  which,  in  legal  contemplation,  could  be  deemed  as  hav- 
ing been  committed  within  the  state  under  circumstances  which 
would  make  him  a  principal  in  the  crime,  and  that  it  did  not 
render  punishable  in  the  state  one  who,  in  another  state,  be- 
came accessary  to  a  felony  committed  within  the  state^^^ 

496.  Parties  Oonoemed  in  Blisdemeaiioni. 

In  misdemeanors,  all  who  are  concerned  are  principals, 
whether  present  or  absent,  and  therefore  one  who,  while  in  one 
jurisdiction,  commits  a  misdemeanor  by  means  of  an  agent  in 
another  jurisdiction,  even  when  the  agent  is  not  an  innocent 
agent,  is  guilty  of  the  offense  in  the  latter  jurisdiction,  and 
may  be  punished  there  if  he  can  be  apprehended.  In  contem- 
plation of  law,  he  is  present  where  the  offense  is  committed.''® 
This  is  true,  for  example,  when  a  person  procures  the  publica- 
tion of  a  libel  in  another  jurisdiction,''*  or  induces  another  to 

T6  Johns  V.  State,  19  Ind.  421,  81  Am.  Dec.  408;  State  v.  Wyckoff, 
81  N.  J.  Law,  65,  Beale's  Cas.  399;  State  y,  Moore,  26  N.  H.  448;  Ex 
parte  Smith,  3  McLean,  121,  Fed.  Caa.  No.  12,968;  State  v.  Chapln,  17 
Ark.  561,  65  Am.  Dec.  452. 

Tepost,  9  497. 

T7  Johns  Y.  State,  19  Ind.  421,  81  Am.  Dec.  408. 

TBRex  y.  Brisac,  4  East,  164;  Com.  v.  Gillespie,  7  Serg,  ft  R.  (Pa.) 
469;  Com.  y.  Blanding,  8  Pick.  (Mass.)  804,  15  Am.  Dec.  214.  And  see 
State  V.  Grady,  34  Conn.  118. 

T9Com.  y.  Blanding,  3  Pick.  (Mass.)  804,  15  Am.  Dec.  214.' 
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commit  perjury  in  another  jurisdiction,®^  or  to  unlawfully  sell 
lottery  tickets.®^  On  the  same  principle,  an  employe  of  a 
seller  of  intoxicating  liquors  in  one  state,  who  there  receives 
an  order  for  such  liquors  from  a  person  in  another  state,  in 
which  the  sale  of  intoxicating  liquors  is  a  misdemeanor,  hav- 
ing authority  from  his  employer  to  receive  or  reject  orders,  and 
who  accepts  the  order,  and  sends  the  liquors  hy  another  em- 
ploye to  the  buyer,  may  be  indicted  in  the  state  into  which  the 
liquors  are  thus  sent.®^  Conspiracy  is  a  misdemeanor,  and, 
where  a  conspiracy  is  entered  into  in  one  state  to  commit  a 
felony  or  a  misdemeanor  in  another,  all  the  conspirators  may 
be  indicted  for  the  conspiracy  in  the  latter  state,  if  an  overt 
act  is  done  by  any  one  of  them  in  that  state.®* 

497.  Acta  Oommitted  by  MeaaB  of  an  Innocent  Agent. 

^As  we  have  seen,  one  who  commits  a  crime  ^y  mf  f*^*  ^^  ^^ 
innocent  agent  is  Limself  guiltjr  as  the  £rincijga^  jj3^Jilfi...£jaL^  ,^^ 
degree.®*  And,  in  contemplation  of  the  law,  he  isjgiersonally  ^/ 
^present  and  commits  the  crime,  by  means  of  such  agent,  in  the 
jurisdiction  in  which  it  is  actually  committed.®^  In  accord- 
ance  with  this  principle,  a  person  who,  while  in  one  jurisdic- 
tion, procures  poison  to  be  administered  in  another  jurisdic- 
tion by  an  innocent  agent,  and  thereby  causes  a  death,  is  guilty 
of  murder  as  principal  in  the  jurisdiction  in  which  the  poison 
is  administered.®^     The  same  is  true  where  a  person  in  one 

80  See  Com.  v.  Smith,  11  Allen  (Mass.)  243. 
aiCom.  Y.  Gillespie,  7  Serg.  ft  R.  (Pa.)  469. 

81  Com.  V.  Eggleston,  128  Mass.  408. 

88  Rex  Y.  Brisac,  4  East,  164;  post,  8  498. 

84  Ante,  §  168. 

88  Reg.  V.  Garrett,  Dears.  C.  C.  232,  6  Cox,  C.  C.  260;  Llndsey  v. 
State,  38  Ohio  St.  507,  Beale's  Cas.  404;  Com.  v.  White,  123  Mass.  430, 
25  Am.  Rep.  116;  Com.  y.  Hill,  11  Mass.  136;  Bishop  y.  State,  30  Ala. 
34;  State  y.  Chapin,  17  Ark.  561,  65  Am.  Dec.  452.  See  Ex  parte  Hed- 
ley,  31  Cal.  109. 

86  See  Robbins  y.  State,  8  Ohio  St  131;  State  y.  Morrow,  40  S.  G. 
221.  18  S.  E.  853. 
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jurisdiction  utters  a  forged  instrument,  or  obtains  money  by 
false  pretenses,  by  means  of  an  innocent  agent  in  another  juris- 
diction.®^ And  in  those  states  in  which  it  is  held,  or  provided 
by  statute,  that  the  carrying  into  one  state  of  goods  stolen  in 
another  is  larceny  in  the  latter,  a  person  who  steals  goods  in 
one  state,  and  sends  them  into  another  state  by  an  innocent 
agent,  is  himself  guilty  of  larceny  in  the  latter  state.®®  One 
who  receives  the  goods  in  such  state  from  the  innocent  agent, 
knowing  that  they  have  been  stolen,  receives  them,  in  contem- 
plation of  law,  from  the  original  thief,  and  is  guilty  of  receiv- 
ing stolen  goods.®* 

498.  Oonspiracy. 

Since  the  gist  of  the  offense  of  conspiracy  is  the  conspiring 
or  agreement,  and  no  overt  act  is  necessary,*^  the  offense  is 
committed  in  the  state  or  country  in  which  the  conspiracy  is 
formed,  and  is  indictable  there,  although  it  may  be  to  commit 
a  crime  in  another  country  or  state.®^  All  the  conspirators,  if 
they  can  be  apprehended,  are  also  indictable  for  the  conspiracy 
in  the  other  state,  whether  the  conspiracy  is  to  commit  a  felony 
or  a  misdemeanor,  if  any  one  of  them  does  an  overt  act  in  the 
other  state  in  pursuance  of  the  conspiracy,  since  the  agreement 
or  conspiring  is  renewed  or  continued  in  such  state  as  to  all  the 
conspirators,  whether  actually  present  or  not.®^     It  was  said  in 

sTLlndsey  v.  State,  38  Ohio  St.  607,  Beale's  Cas.  404;  People  v. 
Adams,  8  Denio  (N.  Y.)  190.  1  N.  Y.  178;  Com.  v.  Hill,  11  Mass.  136; 
Bishop  V.  State,  30  Ala.  84.  And  see  Heg.  v.  Garrett,  Dears.  C.  C. 
232;  6  Cox,  C.  C.  260. 

88  Com.  V.  White,  123  Mass.  430,  25  Am.  Rep.  116. 

89  Com.  V.  White,  123  Mass.  430,  25  Am.  Rep.  116. 
00  Ante,  §{  135,  136. 

•1  Thompson  v.  State,  106  Ala.  67,  17  So.  71;  Bloomer  v.  State,  48 
Md.  521.    And  see  State  v.  Chapin,  17  Ark.  561,  65  Am.  Dec.  452. 

92  Rex  V.  Brisac,  4  East,  164;  People  v.  Mather,  4  Wend.  (N.  Y.)  229, 
21  Am.  Dec.  122;  Com.  v.  Corlies,  3  Brewst.  (Pa.)  575;  U.  S.  v.  New- 
ton, 52  Fed.  275,  283;  Noyes  v.  State,  41  N.  J.  Law,  418;  Com.  v.  Gil- 
lespie. 7  Serg.  ft  R.  (Pa.)  469. 
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tubstance  in  a  New  York  case:  The  law  considerss  that, 
wherever  the  conspirators  act,  they  there' renew,  or,  to  speak' 
more  properly,  continue,  their  agreement,  and  this  agreement 
is  renewed  or  continued  as  to  all  wherever  any  one  of  them 
does  an  act  in  pursuance  of  their  common  design.**  In  such 
a  case,  if  the  conspiracy  was  to  commit  a  felony,  and  the  overt 
act  was  a  felony,  the  indictment  against  the  parties  who  were 
not  in  the  state  must  be,  not  for  the  overt  act  or  felony,  but  for 
the  conspiracy,  for,  by  the  wei^t  of  authority,  as  we  have  seen, 
an  accessary  in  one  state  to  a  felony  committed  in  another  can- 
not be  indicted  as  accessary  in  the  latter.®*  If  the  conspiracy 
was  to  commit  a  misdemeanor  only,  and  the  overt  act  was  a 
misdemeanor,  the  indictment  against  all  the  parties,  whether 
present  or  absent,  may  be  either  for  the  conspiracy  or  for  the 
overt  act^  since  in  misdemeanors  all  are  principals.*^ 

499.  Larceny. 

(a)  In  General. — To  constitute  the  offense  of  larceny  in  a 
particular  country,  state,  or  county,  every  essential  element  of 
the  offense  must  exist  there, — a  taking,  an  asportation,  and  the 
felonious  intent.  If  any  one  is  wanting,  the  crime  cannot  be 
committed.  Difficult  questions  arise  when  goods  are  taken  in 
one  country,  state,  or  counl^,  and  carried  into  another. 

(b)  Taking  in  One  County  and  Carrying  into  Another. — 
In  EDg;land,  both  at  common  law  and  by  express  statutory 
^oyision^  if  ^gpds  are  taken  in^oafijjQujfttjj.aiid  carried  into      '^^ 

ar\nfht>r.and.fnnfuran^i^  it  ifi  IflTfifiPY  J71  the  latter  as  well  as*"* 

in  the  former,  and  the  thief  may  be  prosecuted  in  either.** 


•*,• 


M  People  V.  Mather,  4  Wend.  (N.  T.)  229,  21  Am.  Dec.  122. 

•estate  V.  Wyckoff,  81  N.  J.  Law,  66,  Beale's  Cas.  399;  Johns  v. 
State,  19  Ind.  421,  81  Am.  Dec.  408;  ante,  8  495. 

MCom.  V.  Gineepie,  7  Serg.  A  R.  (Pa.)  460;  ante,  9  496. 

MAnon.,  Year  Book  7  Hen.  IV.  43,  pi.  9,  Beale's  Cas.  695;  Anon., 
Year  Book  4  Hen.  VII.  5,  pi.  1,  Beale's  Cas.  596;  8  Inst.  113;  1  Hale, 
P.  C.  607,  636;  4  Bl.  Comm.  806;  Rex  v.  Parkin,  1  Mood.  C.  C.  46;  Rex 
T.  Smith,  Ryan  ft  M.  296.  It  is  now  so  provided  in  England  by  the 
statute  of  24  ft  25  Vict.  c.  96,  §  114. 
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ThP  '">'^fi  h  tl"^  in  this  country  when  smnAsi  arp  stolen  h 

^^_  ^^^'**"^       I*        m     TM-i^-HW^I    IT    •■<   I  >■•  ■••II  •«  •"•  ^^  ^"^  a  ^^w 

^^        -fiQUntj;  of  a  state,  and  carried  into  another  jiounty  of  thj 

^tate.  J  The  reason  is  that  the  carrying  in  the  county  into 
^  f  \  ^  which  the  goods  are  taken  is  a  continuance  of  the  original  tres- 
..*— ^  pass,  so  that  there  is  in  that  county  a  taking,  an  asportation, 
and  a  felonious  intent.*®  The  fact  that  a  long  time  elapses  be- 
tween the  original  theft  and  the  carrying  of  the  goods  into  the 
other  county  does  not  make  it  any  the  less  larceny  in  the  lat- 
ter.**  The  principle  applies  as  well  to  the  taking  of  property 
which  is  made  the  subject  of  larceny  by  statute,  as  outstanding 
crops,  fixtures,  and  choses  in  action,  for  example,  as  it  does  to 
property  which  is  the  subject  of  larceny  at  common  law.^^*^    It 

•T  Com.  Y.  Dewltt,  10  Mass.  164;  Com.  v.  Rand,  7  Metx:.  (Mass.)  475, 
41  Am.  Dec  455;  Haakins  Y.  People,  16  N.  T.  844;  Johnson  y.  State, 
47  Miss.  671;  State  v.  Douglas,  17  Me.  198,  86  Am.  Dec.  248;  Myers  y. 
People,  26  lU.  178;  Com.  y.  Cousins,  2  Leigh  (Va.)  708;  Powell  y. 
SUte,  62  Wis.  217,  9  N.  W.  17;  State  y.  Price,  65  Kan.  606,  40  Pac. 
1000;  People  y.  Mellon,  40  Oal.  648;  State  y.  Johnson,  2  Or.  116;  State 
y.  Brown,  8  Key.  208. 

Statutes  allowing  prosecution  in  either  county  are  constitutional. 
State  y.  Price,  55  Kan.  606,  40  Pac.  1000. 

••Ante,  9  820;  1  Hale,  P.  C.  507;  Watson  y.  State,  86  Miss.  693; 
State  y.  SomeryiUe,  21  Me.  14,  19. 

•0  Rex  y.  Parkin,  1  Mood.  G.  C.  45. 

100  Rex  y.  Parkin,  1  Mood.  C.  C.  45;  Com.  y.  Rand,  7  Meto.  (Mass.) 
475,  41  Am.  Dec.  455. 

In  Reg.  y.  Newland,  2  Cox,  C.  C.  283,  it  was  held  that  a  man  who 
kills  an  animal  in  one  county,  and  carries  the  carcass  into  another 
county,  is  guilty  of  stealing,  taking,  and  driving  away  the  animal  in 
the  latter  county;  but  that  a  man  who  kills  an  animal  in  one  county^ 
and  carries  the  carcass  into  another,  is  not  guilty  of  killing  the  ani- 
mal with  intent  to  steal  it  in  the  latter  county. 

The  fact  that  goods  stolen  by  a  person  in  one  county,  and  brought 
into  another,  were  so  brought  by  accomplices  of  the  original  thief, 
and  not  by  the  original  thief  personally,  does  not  prevent  his  indict- 
ment in  the  latter  county  if  he  is  afterwards  personally  concerned 
there  in  the  custody  or  disposal  of  them.  Com.  y.  Dewitt,  10  Mass. 
154. 

Sending  stolen  goods  by  railway  to  a  confederate  in  another  county 
has  been  held  a  larceny  in  that  county,  on  the  ground  that  the  con- 
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also  applies  when  goods  are  altered  in  their  character  before 
being  carried  from  one  county  into  another,  but  in  such  a  case 
the  larceny  in  the  latter  county  is  of  the  goods  in  their  new 
state,  and  they  must  be  so  described  in  the  indictment*^*  The 
larceny  is  regarded  as  committed,  for  the  purposes  of  the  pros- 
ecution, in  the  county  in  which  the  prosecution  is  instituted, 
and  the  indictment  must  so  allege,  instead  of  alleging  the  of- 
fense in  the  county  in  which  the  property  was  originally 
stolen.*  <>2 

(c)  Talcing  in  One  Country  and  Carrying  inio  Another,  or 


carrviflfi' them  into  another,  is  larceny,  in  the  latter,  does  not 
apply  when  iroods  are  stolen  in  one  country,  and  carriea  into 
another,  or  where  goods  are  stolen  on  the  high  seas,  and  carried 
into  a  countryj  Tor  in  siicli  a  case  the  original  taking  is  'nofTT 
felony  of  which  the  common  law  can  take  cognizance.* ^*  This 
distinction  has  been  recognized  where  goods  have  been  stolen 
in  a  foreign  country,  and  brought  into  one  of  our  states,*®* 

structive  possession  remains  in  the  thief.    Reg.  y.  Rogers,  L.  R.  1 
C.  C.  136,  11  Cox,  C.  C.  38. 

101  2  RusB.  Crimes,  328;  Rex  y.  Edwards,  Russ.  ft  R.  497;  Rex  y. 
Halloway,  1  Car.  ft  P.  127;  Com.  y.  Beaman,  8  Gray  (Mass.)  497;  State 
y.  Someryille,  21  Me.  14,  19. 

This  rule  has  been  applied,  for  example,  to  stealing  liye  birds  or 
animals  in  one  county  or  state,  and  carrying  them  into  another  county 
or  state  after  killing  them.  Rex  y.  Edwards,  supra;  Com.  y.  Beaman, 
supra;  and  to  the  stealing  of  a  brass  furnace  in  one  county,  and  carry- 
ing it  into  another  county  after  breaking  it  to  pieces,  Rex  y.  Hallo- 
way,  supra. 

102  Johnson  y.  State,  47  Miss.  671.    And  see  post,  note  111. 

los  Butler's  Case,  8  Inst  113,  13  Coke,  68,  Mikell's  Cas.  712;  Rex 
V.  Prowes,  1  Mood.  C.  C.  849,  Beale's  Cas.  597;  Reg.  y.  Carr,  15  Cox, 
C.  C.  131,.  note,  Beale's  Caa.  774;  Rex  y.  Anderson,  2  East,  P.  C.  772; 
Reg.  y.  Debruiel,  11  Cox,  C.  C.  207. 

104  Thus,  in  the  leading  case  of  Com.  y.  Uprichard,  8  Gray  (Mass.) 
434,  68  Am.  Dec.  762,  where  goods  had  been  stolen  in  Nova  Scotia, 
and  brought  into  Massachusetts,  it  was  held  that  an  indictment  would 

C.  ft  M.  Crlmefr— 48. 
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though  there  are  several  decisions  to  the  contrary.*^*  In  some 
states^  statutes  have  been  enacted  punishing  anj  fg^p  wlm  aliyTr 
bring  into  the  state  goods  stolen  in  a  foreign  country ^  and  such 
statufesTTaveTbeen  upheld  and'appBed  to*  foreigners.*^ 

(c?)  Taking  in  One  Slate  and  Carrying  into  Another. — 
Whether  the  carryinfa;  into  one  of  our  states  of  goods  stolen  in 

lational  sover- 


another  state  or  territory  subject  to  the  sj  ___^ , 

Gigntv.  and  not  inajoreigri^  WHT^tfy  Q^*  Q^  \^^  high  seas,  is  lar- 
^(I^HV  at  common  law  in  the  former.  I'g  a  miPfltJQTi  nrtnTi  which 
TKe' courts  have  differed;^  Some  of  the  courts  have  regarded 
it  as  the  same  as  when  goods  stolen  in  a  foreign  country  are 
brought  into  a  state,  on  the  ground  that  eaeli  state  is^  as  to  its 
Taws,  an  indeneiident  Tovereigntv^  and  We  held,  t^firpfnrp 
thaftt*  is  not  larceny.*^^  Mngt  nf  |h^  fiO\W<»i  l^nwPVAr  have 
held  that  it  Tslaifceny  in  the  state  into  which  the  goods  are  car- 
ried, on  the  ground  that  the  peculiar  relation  of  the  different 
states  as  members  of  the  Union  makes  the  case  analogous  to  the 
taking  of  goods  in  one  county,  and  carrying  them  into  an- 
other.*^*    In  most  pf, the  states,  the  question  is  now  set  at  rest 


not  lie  for  larceny  in  Massachusetts.  See,  also,  Com.  v.  White,  123 
Mass.  430,  25  Am.  Rep.  116;  Stanley  t.  State,  24  Ohio  St  166,  15  Am. 
Hep.  604,  Beale'e  Cas.  605.  And  see  the  cases  cited  in  note  107,  Infra, 
all  of  which  support  this  view. 

los  State  V.  Underwood,  49  Me.  181,  77  Am.  Dec  254;  State  v.  Bart- 
lett,  11  Vt  650. 

106  People  V.  Burke,  11  Wend.  (N.  Y.)  129 

lOT  People  v.  Gardner,  2  Johns.  (N.  T.)  477,  Beale's  Cas.  598;  People 
V.  Schenck,  2  Johns.  (N.  Y.)  479;  State  v.  Brown,  1  Hayw.  (N.  C.) 
100,  1  Am.  Dec.  548;  Lee  v.  State,  64  Oa.  203,  37  Am.  Rep.  67;  Sim- 
mons y.  Com.,  5  Binn.  (Pa.)  617;  State  v.  Le  Blanch,  31  N.  J.  Law, 
82;  People  v.  Loughridge,  1  Neb.  11,  93  Am.  Dec.  325;  Van  Buren  v. 
State,  65  Neb.  223,  91  N.  W.  201;  Seal  y.  SUta,  15  Ind.  378;  State  v. 
Reonnals,  14  La.  Ann.  278;  Simpson  v.  State,  4  Humph.  (Tenn.)  456. 
And  see  La  Vaul  y.  State,  40  Ala.  44;  Morrissey  v.  People,  11  Mich. 
327. 

i^sCom.  y.  Uprichard,  8  Gray  (Mass.)  434,  63  Am.  Dec.  762;  Com. 
▼.  Holder,  9  Qray  (Mass.)  7,  Beale's  Cas.  598;  Com.  v.  White,  123 
Mass.  430,  25  Am.  Rep.  116;  State  y.  EUlis,  8  Conn*  185.  8  Am.  Dec 
175;    State  y.  Cummings,  33  Conn.  260,  89  Am.  Dec.  208;   Myers  v. 
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by  statutes  expressly  declaring  it  to  be  larceny  to  bring  inta 
the  state  goods  stolen  in  anotner  state.  And  these  statutes  have 
been  held  constitutional.  They  do  not  undertake  to  punish 
the  offense  committed  in  the  other  state,  but  punish  the  brings 
ing  of  the  stolen  goods  into  the  state.^^^  Under  such  statutes 
the  question  whether  the  offense  was  larceny  in  the  state  in 
which  the  goods  were  stolen  is  determined  by  the  law  of  the 
state  in  which  the  prosecution  is  had.^^**  Where  a  person  who 
carries  into  one  state  goods  stolen  in  another  is  guilty  of  lar- 
ceny in  the  former  state,  a  person  who  steals  goods  in  one  state, 
and  sends  them  into  another  state  by  an  innocent  agent,  is 
guilty  of  larceny  in  the  latter  state,  but  it  is  otherwise  where 

People,  26  lU.  173;  Stinson  v.  People,  43  111.  397;  Watson  y.  State,  36 
Miss.  593;  State  y.  Newman,  9  Nev.  48,  16  Am.  Rep.  3;  Hamilton  y. 
State,  11  Ohio,  435;  SUte  y.  Hill,  19  S.  C.  435;  Worthington  v.  State, 
58  Md.  403,  42  Am.  Rep.  338;  State  y.  Bennett,  14  Iowa,  479;  State  y. 
Johnson,  2  Or.  115.  And  see  Cummings  v.  State,  1  Har.  ft  J.  (Md.) 
340. 

Stealing  goods  in  the  District  of  Ck>lumbia,  and  carrying  them  into 
Connecticut,  was  held  larceny  in  Connecticut  State  y.  Cummings,  83 
Conn.  260,  89  Am.  Dec.  208. 

The  Neyada  court,  following  the  dictum  of  Mr.  Bishop,  has  held  that* 
where  goods  are  stolen  in  one  state,  and  brought  into  another,  mere 
possession  in  the  latter  with  intent  to  steal  is  not  sufficient  to  con- 
stitute larceny  in  the  latter;  but  that  a  new  and  distinct  larceny  la 
committed  if  there  is  any  removal  or  asportation  of  the  goods  animo 
furandi.  State  y.  Newman,  9  Nev.  48,  16  Am.  Rep.  3;  State  y.  Bouton, 
26  Nev.  34. 

The  decisions  cited  above  seem  to  be  based  upon  a  consideration  of 
"the  mischiefs  which  would  result  from  the  establishment  of  a  prin- 
ciple whereby  a  commerce  in  stolen  goods  might  be  carried  on  with 
impunity."  See  Com.  v.  Andrews,  2  Mass.  14,  22;  State  v.  Ellis,  8 
Conn.  186,  8  Am.  Dec.  175. 

10*  People  v.  Williams,  24  Mich.  166,  9  Am.  Rep.  119;  McFarland  v. 
State,  4  Kan.  68;  People  v.  Burke.  11  Wend.  (N.  Y.)  129;  Ferrill  y. 
Com.,  1  Dnv.  (Ky.)  153;  State  v.  Seay,  3  Stew.  (Ala.)  123,  20  Am. 
Dec.  66;  Alsey  v.  State,  39  Ala.  664;  La  Vaul  v.  State,  40  Ala.  44; 
Hemmaker  v.  State,  12  Mo.  453,  61  Am.  Dec.  172;  State  v.  Williams, 
35  Mo.  229;  State  v.  Butler,  67  Mo.  59;  Barclay  v.  U.  S.,  11  Okl.  603, 
69  Pac.  798.    Compare  Morrlssey  v.  People,  11  Mich.  327, 

looa  Barclay  v.  U.  S.,  11  Okl.  503,  69  Pac.  798. 
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they  are  carried  into  the  other  state  by  an  acoomplioe.^^^  In 
those  states  in  which  a  person  who  steals  goods  in  one  state, 
and  carries  them  into  another,  is  held  guilty  of  larceny  in  the 
latter,  the  idea  is  not  that  the  original  larceny  is  punishable, 
but  that  the  possession  and  carrying  of  the  goods  is  a  new  lar- 
ceny in  the  state  into  which  they  are  brought,  and  the  indict' 
ment  must  be  for  this  larceny,  and  not  for  the  original  tak- 
ing.^ ^^  The  prosecution  in  the  state  in  which  the  goods  are 
carried  proceeds  on  the  theory  that  the  goods  have  been  stolen, 
and  that  there  is  a  continuing  trespass,  and  therefore  the  orig- 
inal taking  in  the  other  state  or  coimtry  must  have  been  under 
such  circumstances  as  to  amount  technically  to  larceny  under 
its  laws.***  As  we  have  seen  in  a  previous  section,  where 
goods  are  stolen  in  one  county,  and  carried  into  another,  after 
having  been  altered  in  their  character,  an  indictment  for  lar- 
ceny in  the  latter  county  must  describe  the  goods  in  their  new 
state.**'  This  applies  where  goods  are  stolen  in  one  state,  and 
carried  into  another,  and  the  thief  is  indicted  in  the  latter.**^ 
(e)  Compound  Larceny. — ^If  a  compound  larceny,  such  as 
larceny  from  a  person  or  dwelling  house,  is  committed  in  one 
county,  and  the  stolen  property  is  carried  by  the  thief  into  an- 
other county,  an  indictment  will  lie  in  the  latter  county  for 
simple  larceny,  but  it  will  not  lie  in  such  county  for  the  com- 
pound larceny,  since  the  facts  making  the  offense  compound 
larceny  exist  only  in  the  county  in  which  the  larceny  was  orig- 
inally committed.*** 

600.  Sobbery. 

This  is  true  of  robbery.    To  constitute  robbery  in  a  partic- 
ular county  or  state,  it  is  not  enough  that  the  property  be  taken 

110  Com.  V.  White,  123  Moss.  430,  25  Am.  Rep.  116;  ante,  SS  495,  497. 

111  Worthlngton  v.  State,  58  Md.  403,  42  Am.  Rep.  338;  Morrlssey  v. 
People,  11  Mich.  827;  V^atson  v.  State,  36  Miss.  598.  See  ante,  note 
102. 

lis  State  V.  Morales,  21  Tex.  298;  Alsey  v.  State,  39  Ala.  664. 

118  Ante,  S  499b. 

ii«Com.  v.  Beaman,  8  Gray  (Mass.)  497. 

lis  2  Rubs.  Crimes,  328.    And  see  the  cases  following. 


,:  O^OCALPTY  OF  OEPBNSBS.     -  757 

and  carried  away  there,  but  it  must  be  there  taken  from  the 
person  or  in  the  presence  of  another,  and  by  violence  or  by  put- 
ting him  in  fear."®  If  a  person,  therefore,  takes  goods  in  one 
county  or  state  from  the  person  or  in  the  presence  of  another, 
and  by  force  or  by  putting  him  in  fear,  and  carries  them  into  * 
another  county  or  state,  he  is  not  guilty  of  robbery  in  the  lat- 
ter county  or  state,  but  of  larceny  only.^*' 

501.  False  Pretenses. 

The  place  of  prosecution,  when  the  crime  of  obtaining  money 
or  property  by  means  of  false  pretenses  is  committed  by  acta 
in  two  or  more  jurisdictions,  is  not  without  difficulty.  At  an 
early  date  doubt  was  expressed  whether  it  could  be  prosecuted 
at  all  unless  all  the  acts  necessary  to  constitute  the  crime  were 
committed  in  the  jurisdiction  in  which  the  prosecution  was 
brought,"*  but  later  cases  have  clearly  shown  that  the  gist  of 
the  offense  is  the  obtaining  of  the  property,  and  not  the  mere 
making  of  the  false  pretense  by  means  of  which  it  is  ob- 
tained,*^** and  that  the  offense  is  committed  where  the  money 
or  property  is  obtained,  irrespective  of  where  the  person  com- 
mitting the  offense  may  be,  or  where  the  pretenses  are  made.**' 
Thus,  where  the  pretenses  are  made  in  one  jurisdiction  and 
the  property  is  obtained  in  another,  an  indictment  will  not  lie 

"•Ante,  S  370. 

117  2  Russ.  Crimes,  328;  1  Hale,  P.  C.  507,  636;  Rex  y.  Thomson,  2 
Russ.  Crimes,  328. 

ii«U.  S.  V.  Plympton,  4  Cranch,  C.  C.  309,  Fed.  Cas.  No.  16,057. 

118a  Ante.  S  367(a);  Connor  v.  State,  29  Fla.  455,  10  So.  891,  30  Am. 
St.  Rep.  126;  Com.  v.  Van  Tuyl,  1  Mete.  (58  Ky.)  1,  71  Am.  Dec.  455; 
Com.  v.  Schmunk,  207  Pa.  544,  56  Atl.  1088,  99  Am.  St.  Rep.  801; 
State  y.  House,  55  Iowa,  466,  8  N.  W.  307. 

ii»Reg.  y.  Holmes,  12  Q.  B.  Dlv.  23,  15  Cox,  C.  C.  343;  Com.  v. 
Karpowski,  167  Pa.  225,  31  Atl.  572;  Com.  v.  Schmunk,  207  Pa.  544, 
56  Atl.  1088.  99  Am.  St  Rep.  801;  Com.  v.  Van  Tuyl,  1  Mete  (Ky.)  1, 
71  Am.  Dec.  455;  State  y.  House,  55  Iowa,  466,  8  N.  W.  307;  Stewart 
y.  Jessup,  51  lud.  413,  19  Am.  Rep.  739;  State  y.  Shaefler,  89  Mo^  278, 
1  S.  W.  293;  State  v.  Marshall  (Vt)  59  Atl.  916. 
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in  that  jiirisdiction  in  which  the  pretenaes  were  made,'^**  btit 
in  that  in  which  they  became  effective  and  the  property  wa«i 
obtained.^^®  Thus  far  the  authorities  agree.  But  there  is  a 
diversity  of  opinion  as  to  what  constitutes  an  obtaining  of  the 
property,  when,  as  frequently  happens,  delivery  is  made,  not 
dirc4?tly  from  the  owner  to  the  offender,  but  by  the  hand  of  an 
innocent  agent,  a  carrier,  or  by  maiL  In  several  cases  it  has 
been  held,  to  sustain  jurisdiction,  that  delivery  to  a  carrier  or 
agent  for  defendant  at  his  request  is  a  delivery  to  defendant 

ii»a  Stewart  v.  Jessup,  61  Ind.  413,  19  Am.  Rep.  739;  Rex  v.  Battery, 
cited  In  3  Barn.  &  C.  703,  5  Dowl.  ft  R.  619,  4  Barn,  ft  Aid.  179. 

ISO  People  V.  Adame,  3  Denio,  190,  affd.  1  N.  T.  173;  Com.  v.  Van 
Tuyl.  1  Mete.  (Ky.)  1,  71  Am.  Deo.  466. 

To  obtain  money  on  a  fraudulent  draft,  drawn  on  a  bank  In  a  for- 
eign state  or  country,  is  no  crime  against  the  foreign  Jurisdiction  if 
the  offender  received  the  money  on  first  presentation  of  the  draft 
Reg.  V.  Garrett,  Dears.  C.  C.  232,  6  Cox,  O.  C.  260;  but  If  the  bank 
to  whom  It  was  presented  received  and  forwarded  It  for  collection 
only,  and  merely  paid  him  the  proceeds,  after  collection,  the  crime 
Is  against  the  foreign  Jurisdiction  and  not  that  In  which  the  defend- 
ant received  the  money.  State  v.  Shaeffer,  89  Mo.  271,  1  S.  W.  293. 
Compare  Dechard  v.  State  (Tex.  Cr.  App.)  67  S.  W.  813. 

i2oaCom.  V.  Karpowskl,  167  Pa.  226,  31  Atl.  672;  State  v.  Llchllter, 
96  Mo.  408,  8  S.  W.  720;  In  re  Stephenson,  67  Kan.  666,  73  Pac.  62. 

The  property  is  obtained  In  the  state  In  which  the  owner  delivers  lt» 
whether  he  sends  It  by  the  hand  of  an  agent  of  defendant  or  by  mall. 
Com.  V.  V^ood,  142  Mass.  459,  8  N.  E.  432. 

Where  defendant,  being  present,  Induced  a  manufacturer  to  ship 
goods  to  fictitious  persons  in  another  state  to  which  he  then  went  and 
received  them,  It  was  held  that  he  could  be  prosecuted  In  the  state 
where  the  representations  were  made  and  the  goods  8hlppe.d.  Com.  v. 
Taylor,  106  Mass.  172. 

Where  a  letter  containing  f^lse  representations  Is  posted  In  one 
county,  addressed  to  and  received  by  prosecutor  In  another  county, 
and  In  consequence  prosecutor  sends  funds  by  mall  to  the  prisoner, 
the  prosecution  may  be  had  In  the  county  where  prosecutor  receives 
the  false  representations  and  deposits  the  funds  In  the  mall.  Reg.  v. 
Leech,  7  Cox,  C.  C.  100,  Dears.  C.  C.  642;  Reg.  v.  Jones,  1  Den.  a  C. 
661,  8  Car.  ft  K.  346,  4  Cox,  C.  C.  198. 

in  Norrls  v.  State,  26  Ohio  St  217;  SUte  V.  Shaefter,  89  Mo.  271.  1 
8.  W.  293. 
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and  completes  the  offense,  at  the  point  of  such  delivery,****  and 
it  has  been  further  held  that  in  anch  a  case  the  prosecution  not 
only  may  bnt  mnst  be  had  at  the  point  of  such  delivery.**^  But 
it  has  also  been  held  that  the  delivery  in  such  case  is  only  partial 
or  conditional,  the  owner^s  right  of  stoppage  in  transitu  remain- 
ing, and  that  therefore  the  offense  may  also  be  prosecuted  at  the 
^  place  where  the  offender  receives  the  property  from  the  car- 

rier.**^* In  an  English  case,  the  accused  wrote  and  posted  in 
England  a  letter  containing  false  pretenses  addressed  to  a  per- 
son out  of  England,  and  by  such  means  induced  such  person  to 
mail  him  a  draft,  which  he  received  and  cashed  in  England. 
The  court  held  that  the  pretenses  were  made,  and  the  money 
obtained,  in  England.*^***  Undoubtedly,  this  decision  was 
right,  not  because  the  pretenses  were  made  in  England,  as  they 
were  not,  since  the  postoflSce,  in  carrying  the  letter  containing 
the  false  pretenses,  was  the  agent  of  the  accused,  and  the  pre- 
tenses were  not  made  until  the  letter  was  received,  but  because 
the  money  was  obtained  in  England.  The  cases  in. which  the 
question  is  as  to  which  of  two  counties  of  the  same  state  has 
the  venue  are  distinguishable  from  those  in  which  the  ques- 
tion is  whether  the  prosecution  may  be  had  in  the  state  at 
all,^*^  and  there  seems  to  be  no  reason  why  an  offender  of  this 
sort  may  not  be  prosecuted  either  in  the  state  in  which  the 
owner  parts  with  manual  possession  of  his  property,  or  in  that 
in  which  the  fraudulent  scheme  reaches  its  intended  culmina- 

isiaCom.  V.  Schmunk,  207  Pa.  544,  56  All.  1088,  99  Am.  St  .Rep. 
801.  And  see  the  opinion  In  Superior  Court  of  Orlady,  J.,  in  the  same 
case,  22  Pa.  Super.  Ct  348;  Com.  v.  ETerett,  22  Pa.  Co.  Ct  R.  67. 

Where  goods  were  bought  on  a  verbal  order,  void  under  the  statute' 
of  frauds,  delivery  to  the  carrier  did  not  constitute  deHvery  to  the 
defendant.    Ex  parte  Parker,  11  Neb.  309,  9  N.  W.  33. 

Where  accused  made  a  report,  supported  by  affidavit.  In  Northampton 
and  sent  !t  to  Westminster,  on  the  basis  of  which  money  was  paid 
him  out  of  the  treasury  at  Westminster,  the  venue  was  sustained  at 
Northampton.    Reg.  v.  Cooke,  1  Fost.  St  F.  64. 

isxb  Reg.  V.  Holmes,  12  Q.  B.  Dlv.  28,  16  Cox,  C.  C.  343. 

mCom.  V.  Sehmunk,  22  Pa.  Super.  Ct.  353. 
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tion  and  the  actual  physical  possession  is  obtained.  A  person 
who  obtains  goods  by  false  pretenses  in  one  state  or  county, 
and  carries  them  into  another,  is  not  guilty  in  the  latter  of 
the  offense  of  obtaining  goods  by  false  pretenses.  The  doctrine 
with  respect  to  larceny*^'  does  not  apply  in  such  a  case. 


124 


502.  Embezzlement. 

The  offense  of  embezzlement,  which,  as  we  have  seen,  is  the 
fraudulent  conversion  by  a  person  of  money  or  property  in- 
trusted to  him  by  another,  is  committed  in  the  state  or  county 
in  which  the  money  or  property  is  converted,  and  not  necessa- 
rily where  it  is  received.**'^  To  constitute  a  conversion,  how- 
ever, there  need  be  no  disposal  or  expenditure  of  the  money 
or  property,  but  the  offense  is  complete  whenever  a  person  who 
has  been  intrusted  therewith  forms  an  intent  to  convert  it  tc 
his  own  use,  and  has  possession  with  such  intent.  A  person, 
therefore,  may  be  indicted  for  embezzlement  in  the  jurisdic- 
tion in  which  he  had  possession  of  the  property  or  money  with 
intent  to  convert  it  to  his  own  use,  or  in  the  jurisdiction  in 
which  he  fraudulently  refused  or  failed  to  account  for  it  to 
his  employer,  as  it  was  his  duty  to  do,  although  he  may  not 
have  expended  or  disposed  of  it  in  such  jurisdiction.**®  In  an 
English  case,  the  prisoner,  who  was  traveling  salesman  for  a 
tradesman  living  at  Nottingham,  received  money  for  his  em- 

i2sAnte,  S  499. 

124  Reg.  V.  Stanbury,  Leigh  St  C.  12S,  9  Cox,  C.  C.  94. 

i2»Reg.  V.  Treadgold,  39  Law  Times  (N.  8.)  291;  People  v.  Murphy, 
61  Cal.  376;  Ex  parte  Palmer,  86  Cal.  631;  Dlx  v.  State,  89  Wis.  250, 
61  N.  W.  760;  Campbell  v.  State,  35  Ohio  St.  70;  State  v.  New,  22 
Minn.  76;  Wallls  v.  State,  54  Ark.  611,  16  S.  W.  821. 

129  Rex  y.  Hobson,  Russ.  ft  R.  56,  2  Leach,  C.  C.  975;  Rex  v.  Taylor, 
Rubs,  ft  R.  63,  2  Leach,  C.  C.  974,  8  Bos.  ft  P.  596;  Reg.  v.  Murdock,  2 
Den.  C.  C.  298,  5  Cox,  C.  C.  360;  Reg.  v.  Rogers,  3  Q.  B.  Dlv.  28,  14 
Cox,  C.  C.  22;  State  v.  Small,  26  Kan.  209;  State  v.  Baumhager,  28 
Minn.  226,  9  N.  W.  704;  Brown  v.  State,  23  Tex.  App.  214,  4  S,  Yf,  688; 
Campbell  v.  State,  36  Ohio  St.  70;  State  v.  Bailey,  50  Ohio  St.  636,  ^ 
N.  E.  233.  And  see  State  v.  New,  22  Minn.  76.  Compare  Dix  v.  State, 
89  Wis.  250,  Ql  N.  W.  760, 
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ployer  in  the  county  of  Derbyshire,  and  neglected  to  return 
and  account  for  it,  as  it  was  his  duty  to  do.  About  two  months 
after  his  receipt  of  the  money,  he  met  his  employer  in  Not- 
tingham, and,  when  asked  about  the  money,  said-  that  he  had 
.  spent  it.  It  was  held  that  the  evidence  was  sufficient  to  go  to 
the  jury  on  an  indictment  for  embezzlement  in  Nottingham.^^'^ 
In  another  case,  where  a  traveler  employed  to  collect  money  in 
the  country,  and  remit  it  at  once  to  his  employers  in  Middle- 
sex, collected  money  in  Yorkshire,  appropriated  it  there,  and 
rendered  false  accounts  to  his  employers  by  post,  it  was  held 
that  he  was  rightfully  convicted  of  embezzlement  in  Middle- 
sex.^^® In  a  late  Ohio  case,  a  contract  of  employment  was 
made  in  Lucas  county,  in  that  state,  by  which  the  accused  was 
authorized  to  canvass  for  the  sale  of  and  sell  his  employer's 
goods  in  Sandusky  county,  and  required  to  account  therefor 
in  Lucas  county  weekly,  either  by  letter  or  in  person,  and,  at 
his  request,  goods  were  sent  by  express  from  his  employer's 
place  of  business,  in  Lucas  county,  to  him  in  Sandusky  coimty, 
where  he  received  and  sold  them.  He  converted  part  of  the 
proceeds  to  his  own  use  in  Sandusky  county,  and  part  -in  the 
state  of  New  York.  After  the  sale  of  the  goods,  he  wrote  a 
false  account  of  the  transaction  to  his  employers,  and  mailed 
it  to  them  on  the  railroad  train  while  absconding:,  aiul  they  re- 
ceived it  in  Lucas  county.  Under  these  circumstances,  it  was 
held  that  an  indictment  for  embezzlement  would  lie  in  Lucas 
county.  •  "If  the  entire  transaction  constituting  the  embezzle- 
ment occurred  in  one  county  only,"  said  the  court,  "the  venue, 
as  a  matter  of  course,  should  be  laid  therein."  But  if  the  trans- 
action extended  to  different  counties,  the  authorities  generally 
hold  that  the  jurisdiction  of  the  county  in  which  the  act  of 
conversion  occurred  is  not  exclusive.  ^^® 

127  Reg.  v.  Murdock,  2  Den.  C.  C.  298,  5  Cox,  C.  C.  360. 

128  Reg.  y.  Rogers,  3  Q.  B.  Div.  28,  14  Cox,  C.  C.  22.    Aifd  see  State 
V.  Bailey,  50  Ohio  St,  636,  36  N.  E.  233. 

129  State  V.  Bailey,  50  Ohio  St.  636.  36  N.  E.  233. 
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Agent  Outside  the  State. — ^An  agent  may  be  guilty  of  em- 
bezzlement in  a  state  without  ever  being  personally  within  the 
limits  of  the  state.  Thus^  in  a  California  case  it  was  held  that 
an  agenty  residing  out  of  the  state  of  California^  of  a  principal 
in  the  state,  committed  embezzlement  in  the  state  by  drawing 
telegraphic  checks  on  the  principal,  in  the  course  of  his  agency^ 
and  converting  the  money  to  his  own  use,  with  intent  to  em- 
bezzle the  same.*'® 

Possession  of  Property  Embezzled  in  Another  State. — ^Fol- 
lowing out  the  principle  under  which  one  who  steals  property 
in  one  state,  and  carries  it  into  another,  is  held  guilty  of  lar- 
ceny in  the  latter,  it  has  been  held  in  Massachusetts  that  a  per- 
son who  embezzles  property  in  another  state,  and  brings  it 
into  Massachusetts,  may  be  indicted  there  for  embezzlement, 
as  each  moment's  possession  is  a  new  conversion.*'* 

Particvlar  Statutes, — In  Texas,  by  statute,  "embezzlement 
may  be  prosecuted  in  any  county  of  the  state  in  which  the  of- 
fender may  have  taken  or  received  the  property,  or  through  or 
into  which  he  may  have  undertaken  to  transport  it."*'*  In 
Maine,  by  statute,  it  is  an  offense  pimishable  in  that  state  if 
a  person  to  whom  property  has  been  intrusted  to  be  by  him 
carried  for  hire,  and  delivered  in  another  state,  shall,  before 
such  delivery,  fraudulently  convert  the  same  to  his  own  use, 
and  it  makes  no  difference,  under  this  statute,  whether  the  act 
of  conversion  is  within  or  without  the  state.*" 

603.  Receiving  Stolen  Gtoods. 

To  constitute  the  offense  of  receiving  stolen  goods  in  a  par- 
ticular state  or  country,  it  is  not  only  necessary  that  the  goods 
be  received  there,  but  they  must  be  stolen  goods,  and  the  lar- 

180  Ex  parte  Hedley,  31  Cal.  109. 

181  Com.  V.  Parker,  165  Mass.  626,  43  M.  E.  499.  Knowlton,  J.,  dis- 
sented. 

i<)2  Cole  V.  State,  16  Tex.  App.  461;  Reed  v.  8Ute»  16  Tex.  App.  586; 
Cohen  v.  State,  20  Tex.  App.  224. 
IBS  State  V.  Haskell,  83  Me.  127. 
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cenj  muBt  have  been  committed  against  the  laws  of  the  par- 
ticular state  or  country, — that  is,  they  must  have  been  stolen 
there.  It  is  obvious,  therefore,  that,  with  regard  to  this  of- 
fense, we  meet  with  the  same  difficulti^  and  the  same  conflict 
of  opinion  as  in  the  case  of  larceny.  If  goods  are  stolen  in 
one  county,  and  carried  into  another  county  of  the  same  state, 
and  there  received,  the  offense  of  receiving  stolen  goods  is  cer- 
tainly committed  in  the  latter  county.  As  to  this  there  can  be 
no  question.***  If  goods  are  stolen  in  one  country,  and 
brought  into  another,  or  on  the  high  seas,  and  brought  into  a 
country,  and  there  received,  the  offense  of  receiving  stolen 
goods  is  not  committed,  for  there  has  been  no  larceny  of  which 
the  courts  of  that  country  can  take  cognizance.*'**  If  goods 
are  stolen  in  one  of  the  states,  or  in  a  territory,  and  brought 
into  another  state,  and  there  received,  whether  the  offense  of 
receiving  stolen  goods  is  committed  in  the  latter  will  depend 
upon  whether,  in  that  state,  the  bringing  into  the  state  of  goods 
stolen  in  another  state  is  regarded  as  larceny.*'®  If  it  is,  the 
offense  of  receiving  is  committed;*'^  otherwise  not.*'®  If  it 
is  larceny  to  carry  into  a  state  goods  stolen  in  another  state, 
and  a  person  steals  goods  in  one  state,  and  sends  tliem  by  an 
innocent  agent  into  another,  one  who  receives  them  from  such 
agent  in  the  latter  state,  with  knowledge  that  they  have  been  so 
stolen,  is  guilty  of  receiving  stolfen  goods,  for,  in  contemplation 
of  law,  he  receives  them  from  the  original  thief.*'®  If  goods 
are  stolen  in  one  county,  and  shipped  by  carrier  to  a  person  in 
another  county,  in  accordance  with  a  preconcerted  arrange- 

194  Ante,  I  409b. 

i«5Reg.  V.  Carr,  15  Cox,  C.  C.  131,  note,  Beale's  Cag.  774;  Reg.  ▼. 
Debruiel,  11  Cox,  C.  C.  207;  ante,  {  499c.  As  we  have  seen,  In  sey- 
eral  states  the  courts  have  taken  a  contrary  ylew.  Ante,  |  499c,  note 
105. 

ss«Ante,  |  4994. 

187  Com.  V.  Andrews,  t  Mass.  14,  8  Am.  Dec.  17;  Com.  t.  White,  128 
Mass.  430,  26  Am.  Rep.  116. 

is^Ante,  {  499d. 

ia»  Com.  y.  White,  128  Mass.  430,  25  Am.  Rep.  116;  ante,  H  497,  499. 
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ment,  delivery  to  the  carrier  is  a  delivery  to  the  person  to 
whom  they  are  sent,  and  he  is  therefore  guilty  of  receiving  the 
stolen  goods  in  the  county  where  they  are  delivered  to  the  car- 
rier.**® The  offense  of  receiving  stolen  goods  is  committed 
where  the  goods  are  received,  and  not  elsewhere.  Carrying 
them  elsewhere  afterwards  is  not  a  new  receiving.*** 

604.  Forgery  and  Uttering. 

In  the  absence  of  a  statute,  an  indictment  for  forgery  will 
lie  only  in  the  state  and  county  in  which  the  act  of  forgery  is 
committed,***  but  it  is  otherwise  in  some  jurisdictions  by  stat- 
ute.**' As  to  the  locality  in  which  a  forged  instrument  is  to 
be  considered  as  uttered,  there  is  some  conflict  of  opinion.  By 
the  weight  of  authority,  the  uttering  is  not  complete  until  the 
instrument  is  transferred  and  comes  to  the  hands  or  possession 
of  some  person  other  than  the  utterer,  his  agent,  or  servant, 
and  the  place  where  it  is  received  by  such  other  person  is  the 
place  where  the  offense  of  uttering  is  committed.***  And,  ac- 
cording to  this  view,  it  is  held  that,  if  the  instrument  is  sent 

iM  State  V.  Hablb,  18  R.  I.  658.  As  we  have  seen,  receipt  and  pos- 
session by  an  agent  is  sufficient  to  constitute  a  receiving.  Ante,  S 
881(d). 

141  Roach  V.  State,  6  Cold.  (Tenn.)  89;  Campbell  v.  People,  109  111. 
565;  Licette  v.  State,  75  Oa.  258.   . 

142  Com.  V.  Parmenter,  5  Pick.  (Mass.)  279.  And  see  State  v.  Poin- 
dexter,  23  W.  Va.  805;  Cohen  v.  People,  7  Colo.  274;  Lindsey  v.  State, 
38  Ohio  St  507,  Beale's  Cas.  404. 

148  In  Texas,  by  statute,  forgery  may  be  prosecuted  in  any  county 
in  the  state  in  which  the  instrument  was  forged  or  used  or  passed,  or 
attempted  to  be  used  or  passed.  Mason  y.  State,  82  Tex.  Cr.  R.  95,  22 
S.  *W.  144,  408. 

Under  a  Texas  statute  punishing  any  person  who,  out  of  the  state, 
should  commit  an  offense  punished  by  the  laws  of  the  state,  and  not 
requiring  personal  presence,  it  was  held  that  an  Indictment  would 
lie  in  Texas  for  forging,  in  another  state,  instruments  affecting  the 
title  to  lands  in  Texas.    Hanks  y.  State,  13  Tex.  App.  289. 

i««  People  y.  Rathbun,  21  Wend.  (N.  T.).  509;  Lindsey  v.  State,  38 
Ohio  St.  507,  Beale's  Cas.  404;  State  v.  Hudson,  13  Mont  112;  Ck)m.  y. 
Searle,  2  Binn.  (Pa.)  332,  4  Am.  Dec.  446. 
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by  mail,  the  mail  is  the  sender's  agent,  and  the  uttering  is  at 
the  place  where  it  is  received,  and  not  at  the  place  where  it  is 
deposited  in  the  maik.^***  In  England  it  has  been  held  that 
the  instrument  is  to.  be  regarded  as  uttered  in  the  county  or 
state  in  which  it  is  deposited  in  the  mail.*^^  A  person  who 
forges  a  check  in  one  state  on  a  bank  in  another  state,  and  ob- 
tains the  money  on  it  from  a  bank  in  the  state  in  which  the 
forgery  is  committed,  cannot  be  indicted  in  the  state  in  which 
the  bank  on  which  the  check  is  drawn  is  situated,  though  the 
check  is  forwarded  to  that  bank  by  the  bank  cashing  it.^*^ 

Innocent  Agent — ^As  was  shown  in  another  place,  if  a  per^ 
son  in  one  state  or  county  procures  an  innocent  agent  to  utter 
a  forged  instrument  in  another  state  or  county,  he  is  himself 
guilty  of  uttering  it,  and  may  be  indicted  in  the  latter  state 
or  county.*** 

SOS.  Homicide. 

(a)  Injury  in  One  County  and  Death  in  Another.— ^^  an 
early  period  in  England,  if  a  waufld  was  ij;iflieted-,i)r,  poison  ^  ^    <^ 
administered  in  one  county,  and  the  partj^^i.^d  ixufiOflseiJuence  ^ 
thereof  in  another,  it  was  doubted  by  some  whether  thahjomi-.^ 
_cide  could  be  punished  in  either,  for  it  was  supposed  that  a 
jury  of  the  first  county  could  not  take  cognizance  of  the  death 
in  the  second,  and  that  a  jury  of  the  second  could  not  inquire 
into  the  wounding  or  poisoning  in  the  first,  the  common-law 
rule  being  that  a  jury  for  the  trial  of  facts  must  come  from 
the  vicinage  where  the  matters  of  fact  occurred.***     Coke  said 

i^ttLlndsey  v.  State,  supra;  People  v.  Rathbun,  supra;  State  v.  Hud- 
son, supra;  U.  S.  v.  Wright,  2  Cranch,  C.  C.  296,  Fed.  Cas.  No.  16J73. 

i««  Perkin's  Case,  2  Lewln,  C.  C.  160.  See,  also,  U.  S.  v.  Bickford,  4 
Blatchf.  337,  Fed.  Cas.  No.  14,591. 

i«7  Thulemeyer  v.  State,  84  Tex.  Cr.  R.  619,  31  S.  W.  659.  And  see 
Reg.  y.  Garrett,  Dears.  C.  C.  232,  6  Cox,  C.  C.  260;  In  re  Carr,  28 
Kan.  1. 

148  Com.  y.  HiU,  11  Mass.  136;  Bishop  y.  State,  30  Ala.  84;  Lindsey 
y.  State,  38  Ohio  St.  507,  Beale's  Cas.  404;  ante,  §  497. 

X4*l  Chit  Crlm.  Law,  177,  178;  2  Hawk.  P.  C.  c.  25,  5  86;  1  East, 
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that  there  could  be  no  prosecution  at  all  in  such  a  ease  at  com- 
mon law.^^^  Hale  and  other  recognized  authorities  were  of  a 
contrary  opinion,  and  maintained  that  the  offender  might  be 
indicted,  tried  and  punished  in  the  county  where  the  mortal 
blow  was  given,  as  ^^the  death  was  but  a  consequence,  and  might 
be  found  in  another  county.'***^  There  are  English  cases  lo 
the*  same  effect^^^  Some  of  the  courts  in  this  country  have 
taken  the  same  view,  while  others  have  held  that  the  offender 
may  be  indicted,  tried,  and  punished  in  the  county  where  the 
death  occurred.^  ^  In  England  and  in  most  of  our  states  the 
question  has  been  set  at  rest  by  statutes.  In  Enyland|  by  the 
statute  of  2  &  3,.EdlE^.YL.C.  24,  the  offense  was  made  indict- 
able  and  punishable  in  the  county  where  the  death  happened.* ^^ 
^    ^-y  This  statute  is  old  enough  to  .bQ  a  part  of  our  common  law. 

In  some  states,  statutes  to  the  same  effect  have  been  enacte 
while  in  others  statutes  have  been  enacted  making  the  offense 
indictable  and  punishable  in  the  county  where  the  blow  was 
given,  or  injury  otherwise  inflicteil,  or  in  either  county,  and 
these  statutes  have  been  upheld  as  constitutional.*'*  ""'*'" 

P.  C.  361;  Bac.  Abr.  ''Indictment,"  F.;  Stout  v.  State,  76  Md.  317,  25 
Atl.  299. 

iBo  8  Inst  48,  MlkeU's  Cas.  584. 

»il  Hale,  P.  C.  426;  Tear  Book  9  Edw.  TV.  p.  48;  Tear  Book  7 
Hen.  VII.  p.  8;  1  Hawk.  P.  C.  c.  31,  S  13;  1  East,  P.  C.  361. 

Its  Rex  V.  Hargrave,  5  Car.  ft  P.  170. 

Instate  ▼.  Bowen,  16  Kan.  475;  Riley  ▼.  State,  9  Humph.  (Tenn.) 
646;  Stout  v.  State,  76  Md.  317,  25  AU.  299.  And  see  People  v.  Glii,  6 
Cal.  637;  Green  v.  State,  66  Ala.  40,  41  Am.  Rep.  744;  Archer  y.  State, 
106  Ind.  426,  7  N.  E.  225;  State  y.  Gessert,  21  Minn.  369. 

164  2  ft  3  Edw.  VI.  c.  24;  1  Chit  Crim.  Law,  179;  1  Hale.  P.  0.  421 

IB*  State  y.  McCoy,  8  Rob.  (La.)  545,  41  Am.  Dec.  301;  State  y.  Or- 
rell,  1  Dey.  (N.  C.)  139;  Riley  y.  SUte,  9  Humph.  (Tenn.)  646,  657. 

But  of  course  this  statute  does  not  apply  in  those  of  our  states  In 
which  a  conflicting  statute  has  been  enacted.  State  y.  Stout,  76  Md. 
317,  25  AtL  299. 

iMCom.  y.  Parker,  2  Pick.  (Mass.)  550;  State  y.  Pauley,  12  Wis. 
537;  Riggs  y.  State,  26  Miss.  51;  Turner  y.  State,  28  Bfiss.  684;  Cole- 
man y.  State,  83  Miss.  290,  35  So.  937,  64  L.  R.  A.  807;  Com.  y.  Jones 
(Ky.)  82  S.  W.  643;  Hicks  y.  Territory  (N.  M.)  30  Pac.  872. 
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(1j)  Injury  on  the  High  Seas  or  in  One  Country  or  State, 
and  Death  in  Another  Country  or  State — Common  Law.-^ 
TJnder  the  common  law,  if  a  blow  was  given  or  poison  admin- 
istered in  a  foreign  country  or  on  the  high  seas  (and  not  on 
an  English  ship),**''  and  the  person  stricken  or  poisoned  died 
in  England,  the  homicide  could  not  be  punished  in  England, 
for  tho  English  courts  could  not  take  cognizance  of  the  injury. 
Nor  could  a  homicide  be  punished  in  England,  when  the  in- 
jury was  inflicted  there,  and  the  death  occurred  in  a  foreign 
country  or  on  the  high  seas,  for  it  was  supposed  that  the  courts 
could  not  take  cognizance  of  the  death.* '^^  In  the  absence  of  a 
statute  on  the  subject,  the  same  doctrine  has  been  recognized 
in  this  country  in  the  case  of  a  death  here  from  an  injury  in- 
flicted in  a  foreign  country  or  on  the  high  seas,**^®  and  also  in 
the  case  of  an  injury  inflicted  here,  and  causing  death  in  a  for- 
eign country.*®^  It  has  been  held  that  a  person  who  adminis- 
ters a  poison  or  otherwise  inflicts  an  injury  in  one  state  or  ter- 
ritory, resulting  in  death  in  another  state  or  territory,  camiot 
be  punished  for  homicide  in  the  latter,*®*  but  most  courts  hold 
that  he  can  be  punished  in  the  former,  on  the  ground  that  the 
homicide  is  committed  where  the  injury  is  inflicted,  and  the 
death  is  a  mere  consequence.*®^ 

"TAnte,  S  490. 

1S8  3  Inst.  48,  MikeU'a  Cas.  684;  2  Hale,  P.  C.  163;  1  Hale.  P.  C.  426. 

iB»  See  State  v.  Carter,  27  N.  J.  Law,  499,  Beale'a  Gas.  407«  Mikell's 
Cas.  586. 

leo  See  Com.  v.  Linton,  2  Va.  Caa.  206. 

i«i  State  y.  Carter,  27  N.  J.  Law,  499,  Beale'a  Cas.  4ut,  Mikell'a  Cas. 
586.    And  see  State  v.  Kelly,  76  Me.  331. 

i«2  State  y.  (dessert,  21  Minn.  869,  Beale's  Cas.  403;  State  y.  Carter, 
27  N.  J.  Law,  499,  Beale's  Ca&  407,  Mikell's  Cas.  585;  Hunter  y.  State; 
40  N.  J.  Law,  495;  U.  S.  y.  Guiteau,  1  Mackey  (D.  C.)  498;  Stout  y. 
State,  76  Md.  317,  25  Atl.  299;  Green  y.  State,  66  Ala.  40,  41  Am.  Rep. 
744,  Mikell's  Cas.  588:  State  y.  McCoy,  8  Rob.  (La.)  545,  41  Am.  Dec. 
301;  State  y.  Bowen,  16  Kan.  476;  People  y.  Gill,  6  Cal.  637.  And  see 
Riley  y.  State,  9  Humph.  (Tenn.)  646;  State  y.  Kelly,  76  Me.  331,  49 
Am.  Rep.  620;  Moran  y.  Ter.,  14  Okl.  544,  78  Pac.  111. 

There  was  a  decision  to  the  contrary  in  Com.  y.  Linton,  2  Va.  Cas. 
205. 
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Statutes, — ^In  many  jurisdictions,  statutes  have  been  enacted 
expressly  covering  these  cases.  By  the  statute  of  Geo.  II.  c. 
21,  it  was  provided  that,  where  any  person  feloniously  stricken 
or  poisoned  at  any  place  out  of  England  shall  die  of  the  same 
in  England,  or,  being  feloniously  stricken  or  poisoned  in  Eng- 
land, shall  die  of  such  stroke  or  poisoning  out  of  England, 
an  indictment  therefor,  found  by  the  jurors  of  the  county  in 
which  either  the  death  or  the  cause  of  death  shall  respectively 
happen,  shall  be  as  good  and  effectual  in  law,  as  well  against 
principals  as  accessaries,  as  if  the  offense  had  been  committed 
in  the  county  where  such  indictment  may  be  found.^®'    It  has 

Thus,  the  murder  of  President  Garfield  by  Gulteau  was  held  to  have 
been  committed  in  the  District  of  Columbia,  where  the  injury  was  in- 
fiicted,  and  Ouiteau  was  tried  and  executed  there,  though  after  the 
Injury  the  President  was  removed  to  Blberon,  New  Jersey,  and  died 
there.  U.  S.  v.  Gulteau,  1  Biackey  (D.  C.)  498.  And  in  a  late  Mary- 
land case,  it  was  held.  Independently  of  any  statute,  that  where  a 
wound  is  inflicted  or  poison  administered  in  Maryland,  and  the  in- 
jured party  goes  or  is  carried  into  another  state,  and  dies  there,  the 
homicide  Is  committed  and  may  be  punished  In  Maryland.  Stout  v. 
State,  76  Md.  317.  26  Atl.  299. 

The  reason  for  this  view  is  thus  stated  by  Alvey,  C.  J.,  in  the  last- 
mentioned  CMe:  "In  such  case  it  is  the  law  of  the  state  where  the 
mortal  wound  or  poison  is  given  that  is  violated,  and  not  the  law  of 
the  state  where  death  may  happen  to  occur.  By  the  felonious  act 
of  the  accused,  not  only  is  there  a  great  personal  wrong  inflicted  upon 
the  person  assaulted  or  mortally  wounded  while  under  the  protection 
of  the  law  of  the  state,  but  the  peace  and  dignity  of  the  state  where 
the  act  is  perpetrated  is  outraged;  and  though  death  may  not  imme- 
diately follow,  yet,  if  it  does  follow  as  the  consequence  of  the  felon- 
ious act  within  the  year,  the  crime  of  murder  is  complete.  In  inflict- 
ing the  mortal  wound,  then  and  there  the  accused  expends  his  active 
agency  in  producing  the  crime,  no  matter  where  the  injured  party 
may  languish,  or  where  he  may  die,  if  death  ensues  within  the  time, 
and  as  a  consequence  of  the  stroke  or  poison  given.  The  grade  and 
characteristics  of  the  crime  are  determined  immediately  that  death 
ensues,  and  that  result  relates  back  to  the  original  felonious  wound- 
ing or  poisoning.  ThA  giving  the  blow  (or  poison)  that  caused  the 
death  constitutes  the  crime." 

lesThis  statute  was  superseded  by  the  statute  of  9  Geo.  IV.  c.  81,  S 
7,  and  this.  In  turn,  by  the  present  statute  of  24  &  25  Vict  c.  100,  ( 
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been  held  that  this  statute  is  not  in  force  ill  this  country/®^ 
but  somewhat  similar  statutes  have  been  enacted  in  some  of 
our  statee.  Some  of  the  statutes  cover  the  case  where  injury 
is  inflicted  on  the  higji  seas  or  in  a  foreign  country  or  another 
st/iite^  and  death  ensues  in  the  state.  In  Massachusetts,  such  a 
statute  has  been  held  constitutional,  on  the  ground  that  the 
[  homicide  is  committed  where  the  death  occurs.^®**     Conceding 

that  die  decision  is  right,  the  ground  upon  which  it  is  based  is 
wrong.  A  homicide  is  committed  where  the  injury  is  in- 
flicted.^** A  statute  punishing  homicide  where  the  injury  is 
inflicted  in  the  state,  and  the  death  occurs  without  the  state, 
is  clearly  constitutional.^*^ 

In  England,  as  was  shown  in  a  previops  section,  the  statute 
punii^hing  for  homicide  in  the  case  of  death  in  England  from 
an  injury  inflicted  on  the  high  seas  or  in  a  foreign  country 
wa3  held  inapplieabie  in  the  case  of  injury  inflicted  by  a  for- 

10,  which  is  to  Bifbstantiariy  the  same  effect.  See  Reg.  y.  Azzopardi, 
1  CSar.  ft  K.  208,  2  Mooil.  C.  C.  289. 

XH  StuU  T.  @tQut,  76  M«.  817,  2$  Atl.  2d9. 

les  Com.  Y.  Jkfacloon^  101  Jdass.  1,  100  Am.  Dec.  89,  Beale's  GftB.  409. 
in  this  case,  under  such  a  statute,  it  was  held  that  an  indictment 
would  Ue  against  a  eitisen  of  another  state,  or  of  a  foreign  country, 
fear  th0  inawlaui;fajter  of  a  person  w|io  died  in  Massa^chusetts  in  con- 
sfiQuence  of.  ijojuries  lffJ|ictod  upoi^  him  Xxy  the  accused  in  a  forelgii 
vessel  upon  the  high  seas.  See,  also,  People  y.  Tyler,  7  Mich.  161, 
74  Am.  Dec.  703;  Tyler  y.  People,  8  Mich.  820;  State  y.  Caldwel),  116 
N.  C.  794,  20  S.  B.  523;  Ex  parte  McNeeley.  86  W.  Va.  84,  14  S.  E. 
436,  82  Am.  St.  Rep.  831,  15  U  |l.  A.  226. 

Such  a  statute  was  held  void  in  New  Jersey  as.  applied  to  an  in- 
jury inflicted  in  New  York  by  a  citizen  of  New  York^  on  the  ground 
*  that  the  homicide  in  such  a  case  is  committed  outside  the  state,  and 
that  the  ^itatie  has  no  power  to  punish  therefor.  State  y.  Carter^  27 
N.  J.  Law,  499,  Beale's  Cas.  407,  Mikell's  Cas.  585.  But  doubt  is  cast 
ypon  this  decision  in  the  case  of  Hunter  y.  State,  40  N.  J.  Iat,  495. 
In  th^  latter  case,  Beasley^  C.  J.,  referred  to  what  was  said  on  this 
point  In  State  y.  Carter  as  "entirely  extrajudicial,"  and  commended 
the  decisions  In  other  states  holding  the  contrary. 

}««  See  the  cases  cited  in  note  162,  supra. 

107  Hunter  v.  State,  40  N.  J.  Law,  495;  Green  v.  State,  66  Ala.  40,. 
41  Am.  Rep.  744,  Mikell's  Cas.  588. 

C.  ft  M.  Crimes — 19. 
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eigner  in  a  foreign  vessel  on  the  high  seas  or  in  a  foreign  conn- 
tpy^iM  jjj  ^jjjg  cotintry,  similar  statutes  have  been  held  appli- 
cable to  foreigners  and  citizens  of  other  states,*®*  but  it  is  very 
doubtful,  to  say  the  least,  whether  these  decisions  are  sound.*^® 
(c)  Act  in  One  Country,  State,  or  County  Taking  Effect 
in  Another. — ^When  a  person  in  one  country,  state,  or  jjounty 
does  an  act  there  which  takes  effect  and  causes  death  in  another 
untry,  state,  or  county,  he  commits  the  homicide  in  the  latter. 
[Thus,  if  a  person  in  one  state  shoots  across  the  state  line,  and 
^  kills  a  person  in  anotEiCT  state,  {he  murder  is  committed  in  the 
latter  state,  and  not  in  the  former,  and,  if  he  can  be  appre- 
hended in  the  latter  state,*^*  he  can  be  punidied  there,  but 
cannot  be  punished  in  the  former  unless  by  virtue  of  some 
statute.*^*  J?he  same  would  be  true  of  a  person  who,  beingjn 
one  state,  sends  poisoned  candy  by  mail  to  a  person  in  another 
state,  and  causesTSs  death  in  the  latter.*''^  The  principle 
also  applies  where  a  person  on  the  shore  shoots  at  and  kills  a 
person  in  a  vessel  on  the  sea.  In  such  a  case,  the  homicide  is 
committed  on  the  vessel,  and  is  within  the  admiralty  jurisdic- 
tion.*''^' And  where  a  person  on  one  ship  shoots  at  and  kills  a 
person  on  another  ship,  the  homicide  is  committed  on  the  lat- 
ter, and  it  is  punishable  by  the  nation  to  which  the  latter  be- 
longs, but  not  by  the  nation  to  which  the  former  belongs**^* 

!•«  Reg.  V.  Lewis,  Dears.  &  B.  C.  C.  182,  7  Cox,  C.  C.  277. 

169  Com.  y.  Macloon,  101  Mass.  1,  100  Am.  Dec.  89,  Beale's  Cas.  409; 
State  y.  CaldweU,  115  N.  C.  794,  20  S.  E.  528. 

170  See  State  v.  Carter,  27  N.  J.  Law,  499,  Beale's  Cas.  407;  State  v. 
Knight,  Tayl.  (N.  C.)  65,  2  Hayw.  109,  Beal^'s  Oas.  406. 

171  Ante,  §  494. 

172  1  Hale,  P.  C.  475;  SUte  v.  HaU,  114  N.  C.  909,  19  S.  B.  602,  41 
Am.  St.  Rep.  822. 

I  iT2ain  California  a  statute  provides  for  punishment  of  the  sender 
•  in  such  a  case.  People  v.  Botkin,  182  Cal.  281,  64  Pac.  286,  84  Am,  st 
"iRep.  39. 

178  Rex  y.  Coombs,  1  Leach,  C.  C.  888. 

174  u.  S.  y.  Dayls,  2  Sumn.  482,  Fed.  Cas.  No.  14,982,  Beale's  Cas.  898. 
Compare  Reg.  y.  Keyn,  L.  R.  2  Exch.  Dly.  68,  13  Cox,  a  C.  408,  Beale'l 
Cas.  897. 
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(d)  Hofnibide  hy  Administering  Poison.^— The  overt  act  of 
homicide  by  administering  poison,  within  the  meaning  of  a 
statute,  consists,  not  simply  in  prescribing  or  furnishing  the 
poison,  but  also  in  directing  and  causing  it  to  be  taken,  and 
therefore,  if  poison  is  prescribed  and  furnished  to  a  person  in 
one  county,  and  he  carries  it  into  another  county,  and  takes  it 
there  in  accordance  with  the  directions,  and  ia  poisoned  and 
dies  there,  the  administering  is  consummated,  and  the  crime 
is  committed,  in  that  county.^^* 

506.  Abortion. 

A  person  who,  while  in  one  state,  sends  a  drug  to  a  woman 
in  another  state  by  mail,  with  intent  to  have  her  take  the  same 
for  the  purpose  of  causing  an  abortion^  which  she  does,  is  not 
guilty  of  procuring  an  abortion  in  the  latter  state,  tmless  the 
woman  does  not  know  the  nature  of  the  drug,  and  is  therefore 
an  innocent  agent.  But  he  is  indictable  in  the  state  to  which 
the  drug  is  thus  sent,  under  a  statute  punishing  any  person 
who  shall  advise  or  procure  a  woman  to  take  a  drug  with  intent 
to  cause  an  abortion.^''* 

607.  Assault  and  Assault  and  Battery, 

An  assault  or  an  assault  and  battery  is  committed,  of  course, 
in  the  state  or  county  in  which  the  battery  i's  inflicted  or  at- 
tempted,, and  ordinarily,  therefore,  there  is  no  difficulty  in  de- 
termining the  locality  of  the  offense.  When  a  force  is  put  in 
motion  in  one  jurisdiction,  with  intent  to  inflict  a  battery,  and 
it  takes  effect  in  another,  the  offense  is  committed  in  the  latter. 
Thus,  if  a  person  standing  in  one  state  or  county  shoots  or 
throws  across  the  line  at  a  person  standing  in  another  state  or 
county,  he  is  guilty  of  assault  and  battery  in  the  latter  state 
or  county  if  he  strikes  him,  or  of  assault  if  he  does  not  strike 
him;  and  if  his  intent  is  to  murder,  he  is  guilty  in  such  state 

1T6  Robblns  V.  State,  8  Ohio  St  181. 

iT«  SUte  V.  Morrow,  40  S.  C.  221, 18  S.  E.  85S. 
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or  count  J  of  asaault  wkli  intent  to  murder.^  ^^  The  same  is 
true  where  a  person  in  one  state  or  county  sends  poison  or  any 
other  deleterious  drug  by  mail  to  a  person  in  imother  state 
or  county,  and  the  latter  takes  it  there.  *^*  In  accordance  with 
the  principle  in  relation  to  crimes  committed  by  means  of  an 
innocent  agent^  oine  who  s^ids  poison  into  another  state  or 
couniy  by  an  innocent  agent,  and  causes  it  to  be  administered 
there^  is  n^uilty  of  assault  and  battery  in  that  state  or  county.^  ^^ 

608.  Libel 

A  libel  is  committed  where,  and  only  where,  it  is  published. 
If  it  is  published  in  seiFeral  jurisdictions,  it  is  an  offense  in 
each.  One  who  publishes  a  libel  in  one  jurisdiction  in  a  news- 
paper which  circulates  ftlso  in  another  jurisdicticm  is  liable 
to  indictment  in  the  latter.  ^^  A  libel  sent  by  mail  is  pub- 
lished, not  where  it  is  posted,  but  where  it  is  received.  Thus, 
where  a  letter  containing  a  libel  on  the  administration  of  the 
government,  and  on  eertain  public  officers,  wits  mailed  in  Ire- 
land, and  addressed  to  and  received  by  a  person  in  England, 
it  was  held  that  it  was  published  in  Engknd,  and  indictable 
there.^®^ 

50ft.  titmAirttt  ThTf^U^JXlff  LettfiT. 

It  has  been  held^that  the  offense  of  seBiding  a  tiireatening 
letter,  where  the  letter  is  sent  by  mail,  is  committed  where  the 
letter  is  reoeiTed.*®^ 

ITT  Bute  v.  aall,  114  N.  C.  909,  19  S.  B.  602,  41  Am.  St  Hep.  822; 
Slmimon  v.  State,  92  Ga.  41,  17  S.  B.  9S4,  44  Am.  St.  Hep.  76.  And  see 
Robbins  ▼.  St4kte,  a  OMo  St.  131;  State  ▼.  Morrow,  40  S.  C.  221,  18  S. 

B.  8631  ant^  |  494. 

178  See  Bobbins  v.  State,  8  Ohio  St.  131. 
170  Ante,  S  497. 

180  Com.  V.  Blandlng,  3  Pick.  (Mass.)  304,  16  Am.  Dec.  214. 

181  Rex  ▼.  Johason,  7  East,  <66.  Contra,  Rex  v.  Burdett,  4  Bam.  4b 
Aid.  176. 

182  People  ▼.  Griffin,  2  Barb.  (N.  T.)  427;  Rez  ▼.  Oirdwood,  1  Leacli» 

C.  C.  142;  Rez  v.  Bsser,  t  Bast,  P.  €.  1126. 
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610.  Nuiiance. 

A  nuisance  is  committed  in  tlie  jurisdiction  in  which  the  act 
I  takes  effect  and  constitutes  a  nuisance,  and  in  tbdt  jurisdiction 

only ;  but  the  same  act  may  cause  a  nuisance  and  be  indictable 
in  more  than  one  jurisdiction,  and  an  act  may  cause  a  nuisance 
and  be  indictable  in  a  jurisdiction  in  which  the  person  doing 
the  act  has  never  been.  According  to  the  better  opinion,  thera^ 
fore,  a  man  who  erects  or  creates  a  nuisance  in  one  jurisdiction, 
as  by  depositing  offensive  matter  in  a  stream  or  building  a  dam, 
is  liable  criminally  as  well  as  civilly  in  any  other  jurisdiction 
in  which  it  takes  effect  and  constitutes  a  nuisance.^  ^ 

611.  Blgamj. 

The  offense  of  bigamy  is  committed  in  the  jurisdiction  in 
which  the  bigamous  marriage  takes  place,  and  an  indictment 
will  not  lie  in  any  other  jurisdiction.*^  In  some  states,  how- 
ever, statutes  have  been  enacted  punishing  persons  who  cohabit 
after  a  bigamous  marriage,  and  under  these  statutes  a  convict 
tion  may  be  had  for  such  cohabitation,  although  the  marriage 
may  have  taken  place  in  another  jurisdiction.^®' 

611^.  Abduction. 

Where  a  girl  leaves  her  father's  home  with  his  consent  with 
a  male  companion  for  a  proper  purpose  and  her  companion 
afterwards,  in  another  county  or  state,  conceives  and  carries 
out  the  intent  of  making  her  his  concubine,  or  placing  her  in  a 

198  2  Hawk.  P.  C.  c.  26,  8  37;  State  v.  Lord,  16  N.  H.  357;  State  v. 
De  Wolfe  (Neb.)  93  N.  W.  746;  American  Strawboard  Co.  t.  Stat^,  70 
Ohio  St.  140,  71  N.  B.  284;  State  V.  Olncosd  Sugrar  Refining  Co.,  117 
Iowa,  524,  91  N.  W.  794.  And  see  Stlllman  y.  White  Rock  Mfg.  Co., 
3  Woodb.  ft  M.  638,  Fed.  Cas.  No.  13,446;  Thompson  v.  Crocker,  9  Pick. 
(26  Mass.)  59.  Contra,  In  re  Eldred,  46  Wli.  530,  1  K.  W.  175;  State 
v.  Babcock,  30  N.  J.  Iaw,  29. 

i8«  State  T.  Bamett,  83  N.  C.  615;  Johnson  ▼.  Com.,  86  Ky.  122,  6  S. 
W.  365;  Scoggins  v.  State,  32  Ark.  205;  William*  T.  SUte,  44  Ala.  24. 

isfi  State  T.  Sloan,  55  Iowa,  217,  7  N.  W.  916. 
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house  of  prostitution,  his  offense  i3  committed  in  the  latter 
county  or .  state.*  *•*. 

III.  State  aot)  Fkdbhal  Jubisdictioit. 

612.  In  Oeneral. — ^The  United  States,  by  congress,  has  juris- 
diction to  punish  for  ofTenses,  but  only  in  so  far  as  such  juris- 
diction has  been  conferred  upon  it  by  the  federal  constitution. 
It  has  no  common-law  jurisdiction.^** 

'  The  states  have  inherent  jurisdiction  to  punish  for  any  of- 
fenses committed  within  their  limits,  except  in  so  far  as  the 
federal  constitution  has  conferred  exclusive  jurisdiction  upon 
congress.^*'    . 

613.  Jurisdiction  Conferred  upon  Congress  by  the  Federal 
*  Constitution: 

(a)  Oeneral  Clause. — The  constitution  of  the  United  States, 
to  which  instrument  congress  owes  all  its  powers  of  legislation^ 
e!xpressly  confers,  in  the  different  articles  and  sections,  certain 
specific  powers.  These  will  be  presently  noticed,  as  will  also 
some  of  the  acts  of  congress  in  pursuance  of  such  grants  of 
power.  Section  §  of  article  1,  after  giving  congress  certain 
specified  powers,  ox)ntain8  a  general  clause  conferring  the  power 
"to  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers,  and  all  other 
powers  vested  by  this  constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  oflScer  thereof."^®^ 
This  clause,  it  will  be  noticed,  is  very  broad.  It  authorizes 
any  measures,  including  penal  statutes,  which  are  not  prohibit- 
ed by  the  constitution,  and  which  are  appropriate  to  carry  into 
effect  any  of  the  powers  given  by  the  constitution,  either  to  con- 
gress, or  to  any  federal  department  or  oflScer,  judicial  or  ex- 

186a  People  v.  Lewis,  141  Cal.  548,  75  Pac.  189;  State  y.  Gordon,  46 
N.  J.  Law,  432;  Stote  v.  Round,  82  Mo.  679. 
iM  Ante,  S  84  et  seq. 
187  Ante,  S  33  et  seq. 
168  Ck)nst  U.  S.  art.  1,  S  8,  d.  IS. 
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«cutive.***  The  word  "necessary^*  in  the  clause  does  not  mean 
"indispensable."  If  a  certain  measure  is  appropriate,  and  not 
within  any  constitutional  prohibition,  the  degree  of  its  neces- 
sity is  a  question  within  the  discretion  of  congress,  and  not 
cognizable  by  the  courts.^*^ 

It  was  said  by  Mr.  Justice  Field  in  reference  to  this  clause : 
"There  is  no  doubt  of  the  competency  of  congress  to  provide, 
by  suitable  penalties,  for  the  enforcement  of  all  legislation 
necessary  or  proper  to  the  execution  of  powers  with  which  it  is 
intrusted.  ♦  ♦  ♦  Any  act,  committed  with  a  view  of  evad- 
ing the  legislation  of  congress,  passed  in  the  execution  of  any 
of  its  powers,  or  of  fraudulently  securing  the  benefit  of  such 
legislation,  may  properly  be  made  an  offense  against  the  United 
States.  But  an  act  committed  within  a  state,  whether  for  a 
good  or  a  bad  purpose,  or  whether  with  an  honest  or  a  criminal 
intent,  cannot  be  made  an  offense  against  the  United  States 
unless  it  have  some  relation  to  the  execution  of  a  power  of  con- 
gress, or  to  some  matter  within  the  jurisdiction  of  the  United 
States.  An  act  not  having  any  such  relation  is  one  in  respect 
to  which  the  state  can  alone  legislate."^  ®^ 

Particular  Acts. — Among  the  various  acts  of  congress  which 
have  been  enacted  under  the  power  thus  granted,  and  which  are 
undoubtedly  valid,  are  statutes  punishing,  as  offenses  against 
the  United  States,  illegally  holding  public  office,^  ®^  conspiring 
to  prevent  a  person  from  holding  or  accepting  a  federal  office, 
or  injuring  a  person  holding  such  an  office,^®*  bribery  or  cor- 
ruption of  federal  officers,*®*  extortion  or  embezzlement  by  fed- 
eral officers^***  false  personation  of  owners  of  public  stocks  or 

i8»U.  S.  v.  Fox,  95  U.  S.  670;  U.  S.  v.  Shaw-Mux,  2  Sawy.  364,  Fed. 
Cas.  No.  16,268. 

iw  McCulloch  v.  Maryland,  4  Wheat,  (U.  S.)  316,  413;  U.  S.  v.  Fisher, 
2  Cranch  (U.  S.)  858,  396. 

i»i  U.  S.  V.  Fox,  96  U.  S.  670. 

102  Rev.  St  S  1787. 

i»s  Id.  S  5518. 

104  Id.  SS  5451,  5500-5503. 

m  Id.  SS  5481-5487. 
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Other  claims  against  the  United  States,  and  a(htt  ffAuds  in 
making  or  presenting  claims/ ^^  stealing  implemeiits  used  in 
stamping  or  printing  bonds,  notes,  stataps^  or  other  obligations 
or  instniments  of  the  United  States,^  ^^  ciorruption  or  intimida- 
tion of  witnesses,  jurors,  or  officers  in  the  federal  courts,  or 
otherwise  obstructing  the  administration  of  justicie  therein,' ^^ 
perjury  or  subornation  of  perjury  in  the  federal  courts,  or  be- 
fore federal  officers,' ^^  etc.  Other  acts  which  have  been  made 
offenses  against  the  United  States  are  mentioned  in  the  para* 
graphs  following. 

(b)  Offenses  on  the  High  Seas  and  Offenses  against  the  Law 
of  Nations.— ^l&xpress  power  is  given  congress  "to  define  and 
punish  piracies  and  felonies  on  the  high  seas  and  offenses 
against  the  law  of  nations/^^^  This  power  has  been  exei^cdsed 
by  congress  by  the  enactment  of  statutes  punishing  piracy, 
and  murder,  and  other  felonies  committed  on  the  high  seas,^' 
and  of  various  statutes  punishing  offenses  against  the  law  of 
nations, — ^among  others,  statutes  punishing  the  violation  ot 
safe-conducts  and  passports,^^^  the  suing  out  or  executing  of 
any  writ  or  process  against  any  minister  of  any  foreign  prinoe 
or  state,  or  his  servants,^^  or  assaults  or  other  violence  against 
a  foreign  minister,^^^  counterfeiting  or  forging  foreign  coins, 
securities,  or  stamps,^^^  breaches  of  neutrality,  as  by  accepting 
or  executing  within  the  jurisdiction  of  the  United  States  a 
commission  to  serve  a  foreign  state  against  a  state  at  peace 
with  the  United  States,'^^  enlisting  within  the  United  States^ 

199  Id.  S§  5435-5438. 
m Id.  9  5458. 
i»8  Id.  §9  5404-5407. 
loo  Id.  SS  53SI2,  5393. 
soo  Const.  U.  S.  art.  1,  S  S,  cL  10. 
201  Key.'  St.  §9  533£^,  6340,  6346,  et  B6<U 
802  Id.  8  4062. 
SOS  Id.  §§  4063,  4064. 
»04  Id.  §  4062. 
I     206  Id.  §§  5457,  5466. 
toe  Id.  S  6281. 
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OP  going  otit  of  the  United  States  with  intent  to  enlist,  in  the 
service  of  a  foreign  state,^^  fitting  out  and  arming,  within  the 
United  States,  anj  vessel,  with  intent  that  it  shall  be  employed 
in  the  service  of  a  fcfreign  state  to  cruise  or  commit  hostilities 
against  a  state  at  peace  with  the  United  States,^^®  increasing  or 
augmenting^  within  the  United  States,  the  farce  of  any  armed 
vessel  of  a  foreign  state  at  war  with  a  state  with  which  the 
United  States  are  at  peace,^*  beginning  or  setting  on  foot, 
within  the  United  States^  or  providing  or  preparing  the  means 
for,  any  military  expedition  or  enterprise  against  a  state  at 
peace  with  the  United  States,'**  etc. 

The  clause  of  the  constitution  above  quoted  gives  congress 
the  power  to  punish  any  act  whatevelr  that  offends  against  tbe 
law  of  nations^  whether  the  act  affects  foreign  states  them* 
selves,  or  merely  the  subjects  or  citizens  thereof.  It  gives  th^ 
power  to  punish  the  counterfeiting,  within  its  jurisdiction,  of 
the  notes,  bonds,  and  other  securities  issued  by  foreign  govern- 
ments, or  by  corporations* under  their  authority,  and  such  a 
statute  has  been  enacted.*" 

(c)  Offenses  in  the  District  of,  Columbia,  and  in  Forts, 
Arsenals,  Dockyards,  etc. — Congress  is  also  expressly  empower- 
ed "to  exercise  exclusive  leffislationin  all  cases  whaltsoever  over         ^   ^ 

such  district  (not  exceeding  ten  miles  square)  as  may,  by  ces-  *jC^  J) 
sion  of  particular  states,  and  the  acceptance  of  congress,  be- 
^ome  the  seat  of  the  government  of  the  United  States,  and  to 
•exercise  like  authority  over  all  places  purchased  by  the  con-  " 
sent  of  the  legislatuje  of  the  state  in  which  the  same  shall  be, 
for Jhe  erection  of  forts^  magazine^,^  arsenals,, .docl;jjajus^_and 
other    needful    buildings."**'     Under    this    clausCi    congress 

M7  Id.  S  68S2. 
S08  Id.  S  5283. 
209  Id.  9  5285. 
tio  Id.  8  5286. 

211  Act  Cong.  May  16,  1884  (28  Stat  22) ;  U.  S.  v.  Arjona,  120  IT.  B. 
479. 

212  Const  U.  S.  art  1,  S  8f  cl.  17. 
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has  passed  various  statutes  punishing  offenses  against  the  per- 
son^ as  murder,  rape,  assaults,  etc,  and  offenses  against  property^ 
as  larceny,  robbery,  false  pretenses,  forgery,  etc,  offenses 
against  the  habitation,  as  burglary  and  arson,  and  other  burn- 
ings, and  many  other  offenses,  when  committed  in  the  District 
of  Columbia  or  within  any  fort,  dodcyard  or  other  place  or 
district  within  the  exclusive  jurisdiction  of  the  United 
States.*" 

This  clause  of  the  constitution,  and  the  act  of  congress,  in- 
cluding the  words  "or  any  other  place  or  district"  under  the 
exclusive  jurisdiction  of  the  United  States,  has  reference  to 
such  places  only  as  are,  like  the  places  specifically  mentioned, 
in  their  nature  fixed  and  territorial,  and  it  does  not  apply  to 
a  vessel,  even  though  it  may  be  a  ship  of  war  of  the  United 
States."* 

(d)  Treason. — The  federal  constitution  also  declares  ttiai 
"treason  against  the  United  States  shall  consist  only  in  levy- 
ing war  against  them,  or  adhering  to  their  enemies,  giving 
them  aid  and  comfort,"  and  that  "congress  shall  have  the 
power  to  declare  the  punishment  of  treason."*^*  In  pursuance 
of  this,  congress  has  enacted  laws  punishing  treason  and  mis- 
prision of  treason,*^'  treasonable  correspondence  with  a  for- 
eign government,*^"'  recruiting  soldiers  or  'sailors  to  serve 
against  the  United  States,*^®  and  other  treasonable  acts.*^* 

(e)  Revenue  and  Custom  Laws. — The  constitution  express- 
ly gives  congress  the  power  "to  lay  and  collect  taxes,  duties,, 
imposts,  and  excises,  to  pay  the  debts  and  provide  for  the  com- 
mon defense  and  general  welfare  of  the  United  States."**^ 

»B  Rev.  St.  U.  S.  S  5339  et  seq. 

si«  U.  S.  V.  Bevans,  3  Wheat  (U.  S.)  836.    It  Includes  land  acquired 
for  locks  and  dams.    U.  S.  v.  Tucker^  122  Fed.  618. 
s»  Const  U.  S.  art.  3»  S  3. 
ti«  Rev.  St  SS  6331-5338. 
217  Id.  S  5335. 
»>  Id.  S  5337. 
no  Id.  SS  5334-5338. 
S20  Const  U.  S.  art.  1,  S  8>  cl.  1. 
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This^  and  the  general  dause  above  referred  to,  clearly  confer 
upon  congress  the  power,  not  only  to  provide. for  the  collec- 
tion of  taxes,  customs  duties,  etc.,  but  also  to  punish,  as  of- 
fenses against  the  United  States,  fraudulent  violation  or  eva- 
sion of  the  revenue  and  custom  laws.^*^ 

(/)  Foreign  and  Interstate  Commerce. — The  constitution 
gives  congress  the  power  "to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states,"^^^  and,  under  this  and 
the  general  clause  above  referred  to,  it  may  constitutionally 
enact  penal  laws  in  relation  to  commerce.^*  Thus,  it  may 
punish  desertion  by  seamen,  the  carrying  of  explosives,^  ^^ 
obstruction  of  railroad  trains  employed  in  commerce  between 
the  states,  and  other  acts  in  connection  with  foreign  or  inter- 
state commerce. 

(g)  Commerce  with  Indians. — The  constitution  gives  con- 
gress the  power  "to  regulate  commerce  ♦  *  ♦  with  the 
Indian  tribes,"^^**  and  under  this  and  the  general  clause  it 
may  enact  penal  laws  in  relation  to  commerce  with  the  Indian 
tribes.^^'  Thus  it  may  prohibit  and  punish  traffic  in  spirit- 
uous liquors  with  Indians,  and  it  may  do  so  within  as  well  as 
without  the  limits  of  a  state.^^^ 

(h)  Naturalization. — The  constitution  gives  congress  pow- 
er "to  establish  a  uniform  rule  of  naturalization  ♦  ♦  * 
throughout  the  United  States."^^®  And  this  and  the  general 
clause  authorize  it  to  punish  as  offenses  against  the  United 
States  false  personation,  forgery,  perjury,  and  other  frauds 
in  connection  with  naturalization  proceedings,  the  fraudulent 

551  Rev.  St.  U.  S.  SS  1789,  3095  et  seq.,  5443-5448,  5452. 

552  Const.  U.  S.  art.  1,  S  8,  cl.  8. 

sssRev.  St  U.  S.  S  4131,  et  seq.;  Supp.  Rev.  St  p.  529  et  seq. 

S24  Rev.  St  U.  S.  S  5355. 

S2B  Const  U.  S.  art  1,  S  8,  cl.  8. 

ss«  Rev.  St  U.  S.  S  2127  et  seq. 

sat  u.  S.  v.  Shaw-Mux,  2  Sawy.  364,  Fed.  Cas.  No.  16,268. 

S28  Const  U.  S.  art  1,  S  8,  cl.  4. 
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use  of  a  certificate  of  naturalizatioQ,  or  the  use  d  forged 
certificates,  etc.^* 

(i)  Bankruptcy. — The  coniitittitioii  also  give&  congress  the 
power  "to  establish  *  ♦  ♦  timfotm  laws  on  the  subject 
of  bankruptcies  throughout  the  United  States.'^**  This  clause, 
and  the  general  clause  heretofore  mentioned,  not  only  gives 
congress  the  power  to  provide  for  proceedings  in  bankruptcy, 
and  for  distribution  of  the  property  of  bankrupts  among  their 
creditors,  but  it  also  givei  it  the  power  to  punish  frauds  and 
other  wrongs  in  Connection  with  bankruptcy  proceedings.^* 

The  bankruptcy  act  of  189S  punishes  any  person  who  shall 
knowingly  and  fraudulently  appropriate  to  his  own  use,  em- 
bezzle, trpend,  or  unlawfully  transfer  any  property,  or  secrete 
or  destroy  any  document,  belonging  to  a  bankrupt  estate,  which 
has  come  into  his  charge  as  trustee.  It  also  punishes  any  per- 
son who,  while  a  bankrupt,  or  after  his  discharge,  shall  know- 
ingly and  fraudulently  (1)  conceal  from  his  trustee  any  of 
the  property  belonging  to  his  estate  in  bankruptcy;  or  (2) 
make  a  fake  oath  or  account  in,  or  in  relation  to,  any  proceed- 
ing in  bankruptcy;  or  (8)  present  under  oath  any  false  .claim 
for  proof  against  the  estate  of  a  bankrupt;  or  (4)  use  any 
such  claim  in  composition,  personally  or  by  agent,  proxy,  or 
nttomey,  or  as  agent,  proxy,  or  attorney;  or  (5)  receive  any 
material  amount  of  property  from  a  bankrupt  after  the  filing 
of  the  petition,  with  intent  to  defeat  the  bankrupt  act;  or  (6) 
extort  or  attempt  to  extort  any  money  or  property  from  any 
person  as  a  consideration  for  acting  or  forbearing  to  act  in 
bankruptcy  proceedings. 

It  also  punishes  any  person  who  shall  knowingly  (1)  act 
as  a  referee  in  a  case  in  which  he  is  directly  or  indirectly  in- 
terested; or  (2)  purchase,  while  a  referee,  directly  or  indi- 

229  Key.  St.  U.  S.  SS  5396,  5424,  et  seq.;   U.  S.  v.  Severino,  125  Fed. 

949. 
280  Const.  U.  S.  art.  1,  §  8,  cl.  4. 
=«i  U.  S.  V.  Fox,  95  U.  S.  670. 
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wetly,  wy  property  of  the  estate  in  bankruptcy  ot  wfaicb  hB  is 
referee;  or  (3)  refuse,  while  a  referee  or  trustee,  to  permit  a 
reasonable  opportunity  for  the  inspection  of  the  accounts  re- 
lating to  the  affairs  of,  iand  the  papers  and  rjaeorda  of,  estates 
in  his  charge  by  parties  in  interest,  when  directed  by  the  court 
so  to  do. 

All  indictments  or  informations  under  the  act  must  be 
found  or  filed  within  pne  year  after  commission  of  the  of- 
fense. 

(j)  Counterfeiiing  Securities  and  Coin  of  the  United 
States. — The  constitution  gives  congress  egress  power  "to 
provide  for  the  punishment  of  counterfeiting  the  securities 
and  current  coin  of  the  United  States. "^^^  And  statutes  pro- 
viding for  the  punishment  of  auc^  offenses  have  hee^  enactr 
ed.«3* 

(k)  Pod  Offices  cmd  Post  JJcHwb.— The  constitution  also 
gives  congress  the  power  "to  ^tablish  poet  offices  aad  post 
roads,''***  and  under  this  clause,  and  the  general  clauae  be- 
fore mentioned,  congress  not  only  has  th^  power  to  establish 
post  offices  and  poet  roads,  but  it  also  has  the  power,  aa  an  in- 
cident thei'eto^  to  pusiijah  acts  in  copanection  with  the  post  offikies 
and  ppat  roads  established  by  it,  as  larceny  lOr  emheiszl^naent 
from  the  mails,  obstruction  of  the  mails,  ^tc.**^ 

(l)  Patents  and  Copyrights. — The  constitution  giv^  con- 
gress power  "tp  promote  the  progress  of  scieooe  and  useful 
arts,  by  securing  for  limited  times,  to  authors  and  inventors, 
the  exclusive  right  tp  their  respective  writings  and  discov- 
eries."^^  Under  this  clause,  and  the  general  clause  hereto- 
fore mentioned,  congress  has  the  power  to  protect  patents  and 
copyrights  granted  under  the  patent  and  copyright  laws  enact- 

2S2  Const.  U.  S.  art.  1,  S  8,  el.  6. 

2ssHev.  St  S  5457  et  seq.    That  the  states  may  also  punish  coun- 
terfeiting, see  post,  9  514b. 
2S4  Const.  U.  S.  art.  1,  §  8,  cl.  7. 
s>fi  Rev.  St.  §  5463  et  seq. 
S80  Const.  U.  S.  art.  1,  S  8,  cl.  8. 
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ed  by  it,  and  to  punish  fraud  and  other  wrongs  in  connection 
therewith.**^ 

(m)  Army  and  Navy. — ^The  constitution  empowers  con- 
gress to  raise  and  support  armies,  to  provide  and  maintain  a 
navy,  and  "to  make  rules  for  the  government  and  regulation 
of  the  land  and  naval  forces/'^*'  Under  this  power,  and  un- 
der the  general  clause  heretofore  referred  to,  congress  has  the 
power  to  enact  any  penal  laws  which  may  be  necessary  or 
proper  in  relation  to  the  army  and  navy,  as,  for  example,  a  law 
punishing  larceny  or  embezzlement  of  arms  and  other  ord- 
nance.^*  It  may  also  constitutionally  punish,  as  An  offense 
against  the  United  States,  the  receipt  of  an  excessive  fee  by  an 
agent  employed  to  collect  a,  pension,***^  detention  from  a  pen- 
sioner of  money  collected  for  him  as  his  pension,**^  and  em- 
bezzlement by  a  guardian  of  his  ward's  pension  money.'** 
And  it  may  punish  offenses  committed  on  a  ship  of  war,  wher- 
ever she  may  be,  even  though  in  waters  within  the  jurisdiction 
of  a  particular  state.'*' 

(n)  Elections. — The  constitution  provides  that  the  times, 
places,  and  manner  of  holding  elections  for  senators  and  rep- 
resentatives in  congress  shall  be  prescribed  by  the  state  legis- 
latures, but  declares  that  congress  "may  at  any  time,  by  law, 
make  or  alter  such  regulations,  except  as  to  the  place  of  choos- 
ing senators.'^'**  This  provision  not  only  gives  congress  the 
power  to  regulate  the  time,  place,  and  manner  of  voting  for 
representatives  in  congress,  but  it  also  gives  it  the  power  to 
protect  the  persons  voting  or  entitled  to  vote,  by  appropriate 
statutes,  penal  or  otherwise,  from  violence  or  intimidation, 

287  See  Rev.  St  SS  4901,  4968. 

M8  Const.  U.  S.  art  1,  8  8,  cU.  12-14. 

Mft  Rev.  St  U.  S.  8  6489. 

s«o  U.  S.  V.  Marks,  2  Abb.  U.*  S.  684,  Fed.  Cas.  No.  15,721. 

«*i  U.  S.  V.  FairchildB,  1  Abb.  U.  S.  74,  Fed.  Cas.  No.  16,067. 

S42  u.  S.  V.  Hall,  98  U.  S.  848. 

s«>  U.  S.  V.  Bevans,  8  Wheat  (U.  S.)  836,  890. 

144  Const  U.  S.  art  1,  |  4. 
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and  the  election  itself  from  fraud  and  corruption.***  Con- 
gress has  no  power,  however,  to  regulate  elections  of  state  offi- 
cers, or  to  punish  fraud  or  intimidlation  in  connection  there- 
with,*** except  in  so  far  as  such  power  may  be  conferred  un- 
der the  fifteenth  amendment  of  the  constitution,  hereafter  re- 
ferred to.  Presidential  electors  are  state  officers,  within  this 
rule.**^ 

(o)  Slavery  and  the  Slave  Trade. — The  constitution**"^* 
empowered  congress  to  prohibit  the  importation  of  slaves  after 
the  year  1808,  and  by  the  thirteenth  amendment  it  is  de- 
clared that  "neither  slavery  nor  involuntary  servitude,  except 
as  a  pimishment  for  a  crime  whereof  the  party  shall  have  been 
duly  convicted,  shall  exist  within  the  United  States,  or  any 
place  subject  to  their  jurisdiction,*'  and  that  "congress  shall 
have  the  power  to  enforce  this  article  by  appropriate  legisla- 
tion."**®. In  pursuance  of  these  and  other  powers,  congress 
has  passed  statutes  punishing  various  acts  for  the  purpose  of 
preventing  slavery  and  the  slave  trade, — as  the  confining  or 
detaining  of  negroes  on  board  vessels  with  intent  to  enslave, 
and  offering  or  attempting  to  sell  negroes  on  board  such  ves- 
sels, etc.;***  seizing  negroes  on  a  foreign  shore,  or  decoying, 
carrying  or  receiving  them  with  intent  to  enslave  ;***  bringing* 
them  into  the  United  States,  or  holding  or  selling  them  as 

s4ftEz  parte  Slebold,  100  U.  S.  871;  In  re  Coy,  127  U.  S.  731;  Ex 
parte  Tarbrough,  110  U.  8.  651;  U.  S.  v.  Qulnn,  8  Blatchf.  48,  Fed.  Caa. 
No.  16,110;  U.  S.  V.  Gale,  109  U.  S.  65;  U.  S.  v.  Munford,  16  Fed.  228. 

s««  In  re  Qreen,  134  U.  S.  877;  U.  S.  v.  Cruikshank,  92  U.  S.  542; 
U.  S.  V.  Reese,  92  U.  S.  214;  U.  S.  v.  Amsden,  6  Fed.  819. 

t4T  In  re  Oreen,  134  U.  S.  877. 

MTaArt  1,  S  9,  d.  1. 

M8  Const.  U.  S.  amend.  18.  Acting  under  authority  of  this  provi- 
sion the  deportation  of  a  Chinese  female,  under  the  Chinese  exclusion 
act,  has  been  refused,  where  It  appeared  that  such  course  would  be 
equivalent  to  remanding  her  to  perpetual  slavery  of  the  most  degrad- 
ing kind.    U.  S.  V.  Ah  Sou»  132  Fed.  878. 

U9  Rev.  St  8  5376. 

S60  Id.  S  5876. 
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slaves;^*  equipping  vessels  for  the  dave  trade ;^"*  transporting 
persons  to  be  held  as  slaves  >^^^  hovering  on  the  coast  ^f  the 
United  States  vith  slaves  on  board  ;^**  serving  on  vessels  en- 
gaged in  the  transportation  of  slaves  ;^^  serving  on  a  foreign 
vessel  engaged  in  the  slave  trade  ;^^^  kidnapping  with  intent 
to  enslave  ;^*^  and  prohibiting  the  system  of  peonage  fprmerly 
in  vogue  in  'New  Mexico  and  other  places.^*^* 

(p)  Civil  Rights — Consi,  art.  J^  §  2. — The  constitution 
declares  that  'Hhe  citizens  of  each  state  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  in  the  several 
st&tes."**^®  This  provision  prohibits  any  state  from  delaying 
to  a  citizen  of  another  state,  while  within  its  limita^  any 
privilege  or  immunity  of  its  own  citizens  as  such,  iwd  con- 
gress has  the  power  to  enforce  the  same  hj  penal  legisla- 
tion."» 

Thirteenth  Amendment — The  thirteenth  amendment  to  ti» 
constitution,  referred  to  in  a  preceding  paragraph,*^  weat  no 
further  than  to  prohibit  slavery  or  involuntary  s^rviibade.  It 
secures  the  civil  right  of  liberty,  but  creates  no  otier  civil 
rjgbta.^^^  Thus,  it  does  not  pi^jsvent  discrin^ination  faetwncn 
ncj^oes  and  white  citizens  with  respect  io  a^cMv^modatians  in 
•schools,  raikoad  oara^  hpteU^  e|;a,  and  ^(m  not  give  oosgress 

»i  Id.  s  saTT. 

»2ld.  S  5378. 

tBi  Id.  S  «379. 

M«  Id.  i  6880. 

MB  Id.  i  tSSl. 

•Mid.  ^  B882. 

»7  Id.   S  5526. 

267a  Id.  9S  1990,  1991,  5526,  6527;  Peonage  Gases,  128  Fed.  671;  U.  S. 
V.  McClellan,  127  Fed.  971. 

MS  Const.  U.  S.  art.  i,  S  2. 

Mft  See,  as  to  this  clause,  Slaughter-House  Gases,  16  Wall.  (U.  S.) 
75;  Gorfleld  v.  Goryell,  4  Wash.  G.  C.  371,  Fed.  Gas.  No.  3,230;  y.  S.  v. 
Gruikffhank,  92  tf.  S.  665. 

860  Ante,  S  513o. 

201  civll-Rlghts  Gases,  109  U.  S.  8;  Donnell  v.  State,  4S  Miss.  676, 
12  Am.  Rep.  875;  State  v.  Strauder,  11  W.  Va.  803,  27  Am.  Rep.  606. 
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the  power  to  punish  individuals  for  denying  to  negroes  equal 
accommodations.^®* 

Fourteenth  Amendment. — The  fourteenth  amendment  to 
the  constitution  provides  that  "all  persons  bom  or  naturalized 
in  the  United  States,  and  subject  to  the  jurisdiction  thereof, 
are  citizens  of  the  United  States,  and  of  the  states  wherein 
they  reside,"  and  that  "no  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States,  nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property  without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws,"  and  declares  that  congress  "shall  have  power  to  en- 
force, by  appropriate  legislation,  the  provisions  of  this  arti- 
cle."*«»  * 

This  amendment  creates  no  rights,  except  the  right  of  citi- 
zenship. It  merely  prohibits  the  states  from  passing  any  law 
denying  to  citizens  of  the  United  States  rights,  privileges,  or 
immunities  to  which  they  are  entitled,  as  citizens  of  the  United 
States;  from  depriving  any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  or  from  denying  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws.  It 
protects,  in  the  first  clause,  such  rights  only  as  belong  to  per- 
sons as  citizens  of  the  United  States,  and  not  such  as  belong 
to  persons  as  citizens  of  the  states.*'*  It  applies,  not  to  acta 
of  individuals  merely,  which  may  constitute  an  invasion  of  the 
rights  of  citizens  of  the  United  States,  but  to  the  invasion  or 

28S  ClYil-Rights  Cases,  109  U.  S.  8.  See,  also,  Plessy  v.  FerguBon, 
163  U.  S.  537;    Ward  v.  Flood,  48  Cal.  36,  17  Am.  Rep.  405. 

2«>  Const.  U.  S.  amend.  14. 

s«4  Slaughter-House  Cases,  16  Wall.  (U.  S.)  86;  U.  S.  v.  Banges,  48 
Fed.  78;  People  v.  Gallagher,  93  N.  T.  438,  45  Am.  Rep.  232. 

For  this  reason  It  does  not  secure  the  right  to  attend  the  public 
schools  of  a  state.  People  v.  Gallagher,  supra.  And  see  Cory  v.  Car- 
ter, 48  Ind.  327.  17  Am.  Rep.  738.  Neither  does  it  secure  the  rights  of 
personal  liberty  and  security,  these  being  within  the  primary  Juris- 
diction of  the  state.    U.  S.  v.  Eberhart,  127  Fed.  254. 

C.  ft  M.  Crimes— 50. 
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denial  of  such  rights  by  the  states, *•"  and  therefore  congress 
has  no  power,  by  virtue  of  the  amendment,  to  punish  acts  of 
individuals  merely,  as  distinguished  from  acts  by  or  under 
authority  of  the  state.*®'  For  this  reason,  an  act  of  congress 
(the  Civil  Eights  Act  of  1875)  making  it  an  offense  for  tlie 
proprietors  of  hotels,  public  conveyances,  theaters,  etc.,  to  deny 
equal  accommodations  to  any  persons,  was  held  unconstitu- 
tional. ^'^  The  same  is  true  of  the  act  of  congress  punishing 
conspiracies  to  deprive  any  person  of  equal  privileges  and  im- 
munities under  the  laws,  or  equal  protection  of  the  laws,  for 
it  is  directed  against  acts  of  individuals  only.*®' 

Congress,  however,  has  the  power  to  punish  acts  of  indi- 
viduals depriving  citizens  of  the  United  States  of  rights  given 
them  by  the  federal  constitution,  and  therefore  the  supreme 
court  has  sustained  acts  punishing  conspiracies '  to  injure,  op- 
press, threaten,  or  intimidate  any  citizen  in  the  free  exercise 
or  enjoyment  of  any  right  or  privilege  secured  to  him  by  the 
constitution  or  laws  of  the  United  States,  or  to  prevent  or 
hinder  his  free  exercise  or  enjoyment  thereof,***  as  the  right 
to  inform  a  United  States  marshal  of  violations  of  the  revenue 
laws,**^®  or  the  right  to  establish  a  homestead  claim  to  public 
lands,*^*  or  the  right  to  vote  at  an  election  of  representatives 
in  congress,*'^*  eta     Congress  also  has  the  power,  under  this 

sfts  Younger  v.  Judah,  111  Mo.  303,  19  S.  W.  1109,  83  Am.  St  Rep. 
627;  U.  S.  ▼.  Cruikshank,  92  U.  S.  642;  U.  S.  v.  Harris,  106  U.  S.  636; 
U.  S.  V.  Sanges,  48  Fed.  78. 

s«o  Civil-Rights  Cases,  109  U.  S.  8,  23;  U.  S.  v.  Cruikshank,  92  U.  8. 
642,  666. 

toT  Civil-Rights  Cases,  109  U.  S.  8,  28. 

208  Rev.  St  9  6619;  U.  S.  v.  Harris,  106  U.  S.  629;  Baldwin  v.  Franks, 
120  U.  S.  678. 

sMin  re  Quarles,  168  U.  S.  632;  U.  S.  y.  Waddell,  112  U.  S.  76;  Bz 
parte  Yarbrough,  110  U.  S.  661. 

S70  In  re  Quarles,  supra. 

«Tiu.  S.  V.  Waddell,  supra. 

ST2  Ez  parte  Tarbrough,  supra. 
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amendment,  to  punish  acts  by  state  officers  which  constitute  a 
violation  thereof.*^* 

Equal  Protection  of  the  Laws. — The  provision  in  the  four- 
teenth amendment  that  "no  state  shall  deny  to  any  person  with- 
in its  jurisdiction  the  equal  protection  of  the  laws,  and  which 
congress  has  the  power  to  enforce  by  penal  legislation,  if  it 
seos  fit,  has  been  held  to  prohibit  a  state  from  passing  any  law 
which  discriminates  injuriously  against  particular  persons  or 
classes,  or  which  abridges  equal  civil  or  political  privileges,  or 
which  affords  less  protection  to  life,  liberty,  or  property  to  one 
class  than  another. *''*  It  prohibits  statutes  denying  to  a  par- 
ticular class  of  persons  equal  accommodation  in  public  convey- 
ances, and  public  places  of  amusement,  public  schools,  etc.^*^* 
But  it  does  not  prevent  a  statute  requiring  separate  accommo- 
dations for  white  persons  and  negroes,  if  the  accommodations 
are  equal.^^* 

Fifteenth  Amendment — The  fifteenth  amendment  to  the 
constitution  declares  that  "the  right  of  the  citizens  of  the 
United  States  to  vote  shall  not  be  denied  or  abridged  by  the 

278  Murray  v.  Louisiana,  163  U.  S.  101  (discrimination  in  selecting 
and  summoning  Jurors).  And  see  Virginia  v.  Rives,  100  U.  8.  313; 
Ex  parte  Virginia,  100  U.  8.  347. 

S74  See  Wurtz  v.  Hoagland,  114  U.  8.  606;  In  re  Ah  Fong,  8  8aw7- 
157,  Fed.  Cas.  No.  102;  DonneU  v.  State,  48  Miss.  678,  12  Am.  Rep. 
375. 

>75See  Claybrook  ▼.  City  of  Owensboro,  16  Fed.  297;  State  v.  Dug- 
gan,  15  R.  I.  403;  People  v.  King,  110  N.  Y.  418,  18  N.  E.  245,  6  Am. 
St.  Rep.  389;  Ward  v.  Flood,  48  Cal.  50,  17  Am.  Rep.  406. 

»o  Carriers:  Plessy  v.  Ferguson,  163  U.  8.  537;  Memphis  ft  G.  R. 
Co.  V.  Benson,  85  Tenn.  627,  4  S.  W.  5,  4  Am.  St.  Rep.  776;  Louisyille, 
N.  0.  &  T.  Ry.  Co.  v.  State,  66  Miss.  662,  6  So.  203,  14  Am.  St.  Rep. 
599. 

Places  of  amusement:  Bowlin  v.  Lyon,  67  Iowa,  536,  25  N.  W.  766, 
56  Am.  Rep.  355;  Younger  v.  Judah,  111  Mo.  303,  19  8.  W.  1109,  33 
Am.  St.  Rep;  527. 

Public  schools:  IT.  S.  v.  Buntin,  10  Fed.  730;  Cory  v.  Carter,  48 
Ind.  327,  17  Am.  Rep.  738;  State  v.  Duffy,  7  Nev.  342,  8  Am.  Rep.  713; 
Ward  v.  Flood,  48  Cal.  56,  17  Am.  Rep.  405;  Lehew  y.  Brummell,  103 
Mo.  546,  15  8.  W.  765,  23  Am.  St  Rep.  896. 
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United  States,  or  by  any  state,  on  account  of  race,  color,  or 
previons  condition  of  servitude,''  and  that  congress  '^shall  have 
power  to  enforce  this  article  by  appropriate  legislation."*^^ 
Under  this  amendment,  the  authority  of  congress  to  punish  of- 
fenses against  the  right  of  su£Frage  at  state  elections  is  limited 
to  acts  done  under  color  of  authority  derived  from  state  legis- 
lation, and  does  not  extend  to  punishing  individuals  acting 
without  authority.*^* 

614.  Bxdusive  and  Ooneormt  Jurisdiction. 

(a)  In  Oenerai. — ^In  some  cases,  the  jurisdiction  of  con- 
gress, and  of  the  federal  courts  under  acts  of  congress,  is  ex- 
clusive of  the  jurisdiction  of  the  states  and  the  state  courts, 
while  in  other  cases  there  is  concurrent  jurisdicticm.  If  the 
federal  constitution,  or  acts  of  congress  passed  in  pursuance 
thereof,  have  expressly  or  impliedly  conferred  exclusive  juris- 
diction upon  congress  or  upon  the  federal  courts  to  punish  par- 
ticular acts,  such  acts  cannot  be  punished  by  the  states.'^*  But 
if  the  constitution  and  acts  of  congress  do  not  give  exclusive 
jurisdiction  to  the  federal  courts,  and  a  particular  act,  which  is 
made  punishable  by  an  act  of  congress  in  the  federal  courts, 
is  also  injurious  to  the  state  in  which  it  is  committed,  the  state 
has   concurrent  jurisdiction   to  punish  therefor.^^     By  the 

tTT  Const  U.  8.  Amend.  16. 

ST8  u.  S.  V.  Amsden,  6  FM.  819.  See,  also,  V.  8.  v.  Harris,  106  U.  8. 
S87;  U.  8.  V.  Reese,  92  IT.  8.  214. 

iTOBz  parte  Bridges,  2  Woods,  428,  FM.  Cas.  No.  1,862;  Com.  v. 
Felton,  101  Mass.  204;  8tate  v.  Tuller,  84  Conn.  280;  People  v.  Sweet- 
man,  8  Park.  Cr.  R.  (N.  Y.)  858;  People  ▼.  Kelly,  88  Cal.  146,  99  Am. 
Dec.  860;  State  ▼.  KirKpatrick,  82  Ark.  117;  State  ▼.  Adamfl,  4  Blackf. 
(Ind.)  146. 

s«  Fdx  ▼.  Ohio,  6  How.  (U.  8.)  410;  Moore  t.  lUinois^  4  How.  (XT. 
8.)  18,  afflrming  Bells  t.  People,  4  Scam.  (111.)  498;  State  y.  Tuller, 
84  Conn.  280;  Com.  t.  Faller,  8  Mete  (Mass.)  818,  41  Am.  Dec.  609; 
Com.  T.  Tenney,  97  Mass.  50;  Com.  t.  Barry,  116  Mass.  1;  Romp  y. 
Com.,  80  Pa  476;  State  ▼.  Whittemore,  50  N.  H.  245,  9  Am.  Rep.  196; 
Manley  t.  People,  1  N.  T.  296,  per  Bdmonds,  J.;  Sisemore  ▼.  State,  8 
Head  (Tenn.)  26;  Jett  ▼.  Com.,  18  Orat  (Va.)  988. 
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teniifl  of  the  federal  judiciary  act  of  1789,  the  courts  of  the 
United  States  are  vested  with  exclusive  cognizance  of  all 
crimes  that  are  made  punishable  by  acts  ot  congrecis,  except 
where  the  act  of  congress  makes  other  provision.*®* 

(6)  Forgery,  Counterfeiting,  and  Uttering. — ^It  may  no 
doubt  be  regarded  as  settled  that  the  fact  that  the  constitution 
of  the  United  States  gives  congress  the  power  to  provide  for 
the  punishment  of  counterfeiting  the  securities  or  coin  of  the 
United  States,  and  that  congress  has  done  so,  does  not  give 
congress  exclusive  jurisdiction,  and  that  the  states  also  have 
jurisdiction  to  punish  the  counterfeiting  of  such  securities 
and  coin,  and  the  uttering  of  such  counterfeits,  within  their 
limits,  as  an  offense  against  the  state.  The  supreme  court  of 
the  United  States  has  decided  that  a  state  may  punish  the  ut- 
tering or  circulating  of  counterfeit  coin  or  securities  of  the 
United  States,*®*  but  does  not  seem  to  have  passed  upon  the 
question  whether  the  states  have  the  power  to  punish  the  coun- 
terfeiting of  such  coin  or  securities.  That  they  have  such 
power,  however,  has  repeatedly  been  decided  by  the  state 
courts.*®®  There  is  apparently  only  one  decision  to  the  con- 
trary.*®* It  has  also  been  held  that  a  state  may  punish  the 
forgery  of  a  power  of  attorney  to  obtain  a  pension  under  an 
act  of  congress.*®* 

(c)  Perjury. — ^In  some  states  it  has  been  held  that  perjury 
in  naturalization  proceedings,  even  when  the  proceedings  are  had 

281  See  Com.  v.  Felton,  101  Mass.  204,  206. 

issFox  V.  Ohio,  6  How.  (U.  S.)  410;  Moore  v.  Illinois,  4  How.  (U. 
S.)  13,  afflrming  Eells  y.  People,  4  Scam.  (111.)  498. 

ssacom.  v.  Fuller,  8  Mete.  (Mass.)  313,  41  Am.  Dec.  509;  Harlan  v. 
People,  1  Doug.  (Mich.)  207;  Chess  v.  State,  1  Blackf.  (Ind.)  198; 
Snoddy  v.  Howard,  61  Ind.  411,  19  Am.  Rep.  738;  White  v.  Com.,  4 
Binn.  (Pa.)  418;  State  v.  Randall,  2  Aik.  (Vt.)  89;  Hendrick  y.  Com., 
5  Leigh  (Va.)  707;  Jett  v.  Com.,  18  Grat.  (Va.)  933;  Slzemore  v.  State, 
3  Head  (Tenn.)  26;  State  v.  Pitman,  1  Brev.  (S.  C.)  32,  2  Am.  Dec. 
646;  State  v.  Tutt,  2  Bailey  (S.  C.)  44,  21  Am.  Dec.  508. 

M4  Mattison  v.  State,  3  Mo.  421. 

SM  Com.  v.  Shaffer,  4  Dall.  (Pa.)  xxvi. 
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and  the  oath  is  taken  in  a  state  court  under  an  act  of  congress, 
is  exclusively  an  offense  against  the  United  States,  under  the 
act  of  congress  on  the  subject,*®*  and  that  no  indictment  there 
for  will  lie  in  a  state  court,*®^  but  the  contrary  has  been  held  in 
Pennsylvania  and  New  Hampshire,**®  and  by  a  United  States 
court  sitting  in  New  York.*®®*  It  has  also  been  held  that  an 
indictment  will  not  lie  in  a  state  court  for  perjury  before  ai 
United  States  land  officer,*®*  or  before  a  United  States  com- 
missioner in  a  proceeding  under  an  act  of  congress,**^  or  be- 
fore a  notary  public  designated  by  congress  to  take  depositions 
in  a  contest  of  an  election  of  a  representative  in  congress,*** 
or  before  a  commissioner  in  bankruptcy  appointed  under  an 
act  of  congress.*** 

{d)  Larceny  and  Embezzlement — ^Larceny  and  embezzle- 
ment from  the  mails  are  within  the  exclusive  jurisdiction  of 
the  federal  courts,  and  an  indictment  therefor  will  not  lie  in 
a  state  court**®  Nor  can  a  state  punish  embezzlement  of  the 
funds  of  a  national  bank  by  an  officer  thereof,  for  this  offense 
is  covered  by  an  act  of  congress,  and  the  jurisdiction  of  the 
federal  courts  is  exclusive.***     This  is  true,  however,   only 

880  Ante,  8  613h. 

287  People  V.  Swoetman,  8  Park.  Or.  R.  (N.  Y.)  858,  and  cases  here- 
after cited. 

288  state  V.  Wliittemore,  60  N.  H.  245,  9  Am.  Rep.  196;  Rump  t. 
Com.,  80  Pa.  475. 

288a  U.  S.  V.  Severino,  125  Fed.  949.  And  see  In  re  Loney,  134  U.  S. 
872. 

S8ft  People  V.  Kelly,  88  Cal.  145,  99  Am.  Dec.  860.  Or  for  perjury  in 
an  affidavit  before  a  county  clerk  under  an  act  of  congress  relating  to 
the  public  lands  of  the  United  States.  State  v.  Kirkpatrick,  32  Ark. 
117.    And  see  State  v.  Adams,  4  Blackf.  (Ind.)  146. 

S90  Kx  parte  Bridges,  2  Woods,  428,  Fed.  Cas.  No.  1,862. 

Ml  In  re  Loney,  134  U.  S.  872. 

«•«  State  V.  Pike,  15  N.  H.  83. 

MS  Com.  V.  Feely,  1  Va.  Cas.  321. 

>M  State  V.  Tuller,  84  Conn.  280;  Com.  v.  Felton,  101  Mass.  204; 
Com.  V.  Ketner,  92  Pa.  372,  37  Am.  Rep.  692.  Nor  can  it  punish  an 
accessary  to  such  offense,  though  he  may  not  be  punishable  under  the 
act  of  congress.    Com.  v.  Felton,  supra. 
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■ 

where  the  embezzlement  is  of  the  funds  of  the  bank.  Notwith- 
standing the  act  of  congress,  a  state  may  punish  an  oflRcer  of 
a  national  bank  for  stealing  or  embezzling  property  specially 
deposited  by  a  customer  of  the  bank,  as  a  package  of  bonds 
or  plate  specially  deposited  in  its  vaults  for  safe-keeping,  for 
the  property  in  such  a  case  is  not  the  property  of  the  bank.^®* 
In  a  Connecticut  case  it  was  held  that,  where  an  act  of  con- 
gress creating  a  corporation  (as  a  national  bank)  provides  a 
punishment  to  be  inflicted  upon  any  ofiicer  of  the  corporation 
who  embezzles  its  property,  it  is  not  competent  for  the  state 
legislature  to  make  the  same  act  an  offense  against  the  laws 
of  the  state;  but  that,  where  an  act  of  congress  creates  a  cor- 
poration within  a  state,  and  authorizes  it  in  general  terms  to 
pursue  the  business  of  banking,  it  is  competent  for  the  state 
legislature  to  protect  the  bank,  and  those  who  deal  with  it, 
by  suitable  penal  enactments,  since  such  an  enactment  is  not 
predicated  on,  and  has  no  relation  to,  any  act  of  congrress  or 
offense  created  thereby.  And  it  was  therefore  held  that,  as  the 
act  of  congress  authorizing  the  establishment  of  national  banks, 
and  providing  for  the  punishment  of  officers  of  such  a  bank 
who  should  embezzle  its  property  and  funds,  made  no  pro- 
vision whatever  for  punishment  in  case  of  embezzlement  or 
theft  of  the  property  of  its  customers,  the  state  might  punish 
embezzlement  or  theft  by  a  national  bank  officer  or  employe  of 
the  property  of  the  customers  of  the  bank,  and  that  embezzle- 
ment by  a  teller  of  a  national  bank  of  property  deposited  spe- 
cially in  the  vaults  of  the  bank  by  one  of  its  customers  was 
punishable  imder  a  state  statute  punishing  officers  of  banks  for 
embezzling  the  property  of  third  persons  deposited  therein.^* 
In  Massachusetts  it  has  been  held  that  a  state  may  punish  the 
larceny  of  property  of  a  national  bank  by  its  officers,  though 
the  same  act  may  be  punishable  as  embezzlement  under  the 
act  of  congress.*®''    This,  however,  seems  to  go  too  far. 

295  state.  V.  Tuller,  84  Conn.  280;  Com.  v.  Tenuey,  d7  Mass.  60. 
2»«  State  V.  TuUer,  84  Conn.  280. 
sttT  Com.  V.  Barry,  116  Mass.  1. 
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(e)  False  Pretenses. — ^The  fact  that  the  obtaining  of  money 
or  property  by  false  pretenses  under  certain  circumstances  is 
made  punishable  by  an  act  of  congress  as  an  o£Fense  against 
the  United  States  does  not  necessarily  prevent  an  indictment 
for  the  act  in  a  state  court  as  an  offense  against  the  state. 
Thus^  it  haa  been  held  that  a  state  may  punish  for  obtaining 
goods  on  credit  by  false  pretenses,  consisting  of  fraudulent 
representations  as  to  solvency,  although  the  fraud  may  also  be 
punishable  under  the  federal  bankruptcy  act**® 

(f)  Extortion. — ^The  offense  of  obtaining  money  by  threats 
to  accuse  one  of  crime  may  be  tried  in  the  state  court,  though 
the  threatened  accusation  was  of  an  offense  exclusively  against 
the  United  States.2«8» 

(g)  Election  Offenses. — The  fact  that  congress  has  the 
power  to  punish  offenses  at  elections  of  representatives  in  con- 
gress does  not  deprive  the  states  of  jurisdiction  to  punish  such 
offenses'.*** 

(h)  Offenses  in  the  Ports  or  Waters  of  a  State. — The 
words  ''high  seas"  in  the  acts  of  congress  punishing  offjenses, 
and  conferring  jurisdiction  upon  the  federal  courts,  mean  the 
uninclosed  waters  of  the  ocean  outside  of  the  jurisdiction  of 
the  states, — outside  the  fauces  ierrae, — ^and  do  not  include 
arms  of  the  sea  which  are  within  the  jurisdiction  of  a  state.*^^ 
Offenses  there  committed  are  not  within  the  act  of  congress 
punishing  murder  and  other  offenses  "committed  upon  the 
high  seas,  or  in  any  river,  haven,  basin,  or  bay,  out  of  the 
jurisdiction  of  any  particular  state,"  but  such  offenses  are 
punishable  in  the  state  courts  as  offenses  against  the  state.^®* 

(t)  United  States  Forts,  Arsenals,  Dockyards,  etc. — The 
constitution  of  the  United  States,  as  we  have  seen,  confers 

•»«  Abbott  v.  People,  75  N.  T.  602. 
t98a  Sexton  v.  California,  189  U.  S.  820. 
Mtt  Mabon  v.  State,  65  Ark.  529,  18  S.  W.  827. 
•00  Ante,  8  488b. 

•01  u.  S.  V.  Bevans,  8  Wheat  (IT.  S.)  336;  U.  S.  v.  Orush,  6  Mason, 
290.  Fed.  Cas.  No.  15,268;  Com.  v.  Peters,  12  Mete.  (Mass.)  387. 
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upon  congress  exclusive  power  to  legislate  over  the  District  of 
Columbia,  and  over  places  purchased  by  the  United  States, 
by  consent  of  the  legislature  of  the  state  in  which  the  same 
shall  be,  for  the  erection  of  forts,  magazines,  arsenals,  dock- 
yards, and  other  needful  buildings,*®^  and  no  state  has  any 
jurisdiction  to  punish  for  offenses  committed  in  such  terri- 
^jy  808  rj^^Q  mere  purchased  of  land  by  the  United  States  is 
not  enough'  to  oust  state  jurisdiction.  The  purchase  must  be  by 
consent  of  the  legislature  of  the  state,  and  for  one  or  the 
other  of  the  purposes  specified  in  the  constitution.'^*  Thus, 
where  the  United  States  purchased  a  cemetery  in  the  state  of 
Tennessee,  with  the  consent  of  the  state  legislature,  to  be  kept 
aa  a  national  cemetery,  it  was  held  that  the  state  still  had 
jurisdiction  to  punish  for  offenses  committed  therein.*®* 

(/)  Jurisdiction  Conferred  by  Congress  on  State  Courts. — 
In  some  cases,  congress  has  undertaken  to  confer  upon  state 
courts  jurisdiction  over  offenses  against  the  United  States, 
but  it  has  been  held  that  it  cannot  constitutionally  do  so.  It 
certainly  cannot  compel  the  state  courts  to  take  jurisdiction, 
and,  by  the  weight  of  authority^  it  cannot  authorize  them  to 
do  so.'®* 

ioaAnte,  8  513c. 

MSU.  S.  ▼.  Ck)rnel],«2  Mason,  60,  Fed.  Cas.  No.  14,867;  State  v.  KeUy, 
76  Me.  331;  Baker  v.  State  (Tex.  Cr.  App.)  83  S.  W.  1122;  State  v. 
Tully  (Mont)  78  Pac.  760;  State  v.  Seymour,  78  Miss.  134,  28  So.  799. 

•04  tj.  S.  V.  GorneU,  2  Mason,  60,  Fed.  Cas.  No.  14,867;  Wills  v.  State, 
8  Heisk.  (Tenn.)  141. 

•OS  wiUs  V.  State,  3  Heisk.  (Tenn.)  141. 

too  Martin  v.  Hunter's  Lessee,  1  Wheat.  (TJ.  S.)  330;  Ely  v.  Peck,  7 
Conn.  240;  State  v.  Tuller,  34  Conn.  280;  U.  S.  v.  Lathrop,  17  Johns. 
(N.  Y.)  4. 
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Starkie  y.  Com..  460. 
State  y.  Aaron,  136. 

y.  Abbott,  396.  399. 

y.  Abley,  223.  226,  227,  611. 

y.  Abram,  87. 

y.  Absence.  246. 

y.  Adams,   138.   223,   224.  620.  710. 
788    790. 

y.  Addington,    48,   44,   46,  62. 

y.  Ah  Jim,  68. 

y.  Alkens,  668. 

y.  Alcorn,  836,  416. 

y.  Alexander,    160.    476,    647.    641, 
642. 

V.  Alford,  287. 

y.  Allen,    186,    263,    269.    260,    441« 
674. 

y.  Alphin,    637. 

y.  Anderson,    327.     328,    866,    40, 

y.  Appling,  89,  700.  719. 

y.  Archer,  281. 

y.  Archibald,    688.    719. 

y.  Armington.    112.    703. 

y.  Armstrong,  708. 

y.  Arnold.   188. 

y.  Asher,  176.  177,  634.  644. 

y.  Ashley,   327. 

y.  Aslesen,  63. 

y.  Atchison,  169-171. 

V.  Atherton.    191,    212,   418. 

y.  Austin,   291. 

y.  Avery,    192.    193.   861,    676,   646- 

648,    708. 
y.  Ayers    747 

v!  Babcock,  66.  72,  736.  778. 
y.  Bacon,    262,    263. 
y.  Baer,  106. 
y.  Bailey,    760,    761. 
y.  Bair.  116.   674. 
y.  Baker.    263.    276,    824. 
y.  Balch,   660. 
y.  Baldwin,   621. 
y.  Baltimore    ft    O.    R.    Ca,    169- 

171,  691. 
y.  Baltimore  ft  S.  Steam  Co..  7$. 

104,  266. 
y.  Bancroft.   619,   613,   614. 
y.  Banks,   443. 
y.  Bantley,   824. 
y.  Barfleld,   866. 
y.  Barnard,   90. 
y.  Barnes,  648. 
y.  Bamett,    780,    778. 
y.  Barrackmore,   481. 
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State 

V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 

V. 
V. 
V. 
V. 
V. 
V. 
V. 

▼. 

V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 

▼. 

V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 

V, 
V. 
V. 
V. 


V. 
V. 
V. 
V. 

V. 
V. 
V. 
V. 
V. 

▼. 


V.  Barrett,  264.  840. 
Barter,  616,  617. 
Bartlett.    394,    402,    764. 
Bass.    746. 

Batchelder.  629,  630. 
Battery,   686. 
Baumhager,  760. 
Beal,  188,   616.  618. 
Beck,    212,   293,    294. 
Bee.  609. 
Beekman.    674. 
Beeler,   693. 
Belk,    287.    290. 
Bell,   112.  162,.  268. 
Benedict,  629. 
Benhaxn.  369,  888,  889,  394,  396. 

398,  406. 
Bennett,   766. 
Berdetta,  27,   60,  64. 
Berrymani  430,  432. 
Bertheol,   87,  646,   689. 
Blebusch,  668. 
Blerce,   711. 
Bming:8.    684. 
Bishop,    2. 
Black.  288,  647. 
Blackwell.    277, 
Blodgett,   289. 
Bloedow,    299. 
Blunt,    366. 
Blyth,    216. 

Board  of  Health,  688. 
Bobbst.  306,  807. 
Boies,    676. 
Bolin.   613. 
Bonds,    193. 
Boneil.    2. 
Bonoflgllo,    402. 
Boogher,    74. 
Boon,  603-606,  617,  618. 
Bourne,  629. 
Bouton,  766. 
Bowen,    766,    767. 
Bowers,   186,   192. 
Boyden.    178. 
Boyett,  111,  118. 
Brandenburg,  711. 
Brassfleld,    713. 
Brazil.  641,  643. 
Brewer,  66,  632,  634. 
Brewlngton,  719. 
Brlggs,  31,  37,  674. 
Brlnkhaus.  712. 
Brlttaln,   396,  412. 
Brock,   710. 
Broderlck,    664.    668. 
Brooks.  297,  420.  616,  617,  699. 
Brooksbank,    690. 
Brown,    239,    340,    437,    641,   658. 

659,    671,    676,    677,    705,    762, 

764. 
Brunson,  700.  708.  709. 
Bryant,   61,  62,   68,  469. 
Bryson,   290.  . 

Buchanan.   21,   26,  196,  198-200, 

204.    205. 
Buck.  643. 

Buckley.   87.  288,   646,   689. 
Buckman.    686,    693. 
Bugbee,  269. 

BuTidy,  144,  160,   167,  164. 
Burke,  267,  292,  534,  657.  669. 


State 

V. 

y. 

V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 

y. 

V. 
V. 
V. 

v. 

V. 
V. 
V. 

V. 

▼. 

V. 
V. 

V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 

V. 
V. 


V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 


V.   Bumham.   37.   210,    212,   298, 

294,  629,   636,   646,   660. 
Bums,  700. 
Burroughs,  630. 
Burrows,  646,  647. 
Burt,  427.  429,  480. 
Burton,   70,   71. 
Burwell.  289. 
Bussey,  306,   808,   309. 
Butler,    186,    193,    236,    6B9.    766. 
Butman,  616. 
Byrd,  668. 
Cagle.   71,    708. 
Cain,   106,   396,   896.   898-401. 
Calder.  643. 
Caldwell,  769,  770. 
Calhoun,   66,   661,   662,    660. 
Calley,  700.  714. 
Calvin,  440. 
Cameron,    736. 
Camley,  64. 
Campbell,  441. 
Cannon,   263,  662. 
Cantleny,  397. 
Cantwell,   61. 
Capps,  328. 
Carland,   667. 
Carney,  179,  346. 
Carr,    653,    712. 
Carron,  713. 
Carter,    362,    641,    646.    607,   730, 

740-742,   767,    769,   770. 
Carver,  21,  111,  113,  679. 
Casslda,    709. 
Castello,   320. 
Caveness,  668. 
Cawood,  21,  22.  196. 
Center,   876. 

Chambers,   8,   477,    478,   600. 
Chandler,   666,  660. 
Chapin,    739.    748-760. 
Chastaln,   269. 
Chavls,    326. 
Chenoweth,    98. 
Cherry.    184. 
Chingren.    269. 
Chlsenhall.    308. 
Chltty,   680,   681. 
Chrlsp.   719. 
City  of  Portland,  167,   169,  170, 

172. 
Clarissa.  187. 
Clark,  88,  96,  196,  197,  496,  544, 

547,    69fi,     600.    602,    614,    621, 

703.   714. 
Clary,    196. 
Clay,   547. 
Cleaves,  133,  134. 
Clemenson,   196,  197,   202. 
Close.    4. 
Cloutman,  606. 
Cockran.  655.  657,  660. 
Cole,  144,  205,  637,  640.  642,  643. 
Coleman,    96.   232.  424. 
Collins.   2,   134,   136. 
Comings.    619. 
Comstock,  268. 
Cone.   702. 
Conner,  541. 
Conners,   606. 
Connolly,   640,   641. 
Connor.    283.   2S4. 
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State 

V. 
V. 

▼. 

T. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 

▼. 

V. 
V. 
V. 
V. 
V. 
V. 
V. 

▼. 

V. 

▼. 

V. 

V. 

▼. 

V. 
V. 
V. 

▼. 


V. 
V. 
V. 
V. 
V. 

V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 


$ 


V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 

▼. 

V. 
V. 
V. 


V.   Conway,  470. 

Cooler,  67. 

Coombs,  460,  461,  473,  474. 

Cooper,    14,    190,    293,    840,-414, 

708,  709. 
Copeman,  460. 
CoppenburflT,  18. 
Coetln,   616. 
Countryman,  410. 
Court  of  Common  Pleaa,  691. 
Covert,    606. 

Covlnsrton.  197,  223,  686,  687. 
Cowan,  8. 
Cox,  176,  248,  244. 
Coyle,   686. 
Cralse,  477,   479. 
Crank,   288. 
Crawford,   612.   617. 
Cross,  191.  211,  691. 
Crow,  276. 

Crowley,  196.  199.    220. 
Crowner,  709,  710. 
Cruikshank,  666. 
Cummings.   24,   471.    764,   766. 
Currie,   667. 
Currier,    107. 
Curry,   866,   869. 
Cushlng,   403. 
Dalton,  48. 
Danby,  148. 
Danforth.   21,  299. 
Daniel,   638. 
Davis,    192,    248,    264,    272-276. 

397.    428,    483,    488,    682.    667, 

676. 
Dawson,  262,  268. 
Dayton.  664,  666.  660.  663. 
Deal,    669. 
Dean,  470. 
Deckiotts,    827,    332,    847,    849, 

866. 
De  La  Foret,  789. 
Delay,    631. 
Delyon,   626. 
Denln.   624. 
Denoon,    266. 
Depass,   23. 

Dewer,    9.   10.   230.   234, 
De  Witt.  37.   201.   663. 
De  Wolfe.  26.  773. 
Dickens,   672. 
Dickersort.    287. 
Din.    439. 
Dineen.    286. 
Dodge,    47,    48. 
Doe.    437. 
Doepke.  433,  490. 
Dolan.  78. ' 
Donaldson,    198.    200.    202,    206, 

208. 
Donnelly,   408,    404. 
Donovan,   711. 
Donyes,    408. 
Dooley.  273,  274,  291. 
Doon,  716. 
Dorman,  104. 
Dorsey,    877. 
Doud.  7,  28,  87,  676,  676. 
Douglas,  762. 

Douglass.  224,  266,  267,  826,  883. 
Dow,   266. 
Dowd.  17. 


State 

V. 
V. 
V. 
V. 
V. 
V. 
V. 

▼. 

V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 

▼. 

V. 
V. 

T. 

▼. 

▼. 

▼. 

V. 
V. 
V. 
V. 

▼. 
▼. 

V, 
V. 
V. 

V. 

V. 

▼. 

V. 
V. 
V. 
V. 

▼. 

V. 
V. 
V. 
V, 
V. 
V. 
V. 
V. 

V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 

▼. 

T. 

▼. 
▼. 

V. 
V. 

▼. 


V.  Dowe,  628,  681,  589. 

Dowell,   268. 

Dowers,  689. 

Downing,    634. 

Ducker,    464,   469. 

Dudoussat,   228,   227,   228. 

Duffy,   787. 

Duggan,   787. 

Duncan,    667. 

Dyer,   206.  208,  209. 

Eades,   689. 

Eastman,  78,  621. 

ESaton,  898. 

Edlng,    706. 

£aiar,    719. 

Elliot,  291. 

Ellis.  74,  666,  669,  670,  706,  764, 

766. 
Emmery,  99,  875. 
England,   448,.  449,   468. 
Estabrooks,   666. 
Bstes,  686. 
Evans,    299,   333,   363.   896,    896, 

898.  399.  401,  406,  714. 
Essard,  620. 
Faino.  166. 
Fairi^ougb,  462,  463. 
Fann.   448.  449,  467. 
Fanning.  632. 
Farr,  105. 
Farrar,    214,    808. 
Felch,  9. 
Felter,  162,  158. 
Fenn,  461. 
Ferguson,    343,    860,    862,    854- 

866. 
Feuerhaken,  664,  669. 
Fields,   371. 
Finan,   269. 
Fish,    628. 
Fisher.  127,  678. 
Fitsgerald,    416.    710,    711. 
Fitxporter.    416. 
Flanders.  686. 
Fleming,  606. 
Fletcher.  65. 
Fley.  288. 
Flowers,    145. 
Floyd,   678,   684,  689. 
Foley,  694. 
Foote,  676. 
Foster.  27,  46.  61,  111,  112.  469, 

616,  618.  608. 
Fourcade,  3. 
Fredericks.  236. 
Frisch.   216. 
Frits,   636. 
Frost,    216. 
Fulkerson,   380. 
Gaiocchio,  263. 
Gardner,  79,  81,  106,  667. 
Garing,  714. 
Garity,   716. 
Garrett,  886,  406. 
Garris.    177.    634. 
Garvey,  161,  162. 
Gaster,   28. 
Gaston,   231.   232.   491. 
Gates,   666.   663. 
Gaunt,  26.  70. 
Gazell,   477,   479. 
Geddis.  148. 
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State 

V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 

V. 

V. 

V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V, 
V. 
V. 
V. 
V. 

V. 
V. 
V. 
V. 
V. 
V. 

v. 

V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V 

V. 

V. 

V. 

V. 

V. 

V. 

V. 


V.   Gentz,  136. 

State 

George,    736. 

V. 

Gessert,  766.  767. 

V. 

Gherkin,    684. 

V. 

Gibson,   309. 

V. 

GUbert.  476,  479. 

V. 

GilUgan.    676. 

V. 

Gilman,  83,  292. 

▼. 

Gilmer,  483. 

V. 

Girkln,   298. 

V. 

Glass,  872. 

V. 

Glidden,    197,   200.    208,   209 

• 

V. 

Glover,   189. 

V. 

Glucose     Sugar    Refining 

Co., 

V. 

773. 

V. 

Godfrey,    280. 

V. 

GodwinsvlUe,    etc..    Road 

Co., 

▼. 

167,    693. 

V. 

Goering,  289. 

V. 

Goff,  126,  692. 

▼. 

Goln,  137,  138.  139. 

V. 

Goldman,  669. 

V. 

Goodenow,    106,    111,    112. 

V. 

GoodwUl,  48.  49.  60. 

V, 

Goold,    292. 

V. 

Gordon,   808,  774. 

V. 

Gorham.  442.  649,  660,  664. 

667. 

V. 

Gorman.   460. 

V. 

Goulden.   106. 

V. 

Grady.  747,   748. 

Graham.    667.    668.    688.    7 

V. 

19. 

V. 

Grant,  16. 

V. 

Grassle.  88. 

V. 

Gravelin,    269. 

V. 

Gray.   232.    422,  488.   489. 

V. 

Grear,   162. 

V. 

Great  Works  Milling,  etc.. 

Co., 

V. 

169. 

Green,  478.  639,  666. 

Greer,    412. 

▼. 

Grofr,    236. 

V. 

Grosshelm,  181. 

•      V. 

Grubb.  421. 

V. 

Grugin.    362,    868,    866. 

V. 

Guild.  139. 

V. 

Guln.  289. 

V. 

Guiton,  706. 

V. 

Gulley,    106. 

V. 

Gustin.  3. 

V. 

Gut.  147,  312. 

V. 

Haab,    160. 

V. 

Habib,  666.  764. 

V. 

Haines.  236,  268,  682,  646.  716.     I 

V. 

Hair,   299. 

V. 

Hall.  428.  430.  624.  664.  730. 

742. 

V. 

743,  746,  746,  770,  772. 

▼. 

Hamilton,  241,  242. 

V. 

Hand,  161. 

V. 

Handy.   190,  423. 

V. 

Uann,   249. 

V. 

Hardie.  99,  876. 

V. 

Hardin.  68. 

V. 

Hardlster,    376. 

V. 

Hargrave,  421,  422. 

V. 

Harman,   361,  404. 

V. 

Harney.    186,    193. 

▼. 

Harr,   11. 

V. 

Harrell,    633,    684. 

V. 

Harrigan.  161. 

V. 

Harris.    336. 

V. 

Harrison,    160. 

▼. 

Hartflel.  106. 

▼. 

V.  Hartlgan,  191.  211, 

Hascall.    663. 

Haskell.   762. 

Hasty,  708. 

Hatfield,    421. 

Hattabough,  14. 

Hattaway,  668. 

Hause,  103,  116. 

Hawkins.  486. 

Hayden.  69.  678,  681,  682. 

Hayes,  227,  266.  267.  263,  711. 

Haynes,   622. 

Hay  ward,   668. 

Hazard,  664. 

Heck,   106. 

Heckler.  263.   267. 

Hecox,    479. 

Heflner.   634. 

Hefiln.  684. 

Heldenbrand,  78.  8t. 

Henderson,   646. 

Henning     667. 

Henry,  607.   608. 

Herbert.  606. 

Herdina.    122. 

Herges,  704. 

Herrlngton,  290. 

Herselus,    269. 

Hess.    244. 

Heuchert,   2. 

Hewlin,    648. 

Hickam,  246.   247.  262. 

Hickllng,   205. 

Hlgdon,   711. 

Higgins.   684. 

Hildreth,     243,    360,    361. 

HUl.  363,  364.   369.  360,  361,  363, 

867,  402.  407,  439.  619.  676.  676, 

766. 
HItchens.    87. 
Hobbs.     660. 
Hobgood,    649. 
Hockett.   148,   164.   827.   332. 
Hodges,  669,  670. 
Holder,     437. 
Hollis,  398. 
Holly~way,  669. 
Holmes.  298.  299. 
Homes,  481. 
Hooker.   290. 
Hoot,  284. 

Hoover.    331,    382,    837.    338. 
Hope,  66,   67. 
Horgan,  52,  69. 
Home.  278. 
Homer.   693. 
House,  486,  S)l.  767. 
Houston,    133.    136,    668. 
Houx,  108. 

Howard,   66,  141,  416,    611.  666. 
Howell,    369. 
Hoxsie,    269. 
Hoyt.    57. 
Hromadko,    306. 
Hudson,   764.  766. 
Hudspeth.  402. 
Huegin.   196,    206. 
Huff.  79,  81,  112. 
Hughes.    112.    711. 
Hull.    226.    288. 
Humphrey,  460. 
Humphreys,  685. 
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State  ▼.  Hnnt,   446,   480.  659. 
V.  Hunter,    801. 
V.  Huntley,    633. 
V.  Huntly,  37,  38,  629,  636. 
V.  Hurd,    622. 
V.  Hurst.  637,  639,  646. 
V.  Hutchinson,  708. 
V.  Huting,  148. 
V.  Hyman,  61. 
V.  IngersoU,   76. 
T.  Ingold,  398. 
▼.  Ide.    46. 
V.  Ives,    664. 
V.  Jackson,  67,  123.   206,   674,   640, 

662,  666.  667,  670. 
▼.  Jamison,   308. 
V.  Jansen,  223,  228. 
V.  Jarrott,  286,  333. 
V.  Jarvls.    466.    706. 
V.  Jasper,  87,  629,  644. 
V.  Jenins.  372. 
V.  Jenkins.    470.    698-GOO. 
V.  John.    167.    164.    335.    861.    866. 

653,  664. 
V.  Johnson,    17,    69.    71,    162,    166, 

263,  298,  306,  308,  309,  360,  354. 

513,  529,  576,  686,  697,  607,  665, 

659.   660.  762,   765. 
▼.  Jones,    133,    162.    268.    287,    298, 

299.    398.    402.    416,    424,    476. 

477,   691,   620. 
▼.  Jordan,  178. 
V.  Justice,    623. 
V.  Kaster,   687,   696. 
V.  Kattlemann,  684. 
V.  Keane,  737. 
▼.  Kenna,    622,    628. 
y.  Keenan,   669. 
V.  Keene,  656,  663. 
V.  Keerl,  162. 
V.  Keesler,    704. 
V.  Keith,  66. 
V.  Kelly,    79,     103,    104,     1U8,    184. 

740,   741,   767,   793. 
V.  Kendall.   180.    284. 
V.  Kennedy,  291,  652,  708. 
V.  Kent,    76,   606. 
V.  Kern,    674. 
V.  Keyes,  37,  193,  668. 
▼.  Kllbrick,   468. 
V.  King.  88,   92,  264,   633,  634.  677. 

693. 
▼.  Kingsley,  530,  531.  647. 
V.  Kingsly,    57. 
V.  Kinkead.  105. 
V.  Klrkpatrick,  788,  790. 
V.  Kittelle,  266. 
T.  Kloss,  366. 
.  V.  Kluseman.  140. 
V.  Kneeland.   17. 
V.  Knight.   150.  664.  739-742,  770. 
V.  Knowlton.  536,  541,   542. 
V.  Knox,   657. 
V.  Koemer.    162. 
V.  Kortgaard.   517. 
V.  Kraemer,  157,  159,  164. 
V.  Krider,    484. 
V.  Kroeger,  584. 
V.  Kroscher,    620. 
V.  Kube,    543.    644.   646. 
V.  Kusnick.   505. 
V.  Kyne,  17. 


State   V.   Lafferty.   20.   21.   26.   28.   81, 

686. 
V.  La  Forrest,   22,  706. 
v.  Lane.  354.  369,  671. 
V.  Lanier,  636. 
V.  Lash,     708. 
V.  Latham,   674,   676. 
V.  Laughlin,   622,  626. 
V.  Laurence,  705. 
V.  Lavalley,  659,  666. 
V.  Lawler,    648. 
V.  Lawrence,  147,  160. 
V.  Lawson,    631. 
V.  Layman,  647,  716. 
V.  Leach,   677. 
V.  Learnard.  129,  188L 
V.  Le  Blanch,  764. 
V.  Lee,  3,  714. 
V.  Leedy.  496. 
V.  Lehman,   669. 
V.  Lehre.    649. 
V.  Lelcham.  481. 
V.  Lelghton,  651. 
V.  Leonard,   621,   685,   686. 
V.  Levelle,  160,   166,  211.   828.  829, 

833,  341.  344.  846.  372. 
V.  Levigne.  866.    869.  360. 
V.  Lewis.   68.   75.   148.  149.  160. 
V.  Levy,    471. 
V.  Llchllter,    758. 
V.  Lightfoot.  576. 
V.  Llndenthall,   460.   486. 
V.  Lindsey,   346.   872. 
V.  Llndhaw,  644. 
V.  Llnney.  406. 
▼.  Llttschke.  606.  621. 
V.  Llvesay.   16. 
V.  Lodge,    336. 
V.  Long    75,  428. 
V.  Lonsdale.    650. 
V.  Lord,    773. 
V.  Lovell,  62. 
V.  Lucas.    252,   263. 
V.  Ludwlg,  8,   846. 
V.  Lung.  181,  182,  188. 
V.  Lunsford,  299.  800. 
V.  LuBk,   667. 
V.  Lymbum,   230,   278. 
V.  Lymus,   437,   615. 
V.  Lyon,    623. 
V.  McCall,   612,  618. 
V.  McCance,  263,  267. 
V.  McCann.   471. 
V.  McCants.     364,     869.     860,     867. 

368. 
V.  McCartey,  466. 
V.  McCormick,  666. 
V.  McCoy,   23.   766.   767. 
V.  McCuilough.    164. 
v.  McCune,   654,   567.  668. 
V.  McDanlel.    235.    617,    618. 
V.  McDonald,    102,    117,    290,    667, 

668,  735. 
▼.  McDonnell.   869. 
V.  McDuffle,  437. 
V.  McGInnIs,    263. 
v.  McGowan,    619,   621. 
V.  Mcintosh,  411. 
V.  McKean,  245. 
V.  McKlnney,   115. 
V.  McKnight.  613.    614. 
V.  McLean,   83,   111. 
v.  McNab.  333,  340. 
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State  V.  McNally,  37,  200,  868,  668. 
V.  McNamara,  289. 
V.  McPherson,  609. 
V.  McRae,  460. 
V.  Ma  Foo,  133.  134. 
y.  M&gee,  631.  636. 
▼.  MagneU,   211. 
V.  MafiTUire,  290. 
▼.  Mahoney,  267. 
▼.  Maier,  148. 
▼.  Main,  743. 
▼.  MaUett.   10. 
V.  Maloy,  232,  248,  261.  264. 
y.  Mann,  69. 
y.  Manning,  68. 
▼.  Mansel,   76. 
▼.  Manuel,   674. 
V.  Marshall,  62,  69,  629,  767. 
y.  Martin,   211,   274,   281,  290,  "869, 

363,  472,  719. 
▼.  Martlndale,  66. 
y.  Mason,  619,   646,  649. 
▼.  Massey,  180.  284. 
▼.  Mathews,  76,  716. 
y.  Matlock,  666. 
y.  Matthews,    869,    896,    406,    407, 

409,  481,  646. 
T.  Matthls.  268,  269. 
y.  Maxwell,  684,  661. 
y.  May,  262,  438. 
T.  Mayberry,  11,  16.  198. 
y.  Mayfleld,  826. 
V.  Mayor,  etc.,  of  KnozvUle,  116, 

117.  694. 
y.  Meader,  668. 
y.  Meadows,  280. 
y.  Meek,  416. 
V.  Meerchouse,   601. 
V.  Melton.  10,   292,  293,  418. 
y.  Metcalf,   736,  737. 
V.  Mewherter,  166. 
y.  Mlddleham,  404,  410. 
y.  Miles,   667,   670. 
y.  Milholland,  139. 
y.  Millard,  718. 
T.  Miller,    96,    184,    160,    295,    663. 

658.  671. 
T.  Mills.   646. 
y.  Mitchen,    96.    189.    626. 
T.  MIzner,  287. 
y.  MoUer.  661.  666. 
y.  Monongrahela  River  R.  Co..  168. 
y.  Monroe,  297. 
y.  Montgomery,   829. 
y.  Mook,  606. 
y.  Mooney,   278,   669. 
y.  Moore,    22,    173.    181.    211,    827, 

336.     869.     368,     382-3S4.     389. 

409.    427,     430,    431,    528,    639. 

646,    610,    616,    617,    686,    708. 

709.   748. 
T.  Morales,  766. 
V.  Mordecal,  607. 
V.  Morea,  820. 
y.  Morey,  399. 

y.  Morgan.  278.  291,  292,  408. 
y.  Morphy,   322,   324. 
V.  Morris,  614. 
V.  Morris  ft  E.  R.  Co.,  169. 
V.  Morrow,  742,  746,    749,  771,  772. 
V.  Morton,  269. 
V.  Mowry,  160. 
y.  Mueller.  261.  | 


State 

V. 

V. 

y. 


y. 

V. 

y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 

V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 

y. 

V. 

y. 

V. 
V. 

y. 
y. 
y. 
y. 

V. 
V. 
V. 
V. 

y. 
y. 
y. 
y. 

V. 
V. 

y. 

y. 
y. 

V. 

y. 

y. 

V. 

y. 
y. 

V. 
V. 
V. 

y. 

V. 
V. 

y. 
y. 

V. 
V. 

y. 


V.  MuUen.  442,  714,  786. 

MuUlkln,   694. 

Murch,  619. 

Murphy,  8,  9,  16,  202,  417,  420, 

436. 
Murray,  16,  166. 
Mushrush,  282. 
Mustek,  832. 
Napper.  280. 
Nargashlan,  127. 
Narrows  Island  Club.  698. 
Nash,  101,  102,  244,  289. 
Neely,  278,  406. 
Neff.    288. 
Nelghbaker.  788. 
Nelson,  136. 
Neville,  361. 
New.  760. 
Newcomer,  216. 
Newell.  440,  60S. 
Newland,  294. 
Newman,  766. 
Newton,  104,  108. 
Nichols.  284. 
Nlcklesen,  139. 
Noland,  216. 
Norman,  708. 
Norris,  668. 
Norton,  202. 
Noyes,  16,  200. 
Nugent,  706. 
O'Brien,  219.  SlA,  820,  839,  877, 

606. 
O'Donald.  642. 
Oflfutt.  666. 

Ohio  ft  M.  R.  Co.^  169. 
Oliver.  288,  367.  39^. 
Orrell,  326.  766. 
Orwlg.  604. 
Osbom.  648. 
Ostwalt.  1. 
Outlaw.  600.  620. 
Overstreet,  809. 
Overton.  292. 
Pagels.  160. 
Palmer.  146,  644. 
Pardee,  670. 
Park,  660. 

Pa/i?^oJ^'    287.    899,    406,    429. 
443,   682. 

Parkerson.  133.  134. 

Partlow,  69.  359. 

170,  171. 
Pate.  71. 

Patterson    404,   410.   702,   711. 
Patty,  646. 
Pauley,  766. 
Payson,   687. 
Payton,  347. 
Pearce,  708. 
Pearson.   631. 
Pendergrass,  287. 
Pennington,  689. 
Pepper,  719. 
Perry,  87,   632. 
Peterson,   2,   7. 
Phillips,  285,  386. 
Phlppen,  662. 
Phlpps.  209.  576. 
Pickett.  180.  417. 

gjfce.  70.  575,  576.  686,  686. 
Pilgrim,  68. 
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State 

V. 
V. 
V. 
V. 

▼. 
▼. 

V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 

▼. 

V. 
V. 
V. 
V. 
V. 
V. 
V. 

▼. 
▼. 
▼. 

V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 

▼. 

V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 

▼. 
▼. 
▼. 

V. 

▼. 
▼. 

V. 
V. 
V. 
V. 
T. 
V. 
V. 
V. 
V. 
V. 
V. 


V.  Pike.  152.  790. 
Pltmcm,  789. 

State 

V. 

Plalsted,  65,  141. 

V. 

Plant.  7i4. 

V. 

Plants,   7S6. 

▼. 

Piatt.  47. 

V. 

Pohlmeyer.  219.  618.  617. 

▼. 

Polndexter.  764. 

▼. 

Pomeroy.    15.    667. 

V. 

Porter,  647.  714. 

V. 

Potter.  183,  134.  135. 

V. 

POtts,   144.  600.  669. 

V. 

Powell.  202.  606.  688.  719. 

V. 

Power,  372. 

V. 

Poynler.  241.  242. 

V. 

Pratt,  216. 

▼. 

Preslar,  816. 

V. 

Presnell.  82,  103. 

▼. 

Preston,  86.  87. 

Price,  752. 

V, 

Primm.  710. 

V. 

Pritchard.  666.  668.  672.  673. 

V. 

Probasco.   106. 

V. 

Pnide.  311,  416. 

V. 

Push.  287.  423. 

V. 

Pulle.  21.  28.  74.  196. 

V. 

Putman.  282. 

V. 

Rackley.  66. 

V. 

Ramseyer.  48.  49. 

V. 

Raymond.  329.  830. 

V. 

Rankin.  4. 

V. 

Rawles.  274.  277. 

V. 

Randalf.  789. 

V. 

Reavls,   278.  278. 

V. 

Recorder.  8. 

V. 

Redstrake,  692. 

V. 

Reed,  283. 

V. 

Reedy.  705. 

V. 

Reeves.   711. 

V. 

Reld.   d06. 

V. 

Reidell.  162. 

V. 

Renlck.  622,  623.  524,  625. 

V. 

Reonnals.  764. 

Rheams.  121,  402.  404. 

V. 

Rhodes,    288. 

V. 

Richards.  143. 

V. 

Richardson.  309. 

V. 

Rlcker,  236. 

V. 

Rickey.  202. 

V. 

Rider.  290. 

V. 

RIebe.  684. 

V. 

Rles:er,  72. 
Ripley,  195. 

V. 

V. 

Rlppeth,  126. 

V. 

Roane.  875. 

V. 

Robblns,  89.  631. 

V. 

Robinson.     157,     161,    ltf4.     165, 

V. 

166,   674,   676.   683,   687. 

V. 

Rogers,  82.  104.  396. 

Rollins,    21.    22,    214,    296,    802, 

803. 

Roper,  718. 

Rorebeck.  807,  308,  809. 

Rose,  718. 

▼. 

Ross.  233,  703. 

V. 

Rouch,  2,  11. 

V. 

Round,  774. 

V. 

Rowe,  258,  608. 

V. 

Ruhl.  84.  106,   108,  109. 

V. 

Rushing.  670. 

V. 

Ryan.  68.  82.  104.  486.  615. 

V. 

St.  Clair.  663,  671. 

V. 

Sales.  179. 

V.   Sam.   190.   42S. 

Sampson.   698. 

Samuel.  361. 

Sandford.  98. 

Sandy,  623.  624. 

Sarvis.  622.  627. 

Sasse,  105. 

Sattley.  48. 

Sauer,  7. 

Savannah,  7. 

Scaggs.  641. 

Scates.  319,  323. 

Schaunhurst,   705. 

Schill.  666. 

Schingen.  162,  465,  466. 

Schlenker,  82. 

Schwartx.  683. 

Scott,    160.    824,    354,    866,    S60. 

895.  480.  674. 
Scougal.  46.  48. 
Scripture.  606. 
Seagler.  476. 
Seagraves.  786.  787. 
Sears,  280,  281. 
Seay.  765. 

Security  Bank  of  Clark.  170u 

Self.   456.    482. 

Setter.  16,  16,  197,  490. 

Seymour.  793. 

Shadd.   606.  607. 

Shaeffer.   767,   758. 

Shaw,  26.    68.  336-338,  371.  486. 

Shee.  136,  136. 

Sheeley,  113. 

Shelledy,  253.  388,  340. 

Shelters.  589. 

Shepard.  16.  184,  281.  420. 

Sherman.  63.   66.  289,  290. 

Sherwood,  106,   702. 

Shields,    285,   290.   417,  419,  422. 

Shipman.  274. 

Shippey.  146,  854,  364,  367,  394» 

896,  899. 
Shirer,  607,  508. 
Shores.  157.  162,  616. 
Shortell.  268. 
Shupe.  666.  669,  660. 
Shurtlifr.  583. 
Simmons,  298.  299, 
Simt>son.  674. 

Sims,  273,  277. 

Skldmore.  298. 

Slagle.  4f4. 

Slaughter.  76. 

Sloan,  397,  773. 

Sly.  3. 

Small,  760. 

Smith.  10.  11.  23,  69.  79.  84.  90, 

103.    104.    181.    184,    216.    230, 

262.    263.    267.    281.    320.    826. 

329,     332.     333.     336-338.     869. 

378,    880,    386,    406,    410.    621, 

570.  678.  686,  Vl6.    ' 
Smitt.  10. 
Smyth,  48,  53. 
Sneed.  66. 
Sneflf.  223,  611. 
Snell.  615. 
Snow.  640. 

Snyder.   78,  101,  102.  647.  686. 
Somerville,  476,  762.   768. 
Soper,  160. 
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State  ▼.   Sorenson,  400. 
V.  South,  482. 
V.  Southall,  529,  635. 
V.  Southern  Ry.  Co.,  84,  111. 
V.  Sowls,  659. 
V.  Spauldlng,    342,    344,    368,    613, 

614,  617. 
▼.  Spencer,  166. 
V.  Spiegel,  624. 
V.  Sprague,  269. 
V.  Spurgln,  489. 
V.  Squalres,   233,  241,  242,  244. 
V.  Squires,  96. 
V.  Stalcup,  638,  640. 
V.  Stanley,  634. 
T.  Stanton.  104. 
▼.  Stark,   219,  230. 
V.  Steele,  292. 
y.  Stein,  216. 
V.  Stents,  374. 
V.  Stephenson,  43,   60,  63,  64,  428, 

666. 
V.  Stevens,  3,  786. 
V.  Stewart,  208,  209. 
V.  Stlckley,  148.  164,  166. 
V.  Stickney,  223. 
V.  Stokes,  416. 
V.  Stoller,  604,  611. 
V.  Stone,  306. 
V.  Stout,  766,  769. 
V.  Stoyell.  308. 
V.  Stratton,  678,  684. 
V.  Strauder,  784. 
▼.  Straw.  196,  202,   643.  644. 
V.  Stroll,  622. 

V.  Stroud.   232,   491,  663,  666. 
V.  Stuth,  69. 
V.  Sudduth,  418. 
V.  Sullivan,  396. 

V.  Sullivan  County  Agr.  Soc,  170. 
V.  Sumner,  632-636,  639. 
V.  SwafTord.  669. 
V.  Swift.  146. 
V.  Swltzer,  646. 
V.  Tabener,  609. 
V.  Tatro,  167,  164,  166. 
V.  Taylor,    68,    246.    270,    433,    436, 

680.  666.  693,  708. 
y.  Thaden.  632. 
v.  Thatcher,   62,  638,  641,  646. 
y.  Thomas,  60. 

y.  Thompson.  106.  396,  399,  718. 
y.  Thornton.  3.  646. 
y.  Thurstln,  708. 
y.  Tice,  138,  139. 
y.  TiUery,  440.  441. 
v.  Tllman,  421. 
y.  Tomlln,  647. 
y.  Toole,  623,  625. 
y.  Trask,  656.  668. 
y.  Trexler.  649,  668,  664.. 
y.  Trlplett  277. 
y.  Trlvas,  166. 
y.  TuU,  216. 

y.  Tuller,  603,  788.  790,  791,  793. 
y.  Tully,  793. 
y.  Turner,  434. 
y.  Tutt,  789. 
y.  Tweedy,  402. 
y.  Twogood.  21,  26,  64. 
y.  Tyree,  66. 
v.  Underwood.  369.  754. 
y.  Vadnals,  16,  17. 


State 
v. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 

y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 

y. 
y. 

V. 

y. 
y. 
y. 
y. 
y. 
y. 
y. 


y. 
y. 

y. 

y. 
y. 
y. 
y. 
y. 

V. 

y. 

y. 
y. 
y. 
y. 
y. 
y. 
y. 


y.  VaU,  2. 
Valwell,  242.  243. 
Vance.  364.   376. 
VanderbUt,  528,  635. 
Vannoy,  273,  274. 
Vermont  Cent.  B.  Co.,  169. 
Vicknalr,  706. 
Vines,  376,  398. 
Wadsworth.  269. 
Waghalter.  224. 
Wagner.  86,  340. 
Wakefield,  648.  669; 
Walker,  244. 
Wall,  666. 
Wallace,  708. 
Waller.  11,  720. 
Walls,  668. 

Ward,   81,    483^  609,   610. 
Warren,   620,   ^21.  634,  636. 
Washington,  689. 
Waters,  683. 
Watts,  674. 
Webb,  646. 
Weekly.  634. 
Welch,  3.  67,  83.  Ill,  131*  167, 

163. 
Wellman,  430.  432,  486. 
Wells,  394. 

Wentworth,  263^  264,  267. 
West,  2,  223.  226,  226,  833. 
Western  N.  C.  R-  Co..  169. 
Weston,  471. 
Wetherall,  687. 
Wheatley,  716. 
Wheeler,  674,  586,  688. 
Whldbee.  632. 
Whisenhurst.   662.  663. 
Whit.  696,  697,   618,  614. 
Whltcomb,  112. 
White,  96.  97.  283,  604. 
White    Oak    River    Corp..    83, 

170. 
Whltt,  233. 
Whittemore,  666.  660,  664.   788. 

790. 
Wieners,  348. 
Wlggin,  261. 
Wllbor.  67,  72. 
Wilcox,   676. 
Wllkerson,  628. 
Wilkinson,  309. 
WlUard,  639. 

WillianDB.  66,   76,    133,   134,   348. 
420.  599,  600.  601,  620.  663. 
671,  689,  716.  756. 
Willis,  609. 
WlUson,  680. 
Wilson.   188,   202.  412.  440.  603, 

604,  606. 
Windsor,  152. 
Wingo,   607.  508. 
Wings,  456. 
Winstandley,  665^, 
Wlnthrop,  811. 
Wisdom.  446.   476.  48a 
Wooderd.  677,  578. 
Woodruff,  450. 
Woodward,  292,  671. 
Woody,   633. 
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A, 

ABANDONED  PROPERTY, 

as  the  subject  of  larceny,  433. 
see,  also,  "Larceny." 

ABANDONMENT  OP  PURPOSE, 

as  a  defense,  in  general,  98. 
attempts,  98,  186. 
assault,  274. 
arson,  625. 
burglary,  98,  618. 
conspiracy,  195. 
larceny,  98,  477,  483. 
robbery,  98,  550. 
by  accessary,  259. 
by  principal  in  second  degree,  259* 

ABDUCTION, 

definition,  304. 

particular  statutes,  304. 

construction  of  statutes,  305. 

enticement  for  purpose  of  prostitution,  808. 

ignorance  of  age  of  girl,  109,  306. 

ABETTORS, 

Bee  "Principals  and  Accessaries.'* 

ABORTION, 

definition,  413. 

as  an  offense  at  common  law,  413.    * 
under  the  statutes,  414. 
Justification  and  excuse,  416. 

C.  ft  M.  Crimes — 53. 
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ABORTION— Cont'd. 

locality  of  offense  and  jurisdiction,  771. 
homicide  In  commission  of,  S37,  87L 

ABSENCE, 

of  principal  In  second  degree,  240. 
of  accessary  before  the  fact,  246. 
bigamy,  absence  of  spouse  as  defense,  704 

ACCESSARIES, 

see  "Principals  and  Accessaries." 

ACCIDENT, 

as  a  defense.  In  general,  84,  101. 
assault  and  battery,  279. 
homicide,  888. 
larceny,  481. 
arson,  624. 

ACCOMPLICES, 

see  "Principals  and  Accessaries." 

ACT, 

see  "Criminal  Act" 

ACT  OP  GOD, 

as  an  excuse,  125. 

ACT  OF  NECESSITY  OR  CHARITY, 
violation  of  Sunday  laws,  691. 

ADMIRALTY  JURISDICTION, 

see  "Jurisdiction  and  Locality.*' 

ADULTERY, 

as  an  offense,  in  general,  707. 
illicit  cohabitation,  709. 
criminal  intent,  85. 

ignorance  or  mistake  of  fact,  85,  106, 107,  108. 
of  law,  112,  113. 
solicitation  to  commit,  192,  193. 
as  provocation  to  reduce  homicide  to  manslaughter,  361. 
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AFFIDAVITS, 

false  znaking,  see  "Perjury. 


M 


AFFRAY, 

definition.  631. 

elements  of  offense,  631-635. 

Intent  in  bringing  on  affray,  83* 

AGENCY, 

responsibility  of  principal,  260-268. 

acts  directed  or  authorized,  260. 

consent  or  acquiescence,  261. 

unauthorized  acts,  262. 

dissent  or  prohibition,  263. 

negligence,  264. 

libel,  264. 

nuisance,  265. 

statutory  offenses,  262,  265. 

presumption  of  authority,  266. 

ratification,   267. 
responsibility  of  agent,  268-270. 
partners,  270. 

receiving  stolen  goods,  565. 
command  of  principal  as  justification,  129,  268. 
embezzlement  by  agents,  see  "Embezzlement*' 

see,  also,  "Principals  and  Accessaries." 

AGENTS. 

embezzlement  by,  see  "Embezzlement." 

see,  also,  "Agpncy;"  "Principals  and  Accessaries." 

AGGRAVATED  ASSAULTS, 

defined,  271,  282. 

particular  offenses,  282. 

specific  intent,  283. 

assault  with  deadly  weapon,  285. 

ability  to  commit  intended  crime,  286. 

see,  also,  "Assault,  and  Assault  and  Battery.** 

AIDERS  AND  ABETTORS, 

see  "Principals  and  Accessaries." 

ALIENS, 

jurisdiction  of  offenses  by,  738. 
homicide  of  alien  enemy,  312. 
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ALTERATION, 

see  "Food  and  Food  Products." 

ALTERATION  OF  INSTRUMENTS, 
as  forgery,  583. 

see,  also,  "Forgery  and  Uttering.** 

AMBASSADORS, 

violation  of  rights  of,  728,  776. 
jurisdiction  over  ofPenses,  739. 

ANIMALS, 

when  the  subject  of  larceny,  434-437. 
killing  or  injuring,  see  "Malicious  Mischief* 

ANIMUS  FURANDI, 

in  larceny,  480-486. 
in  robbery,  669. 

see,  also,  "Larceny;"  "Robbery.** 

APPRENTICE, 

correction  of,  by  master,  287. 

ARMS, 

carrying  weapons,  636. 

ARMY  AND  NAVY, 

power  of  congress  to  punish  offenses,  78S. 
command  of  officer  as  Justification,  129. 

ARREST, 

assault  and  battery,  unlawful  arrest,  287. 

lawful  arrest,  287. 

resisting  unlawful  arrest,  290. 
homicide  in  resisting  arrest,  342,  357,  394. 

in  effecting  arrest,  386. 
false  imprisonment,  299. 

ARSON. 

definition  and  elements,  619. 
character  of  premises,  620. 
occupancy  of  premises,  621. 
ownership  of  premises,  621-623. 
in  general,  621. 
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ARSON— Cont'd. 

husband  and  wife,  622. 

occupancy,  not  title,  the  test,  623. 
•  the  burning,  623. 
intent  and  malice,  93,  624. 
negligence,  100,  624. 
statutory  burnings,  626. 

see,  also,  "Attempts;"  "Principals  and  Acceesaries." 

ASPORTATION, 

in  larceny,  476. 
in.rebbery,  660. 

ASSAULT,  AND  ASSAULT  AND  BATTERY, 

in  general,  271. 

the  act  constituting  an  assault,  272. 

mere  threat  or  menace  not  an  assault,  273. 

battery,  274. 

intention  to  commit  a  battery,  276. 

apparent  intention,  277. 

conditional  offer  of  violence,  278. 

accident,  109,  279. 

negligence,  110,  279. 

ejecting  passenger  by  mistaKe,  102,  note. 

unintentional  injury  in  doing  unlawful  act,  279. 

ability  to  commit  a  battery,  280. 

aggravated  assaults,  282-286. 

in  general,  108,  283. 

specific  intent,  93,  283. 

assault  with  a  deadly  weapon,  285. 

ability  to  commit  intended  crime,  286. 
lawful  force,  justification,  286-293. 

in  general,  116,  118,  286. 

self-defense,  119,  288. 

resisting  unlawful  arrest,  290. 

defense  of  property,  120,  291. 

defense  of  others,  122,  292. 
effect  of  consent,  293-297. 

in  general,  293. 

fighting  and  breaches  of  the  peace,  293. 

submission  through  fear,  295. 

persons  incapable  of  consenting,  295. 

consent  induced  by  fraud,  296. 
locality  of  offense,  and  jurisdiction,  771. 
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ASSAULT,  AND  ASSAULT  AND  BATTBIRY— Cont'd. 

offense  against  ambassador,  728,  776. 
attempt  to  commit,  179. 

see,  also,  *'F&lBe  Imprisonment;"  "Kidnapping; "  ''Mayfaem.** 

ASSEMBLY, 

unlawful  assembly,  687. 
disturtmnce  of  public  Assembly,  641 

ASSISTANCE, 

rescue  of  prisoner,  see  "Rescue." 

in  crime  generally,  see  "Conspiracy;"  "Principalfl  and  Accessa- 
ries." 

ATHLETIC  SPORTS, 

see  "Assault,  and  Assault  and  Battery;**  '3reach  of  ilte  Peace;" 
"Homicide;"  "Price  Figbting.' 
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ATTEMPTS, 

when  punishable,  in  general,  177-190. 

attempt  to  commit  misdemeanor,  178,  171. 

attempt  to  commit  statutory  offense,  177. 

attempt  to  commit  suicide,  179. 

misdemeanors  merely  mala  prohibtta,  179. 

attempt  to  commit  an  attempt,  179. 

attempt  to  commit  an  assault,  179. 
necessity  for  specific  intent,  93,  ISO. 

specific  intent  may  be  inferred,  181. 
sufficiency  of  act  to  constitute  attempt,  181. 

intention  and  attempt  distinguiched,  181. 

preparation  and  attempt  distinguiehed,  181,  18S. 

mere  solicitation  as  an  attempt,  184,  194. 
abandonment  of  purpose,  186. 

adaptation  of  means  to  accomplishment  of  purpose,  186. 
physical  impossibility  to  commit  Intended  crime,  187. 
legal  impossibility  to  commit  intended  crime,  190. 

see,  also,  "Assault,  and  Assault  and  Battery.** 

0. 

BAILEES, 

larceny  and  embezzlement  by,  see  "Embezzlement;"  "Larceny." 

BANK, 

embezzlement,  see  "Embezzlement** 
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BANKRUPTCY, 

offenses  in  connection  with,  722,  780. 
power  of  congress,  780. 

BARRATRY, 

in  general,  680. 

BATTERY, 

see  "Assault,  and  Assault  and  Batteiy." 

BAWDY  HOUSBS, 
in  general,  713. 

BEASTS, 

see  "Animals." 

BEES, 

when  the  subject  of  larceny,  435,  note. 

BELIEF, 

see  "False  Pretenses;"  "Ignorance  or  Mistake  of  Fact;"  "Igno- 
rance or  Mistake  of  Law." 

BELLIGERENTS, 

homicide  in  killing,  312. 

BESTIALITY, 
see  "Sodomy." 

BIGAMY, 

in  general,  700. 

the  bigamous  marriage,  701. 

cohabitation  not  necessary,  702. 

the  prior  marriage,  702. 

divorce  or  annulment  of  prior  marriage,  708. 

the  criminal  intent,  81,  703. 

ignorance  or  mistake  of  fact,  106^  110,  703. 

Ignorance  or  mistake  of  law,  112,  703. 

motive,  religious  belief,  97. 

death  or  absence  of  former  spouse,  704. 

locality  of  offense.  Jurisdiction,  773. 

BIRDS, 

as  the  subject  of  larceny,  434. 
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fiLACKLISTINQ, 

criminal  conspiracy,  209.    < 

BLACKMAIL, 

conspiracy,  205. 

BLASPHEMY, 

in  general,  719. 
''willfur*  blasphemy,  88. 
blasphemous  libel,  720. 

BLASTING, 

when  a  nuisance,  685. 

fiODY  SNATCHING, 
see  "Dead  Bodies." 

BOXING  MATCHES, 

see  ''Breach  of  the  Peace." 

BOY, 

see  "intanU." 

BOYCOTT, 

criminal  conspiracy,  209. 

BREACH  OP  PRISON, 

in  general,  676. 

see,  also,  "Escape;"  "Rescue." 

BREACH  OF  THE  PEACE, 

in  general,  4,  628. 

criminal  intent,  83. 

effect  of  consent,  293. 

for  particular  offenses,  see  "Affray;"  "Carrying  Weapons;"  "Dis- 
orderly Conduct;"  "Disorderly  Houses;"  "Disturbance  of  Pub- 
lic Assemblies;"  "Dueling;"  "Forcible  Entrjr  and  Detainer;" 
"Libel;"  "Malicious  Mischief;"  ''Prize  Fighting;"  "Riot;" 
"Rout;"  "Trespass;"  "Unlawful  Assembly." 

BREACH  OF  TRUST, 

see  "Embezzlement;"  "Larceny." 

BREAKING, 

see  /'Burglary." 
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BRIBERY, 

definition,  666. 

who  are  the  subjects  of,  666. 

the  bribe,  667. 

the  intent,  668. 

the  act  induced,  or  sought  to  be,  668. 

offering,  giving,  or  receiving  the  bribe,  670. 

at  public  election,  683. 

BUGGERY, 

in  general,  706. 

BURGLARY, 

definition  and  elements,  695. 
character  of  premises,  596-600. 

dwelling  house,  596. 

outhouses  within  the  curtilage,  597. 

shops,  stores,  etc.,  599. 
occupancy  of  premises,  600-602. 

in  general,  600. 

apartment  houses,  hotels,  etc.,  601. 
ownership  of  premises,  602. 
the  breaking,  603-612. 

necessity  for  breaking,  603. 

of  some  part  of  the  house,  604. 

slightest  breaking  sufficient,  604. 

breaking  inner  doors,  606. 

constructive  breaking,  607-609. 
in  general,  607. 
entry  by  artifice  or  fraud,  607. 
entry  by  intimidation,  608. 
opening  of  door  by  servant,  etc.,  608. 
entry  through  chimney,  609. 

entry  without  breaking,  and  breaking  out,  609. 

entry  4)y  one  having  right  to  enter,  610. 

occupant's  consent  to  entry,  611. 
the  entry,  612. 

time  of  breaking  and  entry,  613. 
the  felonious  intent,  93,  614-617. 

in  general,  614. 

must  accompany  both  breaking  and  entry,  616. 

may  be  inferred,  93,  617. 
commission  of  intended  felony,  618. 
statutes  relating  to  burglary,  618. 
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BRIBERY— Cont'd. 

possession  of  burglar's  tools,  176,  176. 
larceny  from  the  house,  496. 

BURIAL  GROUNDS, 

ofPenses  with  respect  to  dead  bodies,  721. 
BURNING, 

see  "Arson." 

B. 

CAPACITY  TO  COMMIT  CRIME, 

see  "Corporations;"  "Drunken  Persons;"  •^nfant8;"  'Insane  Per^ 
sons;"  "Married  Women;"  "PrincipaU  and  Accessaries;" 
"Rape.* 
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CARELESS  DRIVING, 
homicide  by,  874. 

CARELESSNESS, 
see  "Negligence." 

CARNAL  KNOWLEDGE, 

see  "Adultery;"  "FomicaUon;"  "Rape;"  "Seduction." 

CARRIERS, 

embezzlement  or  larceny  by,  see  "Embezzlement;"  "L<arceny. 

CARRYING  WEAPONS, 
in  general,  636. 

CASTRATION, 
see  "Mayhem." 

CATTLE, 

see  "Animals." 

CEMETERIES, 

ofTenses  with  respect  to  dead  bodies,  721. 

CHALLENGE, 
see  "Dueling." 

CHAMPERTY. 

In  general,  681. 
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CHEATING, 

common-law  cheats,  4,  29,  B21-524. 
private  frauds  distinguished,  4,  29,  522. 
false  private  tokens,  524.    * 

see,  also,  "False  Pretenses;"  "Larceny.' 

CHILDREN, 

criminal  responsibility,  see  "Infants. 


9$ 


CHOSES  IN  ACTION, 

as  the  subject  of  larceny,  439. 

of  embezzlement,  504. 

of  false  pretenses,  545.  . 

of  robbery,  549. 
forgery  of,  see  "Forgery.'* 

CHRISTIANITY, 

as  a  part  of  the  common  law,  S97,  699. 

CITIES, 

criminal  responsibility,  171. 

CIVIL  ACTION, 

effect  of  recovery  In,  2lb. 

CIVIL  RIGHTS, 

power  of  congress  to  punish  offenses,  784. 

CLASS  LEGISLATION, 
in  general,  50. 

CLASSIFICATION  OF  CRIMES, 

In  general,  32-41.    See  "Common  Law." 
treason,  felony,  and  misdemeanor,  6. 
mala  in  se  and  mala  prohibita,  12. 
Infamous  crimes,  11. 

see,  also,  the  specific  offenaea, 

CLERKS, 

embezzlement  or  larceny  by,  see  "Embezzlement;"  "Larceny." 

COCAINE, 

use  of,  as  a  defense,  158. 
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COERCION, 

of  wife  by  husband,  see  "Married  Women.'* 
see,  also,  "Command;"  "Compulsion." 

COFFINS, 

tbe  subject  of  larceny,  433. 

COHABITATION, 

see  "niicit  Cohabitation." 

COINING, 

see  "Counterfeiting." 

COMBINATION, 

see  "Conspiracy;"  "Principals  and  Accessaries." 

COMPORT, 

offenses  against  public  comfort,  684. 

COMMAND, 

as  a  Justification,  126. 

of  husband  to  wife,  see  "Married  Women." 

COMMERCE, 

power  of  congress,  779. 
with  Indian  tribes,  779. 

COMMON  BARRATORS, 
a  nuisance,  680. 

COMMON  CARRIERS, 

embezzlement  and  larceny  by,  see  "Embezzlement;"  "Larceny. 

COMMON  LAW, 

definition,  19. 

in  England,  20. 

in  the  United  States,  20. 

offenses  against  the  United  States,  23. 
offenses  in  the  District  of  Columbia,  24. 

how  evidenced  and  determined,  24. 

repeal  or  abolition  of  common  law,  19,  26. 

acts  and  omissions  punished  at  common  law,  in  general,  28. 
frauds  in  general,  29.    See  "Fraud." 
trespasses  in  general,  30.    See  "Trespass." 
nuisances  in  general,  81.    See  "Nuisances." 
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COMMON  LAW— Cont'd. 

particular  crimes  and  their  classification,  32«41.    See»  also,  specific 
crimes. 

in  general,  32. 

offenses  against  the  persons  of  individuals,  33. 

offenses  against  the  property  of  individuals,  34. 

offenses  against  the  habitations  of  individuals,  35. 

offenses   affecting  the   commonwealth  and  the  government, 
36-41. 

offenses  affecting  the  administration  of  Justice,  36. 

offenses  affecting  the  public  peace,  37. 

offenses  affecting  the  public  trade,  38. 

offenses  affecting  the  public  health  and  comfort,  38. 

offenses  affecting  the  public  morals  or  sense  of  decency,  39. 

offenses  affecting  the  administration  of  government,  40. 

offenses  against  God  and  religion,  40. 

offenses  against  the  law  of  nations,  40. 
construction  of  statutes  with  reference  to,  64. 
change  of  common  law,  65. 

COMMON  NUISANCE, 
see  "Nuisances." 

COMMON  SCOLD, 
as  a  nuisance,  689. 

COMPOUND  LARCENY, 

defined,  491.    See  "Larceny.** 

COMPOUNDING  OFFENSES, 

in  general,  678. 

see,  also,  "Misprision  of  Felony/* 

COMPULSION, 

as  a  justification,  126. 

coercion  of  wife  by  husband,  see  "Married  Women." 

CONCEALED  WEAPONS, 
in  general,  636. 

CONCEALMENT, 

of  stolen  goods,  571. 

of  offender,  see  "Principals  and  Accessaries." 
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CONCURRENT  JURISDICTION. 
see  "JuriBdlction  and  Locality.** 

CONDONATION, 

effect  as  a  bar  to  prosecution,  215. 

CONFLICT  OF  JURISDICTION, 
see  "Jurisdiction  and  Locality." 

CONGRESS, 

power  to  define  and  punish  crime,  41,  45,  774. 

see,  also,  "Jurisdiction  and  Locality;"  "Statutory  Crimes." 

CONSENT, 

effect,  in  general,  209. 

going  beyond  the  consent,  213. 

persons  unable  to  consent,  213. 

consent  induced  by  duress,  214. 

consent  induced  by  fraud,  214. 

entrapment  into  crime,  222. 

as  to  effect  in  specific  offenses,  see  "Assault,  and  Assault  and 

Battery ; "    "Burglary ; "    "Larceny ; "    "Rape ; "    "Robbery; "    and 

other  specific  crimes. 

CONSPIRACY, 

when    indictable,    in   general,    194-209. 

definition   or    description  of   offense,    194. 

overt  act  not  necessary,  195. 

the  conspiring  or  agreement,  196. 

at  least  two  persons  necessary,  197. 

husband   and   wife,   197. 

acquittal  of  one  of  two  defendants,  197. 

death  of  one  of  two  conspirators,  197. 
the  unlawful  purpose,  in  general,  198. 
summary   of   indictable   conspiracies,   19S,    199. 
the  means  to  be  employed,  199. 
conspiracy  to   commit  crime,  199. 
to   pervert  or  obstruct   justice,    200. 
to  do  immoral  act,  201. 
to  commit  a  mere  private  wrong,  in   general,   202. 

to  commit  a  trespass,  203. 

to  defraud,  203. 

Co  slander  or  extort  money,  204. 

to  injure  another  in  his  trade  or  calling.  205. 
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CONSPIRACY— Cont'd. 

to  do  acts  prejudicial  to  the  public  generally,  206. 

to  defraud  the  public,  207. 

to  conduct  a  mock  auction,  207. 

to  manufacture  and  market  spurious  goods,  207. 

to  put  valueless  shares  of  stock  on  the  market,  207. 

to  give  shares  of  stock  a  fictitious  yalue,  207. 

combinations   among  workmen,    207. 

combinations  to  raise  or  lower  prices,  209. 
locality  of  offenses.  Jurisdiction,   760. 

CONSTITUTIONAL    LAW, 

power  to  define  and  punish  crime,  41-60. 
power  of  the  state  legislatures,  41,  43. 

power  of  congress,  41,  45.    See,  also,  "Jurisdiction  and  Locality, 
power  of  territorial  legislatures,  41,  45. 
constitutional   limitations   on    power   of   legislatures,    45-59. 
In   general,   45. 

form  of  statutes  and   requirements  as  to   enactments,   46. 
local  and  special  laws,   47. 
due  process  of  law,   In  general,  47. 
right  to  follow  lawful  business  or  occupation,  47. 
right  to  make  contracts,  49. 
class  legislation,  50. 
police  power  of  the  state,  in  general,  51. 

regulations  as  to  food  products.  In  general,  62. 
prevention   of   fraud,   52. 

protection  of  public   morals,  health,  and   comfort,  63. 
regulation  of  places  of  amusement,  53. 
Sunday  laws,   690. 
ex  post  facto   laws.  In  general,   64. 

laws    creating    or    aggravating   offenses,    64. 
laws  affecting  punishment,  55. 
prison   discipline,  57. 

laws    regulating  mode   of    procedure,    67* 
changing   rules   of   evidence,    59. 
{indefinlteness    of   statutes,    60. 
see,   also,  ."Statutory    Crimes." 

CONSTRUCTION    OF    STATUTES, 

general  rules,  60-71. 

see  "Statutory  Crimes." 
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CONSULS, 

Jurisdiction    over,    739. 

CONTAGIOUS  DISEASE, 

exposure  to,  as  a  nuisance,   685. 
death  from,  as  murder,  813. 

CONTINUING  TRESPASS, 

in  larceny,  478.    See  "Larceny." 

CONTRIBUTORY  NEGLIGENCE, 
see  "Negligence.' 
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CONVERSION, 

when  larceny,  see   "Larceny.^ 

when  embezzlement,  see  "Elmbezzlement" 

COOLING  OP   BLOOD, 
see  "Homicide." 

CORPORATIONS, 

criminal    responsibility,   in    general,    1C7-171. 
nonfeasance,  167. 
misfeasance,  168. 

offenses  involving  personal  violence  or  evil  intent,  170. 
•  municipal   corporations,  171. 

CORPSES, 

see  "Dead   Bodies." 

COUNTERFEITING, 

power  of  congress  to  punish,  781. 
state  and    federal   Jurisdiction,   789. 

possession  of  articles  with  intent  to  counterfeit,  175,  176. 
possession   of   counterfeit   money,    176;   176. 
ignorance  of  fact,  102. 
see,  also,  "Forgery.' 
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CRIME, 

definition  and  nature,  1. 

necessity    for    prohibition    by    law,    18. 

violation  of  municipal  ordinances,  whether  a  crime,  2. 

distinction  between  public  and  private  wrongs,  8. 

crimes   both  public   and   private   wrongs,   6. 
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CRIMB—Conf'd. 

distinguishing  characteristic,  6. 

statement  of  Austin,  5. 

principles    based    on    distinction    between    public   and    priTate 

wrongs,   6. 
treason,   felonies,   and  misdemeanors,   6. 

term    "crime"    includes  misdemeanors,   6. 
infamous  crimes,  11. 

crimes  mala  In  se  and  mala  prohlbita,  12. 
merger  of  offenses,  13. 
classification    of   common-law    crimes,   32-41« 
criminal    intent,    see    "Criminal    Intent." 
criminal  act,  see  "Criminal  Act." 

see,  also,  more  specific  heads. 

CRIME  AGAINST  NATURE, 
in  general,  706. 

CRIMINAL  ACT, 

necessity  for  criminal  act,  in  general,  174. 

having  possession  of  articles  with  criminal  intent,  175« 

burglar's  tools,  175. 

counterfeit  coin  or  money,  175. 

obscene  publications,  176. 

tools   for   counterfeiting,    175. 

statutes  punishing  mere  possession,   176. 
procuring  with  criminal  intent,  176. 
act  intended  as,  but  not  constituting,  a  crime,  176. 
attempt  to  commit  crime,  177-190.    See  "Attempts." 
solicitation  to  commit  crime,  19M94.    See  "Solicitation." 
conspiracy,   194-209.    See   "Conspiracy." 

effect    of   consent    as    between    individuals,    209-215.    See   "Con- 
sent." 
effect  of   recovery  in  civil   action,   215. 
settlement  and  condonation,  215. 

effect  of  wrong  on  the  part  of  the  person  injured,  217. 
contributory  negligence  of  person  injured,  220. 
contributory  acts  or  negligence  of  third  persons,  221. 
entrapment  into  crime,  222. 

for  specific  crimes,  see  specific  heads. 

CRIMINAL  INTENT, 

in  general,  77-100. 

mere  criminal  intent  not  punishable,  174.    See  "Criminal  Act** 

C.  &  M.  Crimes — 54. 
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CRIMINAL  INTENT— Cont'd. 

necessity  for  criminal  Intent  at  common  law,  77. 

necessity  for  criminal  Intent  In  statutory  offenses,  78-82,  103  108. 

criminal  intention  presumed  from  act,  82. 

responsibility  for  unintended  results.  In  general,  84-86.    ' 

intention  to  commit  a  crime,  84. 

immoral  acts,  85. 

consequences  not  natural  or  probable^  85. 

acts  merely  mala  prohlbita,  85. 

mere  civil  wrongs,  86. 
willfulness,  86-88. 
wantonness,  88,  90. 
malice,  in  general,  88-92. 

in  penal  statutes,  89. 

wrongful  intent  necessary,  89. 

reckless  and  wanton  acts,  90. 

restricted  meaning  of  "malice,"  90. 

express  and  Implied  malice,  91. 
specific  criminal  Intent,  in  general,  92-96. 

illustrations,  93. 

specific  intent  may  be  inferred  from  act,  94. 
motive,  in  general,  95-97. 

absence  of  motive,  95. 

good  motive,  96. 
religious  belief  or  scruples,  97. 
repentance  and  change  of  intent,  98. 
negligence,  in  general,  99,  100. 

negligent  acts  of  commission,  99. 

omission  to  act,  99. 

offenses  requiring  a  specific  intent,  100. 
ignorance  or  mistake  of  fact,  100-111.    See  "Ignorance  or  Mistake 

of  Fact." 
ignorance  or  mistake  of  law,  111-116.    See  "Ignorance  or  Mistake 

of  Law." 
Justification,  115-131.    See  "Justification." 

responsibility  of  married  women,  132-136.    See  "Married  Women." 
responsibility  of  infants,  136-141.    See  "Infants." 
responsibility  of  insane  persons,  141-155.    See  "Insane  Persons." 
responsibility  of   drunken  persons,   155-166.    See   "Drunken   Per- 
sons." 
responsibility  of  corporations,  167-172.    See  "Corporations." 
concurrence  of  act  and  intent,  172. 
ratification  of  another's   act,  173. 
as  to  intent  in  particular  offenses,  see  the  specific  offenses. 


^ 
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CRIMINAL  TRESPASS, 
see  "Trespass." 

CRUELTY  TO  ANIMALS^ 
see  "Animals." 

CURSING. 

in  general,  719. 

CURTILAGE, 

see  "Arson;"  "BurglaiT-"* 

CUSTODY, 

distinguished  from  possession,  448,  454.    See  'Ttarceny." 

CUSTOM  AND  USAGE, 

as  a  Justification  or  excuse,  130,  486. 

CUSTOM  LAWS, 

power  of  congress,  778. 


D. 


DAMS, 

as  nuisances,  693. 


DANGER, 

apprehension  of,  see  "Homicide." 

DANGEROUS  WEAPONS, 
see  "Deadly  Weapons." 

dbxd  bodies, 

offenses  with  respect  to,  721« 

criminal  intent,  83,  note. 

motive,  97,  note. 

religious  belief,  97. 
not  the  subject  of  larceny,  483. 

DEADLY  WEAPONS, 

defined,  285. 

use  of,  as  showing  malice,  332. 
manslaughter  by  careless  handling,  375. 
assault  with,  285. 
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DEATH« 

Bee  "Homiciae." 

DECEASED  PERSONS, 
libel  on,  647. 

DECEIT, 

see  "Cheating;"  "False  Pretenses." 

DEFENSE, 

see  "Assault,  and  Assault  and  Batter7;"  "Homicide." 

DEFINITIONS, 

abduction,  304. 

abortion;  413. 

accessary  before  the  fact,  245. 

accessary  after  the  fact,  247. 

act  of  necessity,  691. 

adultery,  707. 

affray,  631. 

against  the  will,  558. 

agent,  516. 

aggravated  assault,  271,  282. 

animus  furandi,  4S0. 

arson,  619. 

asportation,  475,  550. 

assault,  271. 

assault  and  battery,  271. 

attempt,  177. 

bailee,  518. 

barratry,  681. 

battery,  274. 

bawdy  house,  713. 

bigamy,  700. 

blasphemy,  719. 

breach  of  prison,  676. 

breach  of  the  peace,  4,  628. 

breaking,  603. 

bribery,  666. 

buggery,  706. 

burglary,  595. 

burning,  623. 

carnal  knowledge,  420. 

champerty,  681. 


\ 
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DEFINITIONS— Ck)ntU 

cheating,  521. 

class  leglslatioD,  50. 

clerk,  515. 

common  barrator,  681. 

common  law,  19. 

common  nuisance,  4,  31,  88,  39,  684. 

common  scold,  689. 

compound  larceny,  426,  491. 

compounding  felony,  678. 

conspiracy,  194. 

constructive  breaking,  607. 

continuing  trespass,  473. 

cooling  of  blood,  866. 

crime,  1. 

crime  against  nature,  706. 

criminal  intent,  77. 

curtilage,  620. 

custody,  448,  454. 

dangerous  weapons,  285. 

deadly  weapons,  285. 

deliberation,  326,  348. 

delusion,  146-149. 

disorderly  conduct,  689. 

disorderly  house,  644.  689,  713,  715. 

disturbance  of  assemblies,  644. 

due  process  of  law,  47-53. 

dwelling  house,  597,  621. 

eavesdropping,  689. 

embezzlement,  500. 

embracery,  670. 

emotional  insanity,  154. 

employe,  518. 

engrossing,  724. 

entry  (burglary),  612. 

escape,  675. 

ex  post  facto  law,  54. 

excusable  homicide,  387. 

express  malice.  91,  328. 

extortion,  672. 

false  imprisonment,  299. 

false  pretenses,  526. 

false  tokens,  524. 

fear  (robbery),  655. 
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DBFINITIONS—Confd. 

felonious  intent,  480,  t>14. 
felony,  7-11. 
force  (rape),  416. 

(robbery),  552. 
forcible  entry  and  detainer,  629* 
forestalling,  724. 
forgery,  576. 
fornication,  707. 
gaming  house,  715. 
grand  larceny,  488. 
high  seas,  731. 
high  treason,  7. 
homicide,  309. 
house  of  ill  fame,  713. 
human  being,  310. 
ignorance  of  fact,  100. 
ignorance  of  law,  111. 
ill  fame  (house  of),  718. 
Illicit  cohabitation,  709. 
implied  malice,  91,  328. 
Imprisonment,  299. 
Incest,  704. 

indecent  exposure,  71& 
Infamous  crime,  11. 
Insanity,  141-155. 
international  law,  725. 
involuntary  manslaughter,  86V. 
irresistible  impulse,  149. 
Justifiable  homicide,  380. 
kidnapping,  302. 
larceny,  426. 

larceny  from  the  person,  491. 
larceny  from  the  dwelling  house,  49S 
law  of  nations,  725. 
libel,  646. 

living  in  adultery,  709. 
lucrl  causa,  485. 
lunatics,  141. 
maiming,  297. 
maintenance,  681. 
mala  in  se,  12. 
mala  prohibita,  12. 
malice,  88-92,  575,  624,  648. 
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DEFINITIONS— CJonfd. 

malice  aforethought,  826. 

malicious  mischief,  572,  652. 

manslaughter,  350. 

mayhem,  297. 

merger,  13. 

misconduct  in  office,  671. 

misdemeanor,  11. 

misprision  of  felony,  679. 

mistake  of  fact,  100. 

mistake  of  law.  111. 

monopoly,  724. 

moral  insanity,  154. 

motive,  95. 

murder,  325. 

murder  in  the  first  degree,  345. 

murder  in  the  second  degree,  345,  349. 

necessity,  123. 

negligence,  99. 

nighttime,  613. 

nuisance,  4,  31,  38,  89, '684. 

obscene  language,  719. 

obscene  libel,  717. 

oppression,  673. 

owling,  722. 

partial  insanity,  146-149. 

perjury,  653. 

petit  larceny,  488. 

petit  treason,  7. 

piracy,  727. 

police  power,  61. 

possession,  448,  454. 

premeditation,  327,  348. 

pretense,  526. 

principal  in  the  first  degree,  236. 

principal  in  the  second  degree,  239. 

prison  breach,  676. 

private  wrong,  3. 

privileged  communications,  649. 

prize  fighting,  635. 

provocation,  354. 

public  nuisance,  4,  31,  38,  39,  684. 

public  place,  634. 

public  wrong,  3. 
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DEFINITIONS— Cont'd. 

publication  (of  libel),  648. 

putting  In  fear  (robbery),  555. 

rape,  416. 

receiving  stolen  goods,  561. 

regrating,  724. 

rescue,  677« 

riot,  639. 

robbery,  548. 

rout,  639. 

scold,  689. 

Be  defendendo,  886. 

seduction,  710. 

self-defense,  119,  891« 

servant,  515. 

simple  larceny,  426. 

smuggling,  722. 

sodomy,  706. 

specific  intent,  92-97. 

subornation  of  perjury,  653.  666. 

taking  (in  larceny),  445,  447. 

treason,  7,  778. 

unlawful  assembly,  637. 

unnatural  crime,  706. 

uttering  (forged  instrument),  577,  591. 

voluntary  escape,  675. 

voluntary  manslaughter,  360. 

wantonness,  88. 

willful,  willfully,  86-88. 

DEGREES  OF  MURDER, 
see  "Homicide." 

DELIBERATION, 
see  "Homicide." 

DELIRIUM  TREMENa 
as  a  defense,  160. 

DELUSION, 

see  "Insane  Persons." 

DETECTIVES, 

entrapment  into  crime,  222. 
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DISEASED  MEAT, 

see  "Food  and  Food  Products." 

DISOBEDIENCE   OF  ORDERS, 

of  a  statute,  682. 

of  orders  of  court,  682. 

DISORDERLY  CONDUCT, 
as  a  nuisance,  688. 

DISORDERLY  HOUSES, 

as  a  nuisance,  in  general,  644,  689,  713,  715. 
bawdy  houses,  713. 

letting  premises,  715. 
gaming  houses,  715. 

DISTRICT  OF  COLUMBIA, 

common-law  offenses,  •24. 

power  of  congress  to  punish  offenses,  777, 

DISTURBANCE  OF  ASSEMBLIES, 
in  general,  644. 

DOCKYARDS, 

Jurisdiction  of  offenses  in,  793. 
power  of  congress,  777. 

DOGS, 

as  the  subject  of  larceny,  436, 
see,  also,  "Animals." 

DOMESTIC  ANIMALS, 
see  "Animals." 

DOMESTIC  AUTHORITY, 
as  Justification,  118. 

DRUNKENNESS, 

as  an  offense,  720. 

voluntary  drunkenness  generally  no  defense,  156. 

does  not  aggravate  offense,  158. 

use  of  morphine  and  cocaine,  158. 

drunkenness  of  insane  person,  158.  • 

Involuntary  drunkenness,  155- 
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DRUNKENNESS— Cont'd. 

irresistible  appetite  for  drink,  160. 
settled  insanity  or  delirium  tremens,  160. 
drunkenness  negativing  commission  of  act,  161. 
drunkenness  negativing  specific  intent  or  knowledge,  161-163. 
homicide  cases,  in  general,  163-166. 

murder  at  common  law,  163. 

statutory  degrees  of  murder,  164,  165. 

manslaughter,  166. 

DRUNKEN  PERSONS, 

criminal  responsibility,  in  general,  155-166. 

DUB  PROCESS  OF  LAW, 

power  of  legislature  to  define  and  punish  crime,  47-53. 
see,  also,  ''Statutory  Crimes.' 


>• 


DUELING, 

in  general,  635. 

ignorance  of  law,  114,  note, 
killing  in  a  duel,  see  "Homicide." 

DURESS, 

see  "Command;"  "Coercion;"  "Larceny;"  "Rape;"  "Robbery." 

DWELLING  HOUSE, 

see  "Arson;"  "Burglary;"  "Larceny." 

E. 

EAVESDROPPING, 
as  a  nuisance,  689. 

ELECTION  OFFENSES, 

illegal  voting  and  fraud,  80,  683. 

ignorance  or  mistake  of  fact,  107. 
of  law,  113. 
••willful"  refusal  to  vote,  86,  note, 
"willful"  illegal  voting,  88. 
state  and  federal  Jurisdiction,  792. 
power  of  congress  to  punish  offenses,  782. 

EMBEZZLEMENT, 

definition  and  element3.  600. 
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EMBEZZLEMENT— Cont'd. 

object  of  the  statutes,  601. 

particular  statutes,  502-504. 

the  subject  of  embezzlement,  604'506« 

in  general,  504. 

value,  505. 

ownership,  505. 

property  unlawfully  acquired  or  held,  219,  606. 
possession  at  time  of  conversion,  506-510. 

in  general,  506. 

embezzlement  by  servants,  507. 

embezzlement  by  bailees,  509. 

persons  other  than  servants  having  mere  custody,  510. 
character  in  which  property  is  received  or  held,  510-514. 

in  general,  510. 

relation  of  trust  or  confidence,  511. 

receipt  by  virtue  of  employment,  512. 

receipt  by  virtue  of  office,  513. 

receipt  for,  or  in  name,  or  on  account  of,  owner,  514* 
persons  who  are  within  the  statutes,  514-519. 

in  general,  514. 

"clerks"  and  "servants,"  515, 

"agents,"  516. 

"employed,"  518. 

"bailees,"  518. 
the  conversion  or  embezzlement,  519. 
the  intent,  521. 

custom  i(B  a  defense,  public  officer,  131. 
effect  of  settlement  and  repayment,  210. 
locality  of  offense  and  Jurisdiction,  760. 
state  and  federal  Jurisdiction,  790. 

EMBRACERY, 

as  an  offense,  670. 

see,  also.  "Bribery." 

EMOTIONAL  INSANITY, 
see  "Insane  Persons.** 

EMPLOYES, 

conspiracy  by,  see  "Conspiracy.** 
embezzlement  by,  see  "Embezzlement.** 
larceny  by,  see  "Larceny.' 
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ENEMIES, 

killing  dt  312. 

ENGROSSING, 
defined,  724. 

ENTRAPMENT, 

Into  crime  as  a  defense,  22S. 

ENTRY, 

see  "Burglary." 

ESCAPE, 

liability  of  officer,  675,  676. 
liability  of  prisoner,  676. 
hbmicide  to  prevent,  385. 

see,  also,  "Prison  Breach;"  "Rescue.** 

ESTOPPEL, 

effect  of  wrong  on  part  of  person  injured,  217. 

effect  of  contributory  negligence  of  person  injured,  220. 

to  deny  agency  in  case  of  embezzlement,  512,  513. 

BSTRAY, 

larceny  of,  472,  note. 

EVIL  INTENT, 

see  "Criminal  Intent." 

EX  POST  FACTO  LAWS, 

in  general,  54. 

laws  creating  or  aggravating  offenses,  64. 

laws  affecting  punishment,  55. 

prison  discipline,  57. 

laws  regulating  mode  of  procedure,  67. 

changing  rules  of  evidence,  59. 

EXCUSABLE  HOMICIDE, 
see  "Homicide." 

EXCUSE  AND  JUSTIFICATION, 

see  "Criminal  Intent;"  "Justification." 
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EXPIRATION  OP  LAWS, 
In  general,  71. 
effect  of  expiration,  76, 

EXPLOSIVES, 

nuisances,  685,  686. 

EXPOSURE, 

indecent  exposure,  718. 

EXPRESS  AND  IMPLIED  MALICB^ 
distinguished,  91. 

EXTORTION, 
by  officer,  672. 
conspiracy  to  extort  money,  205. 

F. 

FABRICATION, 

see  "Forgery  and  Uttering.' 

FALSE  AFFIDAVITS, 
see  "Perjury.' 


»» 
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FALSE  ENTRIES, 

see  "Forgery  and  Uttering. 

FALSE  IMPRISONMENT. 

definition,  299. 
the  detention,  299. 
unlawfulness  of  detention,  301. 
intent  and  malice,  302. 

see,  also,  "Assault,  and  Assault  and  Battery;"  "Kidnapping.' 

FALSE  MAKING  OF  INSTRUMENT, 
see  "Forgery  and  Uttering." 

FALSE  MEASURES, 
see  "Cheating." 

FALSE  NEWS, 

when  indictable,  689. 
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FALSE  PERSONATION. 

see  "Cheating;"  "False  Pretenses.** 

FALSE  PRETENSES, 

In  general,  526. 
reason  for  statutes,  527. 
.  the  statutes,  527. 
the  false  pretense,  628-535. 

in  general,  528. 

how  pretense  may  be  made,  528. 

sending  letter  through  mail,  237. 

nondisclosure  of  fact,  530. 

statements  as  to  future  events  and  promises,  530-532. 
in  general,  530. 

statements  of  intention  or  expectation,  580. 
promises,  531. 
accompanied  by  statements  of  fact,  532. 

expression  of  opinion  or  belief,  533. 

dealers'  talk  or  puffing,  533. 

falsity  of  pretense,  177,  534. 

pretenses  not  calculated  to  deceive,  535. 
the  intent,  537-538. 

knowledge  of  falsity  of  pretense,  537. 

intent  to  defraud,  537. 

Intent  to  deprive  owner  of  property,  538. 

ignorance  of  law,  113. 
the  pretense  as  the  inducement,  538-541. 

in  general,  538. 
remoteness  of  pretense,  539. 

other  inducements  contributing,  540. 

lapse  of  time,  continuing  pretense,  541. 
negligence  of  person  defrauded,  221,  542. 
the  obtaining  of  property,  543. 
necessity  for  injury,  544,  545. 

in  general,  544. 

obtaining  charity,   545. 

wrong  of  person  defrauded,  218,  546. 

the  thing  obtained,  545. 
conspiracy  to  deiraud,  203. 
elfoct  of  settlement  and  repayment,  216. 
locality  of  offense  and  jurisdiction,  757. 
state  and  federal  jurisdiction,  972. 

see,  also,  "Cheating;"  "Forgery;"  "Larceny." 
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FALSE  RUMOES, 

when  Indictable,  689. 

FALSE  SWEARING, 
see  "Perjury.' 


»» 


FALSE  TOKENS, 
cheating  by,  524. 

see,  also,  "Cheating;"  "False  Pretenses." 

FALSE  WEIGHTS, 
see  "Cheating." 

FEAR, 

see  "Robbery. 


n 


FEDERAL  JURISDICTION, 

see  "Jurisdiction  and  Locality." 

FELONIOUS  INTENT, 
see  "Criminal  Intent" 

FELONY, 

in  general,  7-11. 

definition  at  common  law,  8. 

the  common-law  felonies,  8,  9. 

felonies  in  this  country,  9. 

felonies  created  by  statute,  9. 

offenses  punished  by  death  or  imprisonment  In  state  prison,  9. 

offenses  against  the  United  States,  11. 

merger  of  offenses,  13. 

petit  larceny,  490. 

compounding  felony,  678. 

misprision   of  felony,  679. 

attempt  to  commit,  177. 

solicitation  to  commit,  184,  191. 

homicide  in  commission  of,  339. 

homicide  to  prevent,  382. 

FEME  COVERT, 

see  "Married  WOmen." 

FERAE  NATURAE, 
see  "Animals." 


t» 
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FERRETS, 

as  the  subject  of  larceny,  43((. 

FICTITIOUS  NAME, 

see  "Forgery  and  Uttering." 

FIGHTINQ, 

see  "Affray;"  "Assault,  and  Assault  and  Battery;"  "Breach  of  the 
Peace;"  "Dueling;"  "Homicide;"  "Prize  FighUng;"  "Riot.* 

FINDING  LOST  GOODS, 
when  larceny,  472. 

FIRE, 

see  "Arson." 

FISH,, 

as  the  subject  of  larceny,  434,  435,  notOt 

FOOD  AND  FOOD  PRODUCTS, 

unwholesome  or  adulterated,  686. 

ignorance  of  fact,  102,  note,  104,  106. 
power  of  legislature  with  respect  to,  52,  53. 

see,  also,  "Statutory  Crimes.' 
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FORCE, 

see  "Assault,  and  Assault  and  Battery;"  "Rape;"  "Robbery. 

FORCIBLE  ENTRY  AND  DETAINER, 
when  indictable,  629. 

FOREIGN  AND  INTERSTATE  COMMERCE 
power  of  congress,  778. 

FOREIGNERS, 

Jurisdiction  over,  738. 

FORESTALLING, 
defined,  724. 

FORFEITURE  OF  GOODS, 

as  punishment  for  crim^  8. 
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FORGERY  AND  UTTERING. 

definition,  576. 

the  subject  of  forgery,  677-580. 

fblse  making  of  Instrument,  580-58S. 

in  general,  680. 

false  writing  In  one's  own  name,  581. 

using  one's  own  name  as  that  of  another,  681. 

using  fictitious  or  assumed  name,  681. 

genuine  signature  of  third  person,  582. 

obtaining  another's  signature  by  fraud,  68S. 
manner  of  making  instrument,  683-685. 

in  general,  683. 

alteration  of  Instruments,  583. 

filling  blanks,  684. 
yalidlty  and  legal  efficacy  of  Instrument,  685-589. 

in  general,  685. 

apparent  validity  or  efficacy,  686. 

similitude  of  instrument,  686. 

efficacy  dependent  on  extrinsic  facts,  687. 

false  entries  in  books  of  accounts,  688. 

recommendations  and  certificates  of  character,  68S. 
fraudulent  Intent,  95,  689. 
actual  Injury  not  necessary,  690. 
uttering  forged  Instrument,  691-595. 
Innocent  agent,  238. 
locality  of  offense  and  jurisdiction,  764* 
state  and  federal  jurisdiction,  789. 
effect  of  ratification  or  condonation,  XLS* 
Ignorance  of  fact,  102. 

FORNICATION, 

as  an  offense,  707. 
Illicit  cohabitation,  709. 
seduction,  710. 
bawdy  houses,  713. 

FORTS, 

jurisdiction  of  offenses  In,  79S. 
power  of  congress,  777. 

FRAUD, 

when  Indictable  at  common  law,  4,  29. 

in  dealing  in  food  products,  62.    See  "Food  and  Food  Products.'* 

at  elections,  30. 

C.   &  M.   Crimes— 66. 
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FRAUD— Cont'd. 

in  connection  with  bankruptcy,  722. 
ronspiracy  to  defraud,  203. 
to  defraud  the  public,  205 

Bee,  also,  "Bribery;"  "Cheating;"  "Brobezzlement;"  "Flhlse 
Pretenses;"  "Forgery  and  Uttering;"  "Perjury.' 

FRUIT, 

as  the  subject  of  larceny,  427,  429. 

G. 

QAMB  AND  FISH  LAWS, 

necessity  for  criminal  intent,  81. 

GAMING  AND  GAMING  HOUSES, 
in  general,  715. 
ignorance  of  law,  113. 

GAS, 

the  subject  of  larceny,  432. 

GOD  AND  RELIGION, 

offenses  against,  40,  697. 

GRAND  LARCENY, 

in  general,  488.    See  "Larceny. 


M 


GRAVE  CLOTHES, 

the  subject  of  larceny,  433. 

H. 

HABITATION, 

see  "Arson;"  "Burglary." 

HEALTH, 

see  "Nuisances." 

HIGH  SEAS, 

see  "Jurisdiction  and  Locality" 

HIGH  TREASON, 
definition,  7. 


i 
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HIGHWAYS, 

obstruction  of,  692. 
failure  to  repair,  693. 

impossibility  as  Justification,  12S« 

HOMICIDE, 

the  homicide,  309-324. 
deflnltfon,  309. 

subject  of  homicide,  810-812. 
In  general,  310. 
unborn  children,  311. 
criminals,  312. 
alien  enemies,  312. 
manner  of  causing  death,  318. 
causal  connection,  317-325. 
In  general,  317. 
contributing  causes;  318-323. 
in  general,  318. 

condition  of  deceased  at  time  of  Injury,  819. 
conduct  of  deceased  at  time  of  injury,  320. 

contributory  negligence,  220,  321. 
condition  of  deceased  after  injury,  321. 
conduct  of  deceased  after  injury,  322. 
acts  or  omissions  of  third  persons,  221,  823. 
in  general,  323. 

act  or  neglect  of  physician  or  surgeon,  328« 
lapse  of  time  between  injury  and  death,  824. 
murder  at  common  law,  325-344 
definition,  325. 
malice  aforethought,  326. 

deliberation  and  premeditation,  327. 
•  express  and  implied  malice,  328. 

motive,  95. 
actual  Intent  to  kill,  329. 

killing  person  not  intended,  329. 
absence  of  actual  Intent  to  kill,  330. 
Intention  to  Infilct  great  bodily  harm,  331. 
acts  tending  to  kill  or  cause  great  bodily  harm,  88L 
use  of  deadly  weapon,  332. 
assault  with  hands  or  feet,  334. 
setting  fire  to  building,  835. 
committing  or  attempting*  abortion,  835. 
reckless  and  wanton  acts,  336. 
circumstances  showing  abandoned  and  malignant  heart,  336. 
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HOMICIDE— Cont'd. 

willful  omiSBlon  to  perform  duty,  838. 
homicide  in  commission  of  felony,  339. 
in  attempt  to  commit  suicide,  341. 
in  committing  statutory  felony*  842. 
in  resisting  arrest  or  obstructing  officer,  34JL 
suicide,  344. 

attempt  to  commit,  170. 
statutory  degrees  of  murder,  345-349. 
particular  statutes,  346. 
first  degree,  345-349. 
premeditation  and  deliberation,  848. 
second  degree,  349. 
manslaughter  in  general,  849. 

definition,  349. 
voluntary  manslaughter,  350-868. 
definition,  S50. 

distinguished  from  murder,  361* 
intention  to  kill,  352. 
absence  of  malice,  353. 
the  provocation,  354-364. 

sufficiency  in  general,  o54« 

assault  and  battery,  855. 

unlawful  arrest,  367. 

mutual  combat,  358. 

wife's  adultery,  361. 

sister's  adultery,  362. 

insulting  words  and  gestures,  363. 

trespass  on  land  or  goods,  364. 

law  and  fact,  or  province  of  court  and  Jury,  864. 
cooling  of  blood,  366-368. 

in  general,  366. 

reasonable  time  for  cooling,  367. 

law  and  fact,  or  province  of  court  and  Jury,  868. 
involuntary  manslaughter,  368-380. 
definition,  368. 
malfeasance,  369-378. 

in  general,  369. 

assaults  and  breach  of  peace,  370. 

unlawful  games,  370. 

correction  of  child  or  pupil,  etc.,  371, 

attempting  or  procuHng  abortion,  871. 

riots.  378. 
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HOMICn>B--Conrd. 

attempt  to  commit  suicide,  372. 

acts  merely  mala  prohibita,  372. 

acts  amounting  to  mere  ciyil  wrong,  373. 
misfeasance,  374-376. 

in  general,  374. 

careless  driving,  etc.,  374. 

handling  deadly  weapons,  poison,  etc.,  376. 

negligence  of  physician  or  surgeon,  376. 
nonfeasance,  376-380. 
.  in  general,  376. 

negligence  in  connection  with  railroads,  etc.,  377. 

negligence  in  connection  with  mines,  378. 

neglect  of  children  and  other  dependents,  878. 

necessity  for  duty  to  act,  379. 

knowledge  of  facts,  380. 

religious  belief  or  scruples,  97,  98. 

Justifiable  and  excusable  homicide,  380-413. 

Justifiable  homicide  in  general,  380-385. 

definition,  380. 

execution  of  criminals,  381. 

homicide  to  prevent  felony,  382. 

to  prevent  misdemeanor  or  trespass,  384. 

in  suppressing  riot,  384. 

in  effecting  arrest,  385. 

to  prevent  escape,  385. 
excusable  homicide  in  general,  386-391. 

definition,  386. 

distinguished  from  justifiable  homicide,  887. 

by  misadventure  or  accident,  388. 

killing  wife's  parampur,  391. 
self-defense,  391-408. 

in  general,  391. 

justifiable  self-defense,  392. 

excusable  'self-defense,  393. 

imminence  of  danger,  394. 

acting  on  appearances,  398. 

reasonable  grounds  for  apprehension,  399. 

duty  to  retre^,  401. 

accused  being  the  aggressor,  404. 

original  assault  with  malice,  406. 

actual  malice  in  killing,  407. 

killing  Innocent  person  to  save  life,  124,  408. 
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HOMICIDE— Cont'd. 

defense  of  property,  408-41L 
In  general,  408. 
of  habitation,  409. 
defense  of  others,  411. 
assault  with  Intent  to  kill,  282-286. 
insanity  as  a  defense,  see  "Insane  Persons.** 
drunkenness  as  a  defense,  see  "Drunken  PersoiiB.' 
locality  of  offense,  and  Jurisdiction,  766. 

HOUSE  OF  ILL  FAME, 
In  general,  713. 

HOUSEBREAKING, 
see  "Burglary." 

HUSBAND  AND  WIFE, 

chastisement  of  wife,  288. 
conspiracy  between,  197. 
arson,  622. 
larceny,  443. 

receiving  stolen  goods,  566. 
rape,  422. 

defense  of  husband  or  wife,  292,  41L 

criminal  responsibility  of  wife,  132. 

see,  also,  "Married  Women.' 


f» 
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ICE, 

as  the  subject  of  larceny,  427,  480. 

IDIOTS, 

see  "Insane  Persons.'* 

IGNORANCE  OR  MISTAKE  OF  FACT, 

as  a  defense,  in  general,  100-110. 

effect  at  common  law,  101. 

effect  in  statutory  offenses,  102-107. 

power  of  legislature  to  dispense  with  knowledge  of  fact,  108. 

effect  of  being  engaged  in  unlawful  act,  107. 

effect  of  being  engaged  in  immoral  act,  108. 

acts  merely  mala  prohlbita,  109. 

mere  civil  wrongs,  109. 
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IGNORANCE  OR  MISTAKE  OF  FACT— Conf  d, 

i^orance  of  fact  due  to  negligence,  HO. 
assault  and  battery,  109. 

ejecting  passenger  by  mistake,  102,  note. 

assault  with  intent  to  kill,  108. 
homicide,  101,  102,  108,  109,  110. 
mistake  as  to  necessity  for  self-defense,  102. 
bigamy,  106,  110. 
illegal  voting,  107. 
keeping  disorderly  house,  107. 
taking  another's  property  by  mistake,  102. 
possession  of  or  passing  forged  instrument  or  counterfeit  money, 

102. 
adultery,  106,  108. 

intercourse  with  girls  under  certain  age,  108. 
abduction  of  girls  under  certain  age,  108. 

sale  or  keeping  of  intoxicating  liquors,  103,  note.  104,  105,  110. 
obscene  or  immoral  publications,  102. 
unwholesome  or  adulterated  food,  etc.,  102,  note,  104,  106. 
receiving  lunatic  into  unlicensed  house,  104. 
transportation  of  slave,  104,  105. 
permitting  minors  in  billiard  rooms  or  saloons,  106. 
possession  of  government  stores,  105. 
allowing  use  of  vehicle  on  Sunday,  105. 
harboring  or  secreting  slaves,  106. 
as  a  defense  in  general,  111-115. 

IGNORANCE  OR  MISTAKE  OF  LAW, 

reasonable  and  unavoidable  negligence,  114. 

negligence  admitted  by  the  state  at  the  trial,  114. 

mistake  of  law  negativing  specific  intent,  114. 

bigamy,  112. 

illegal  voting,  113. 

gaming  or  keeping  a  gaming  house  or  device,  113. 

obtaining  property  by  false  pretenses,  113. 

dueling,  114,  note. 

larceny,  114. 

robbery,  114. 

perjury,  115. 

malicious  mischief,  115. 

adultery,  112,  113. 

sodomy,  114,  note. 
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ILL  FAME.  HOUSE  0F» 
In  general,  713. 

ILLEGAL  VOTINQ, 

see  "Election  Offensea." 

ILLICIT  COHABITATION, 

In  general.  709. 

see  "Adultery;"  "Fornication;"  "Seductloa.* 

IMBECILES, 

see  "Insane  Persona.** 

IMMORALITY, 

offenses  against  public  morals, 

see,  also,  "Public  Morals  and  Decency.*' 
conspiracy  to  do  immoral*  act,  201. 

IMPLIED  MAUCE, 

express  and  implied  malice  distinguished,  9L 

IMPOTENCY, 

as  a  defense  in  prosecution  for  rape,  424. 

IMPRISONMENT,  ^ 

f^Ise  imprisonment,  see  "False  Imprisonment"* 

INCEST, 

in  general,  704. 

INDECENCY, 

see  "Public  Morals  and  Decency." 

INDECENT  EXPOSURE, 
in  general,  718. 

INDIANS, 

power  of  congress,  779. 

INFAMOUS  CRIMES, 
defined,  11. 

INFANTICIDE, 

In  general,  311. 

see,  also,  "Homicide." 
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INFANTS, 

criminal  responsibility,  in  general,  136-141. 

under  the  age  of  seven  years,  137. 

between  the  ages  of  'seven  and  fourteen,  137. 

over  the  age  of  fourteen,  139. 

incapacity  other  than  mental,  in  general,  140. 

nuisances  and  other  misdemeanors,  140. 

nonsupport  of  wife,  140. 

physical  incapacity,  140. 

effect  of  privilege  as  to  contracts,  140. 

false  pretenses,  140. 

disposing  of  mortgaged  property,  141. 

command  of  parent,  128. 

INNOCENT  AGENT, 
in  general,  237. 

INSANE  PERSONS, 

criminal  responsibility  in  general,  141-155. 

criminal  and  civil  liability  distinguished,  142. 

tests  of  responsibility  in  general,  142. 

abandoned  tests,  142. 

capacity  to  distinguish  between  right  and  wrong,  148. 

mere  weakness  of  mind,  145. 

inability  to  comprehend  ingredients  of  offense,  145. 

insane  delusions  or  partial  insanity,  in  general,  146. 

connection  between  the  delusion  and  the  act,  148. 

erroneous  belief  based  upon  reasoning  and  reflection,  148. 
Insane  irresistible  impulse,  149-154. 

view  that  it  is  no  defense,  149. 

contrary  and  more  reasonable  view,  151. 
moral  and  emotional  Insanity,  154. 
periodical  insanity,  155. 
drunkenness,  see  "Drunkenness;"  "Drunken  Persons." 

INSTIGATION, 

in  general,  see  "Principals  and  Accessaries." 
entrapment  into  crime,  222,  226. 

INTENT, 

see  "Criminal  Intent** 

INTERNATIONAL  LAW, 
see  "Law  of  Nations." 
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INTERSTATE  COMMERCE, 
power  of  congress,  779. 

INTOXICATING  LIQUORS, 

unlawful  sale  or  keeping,  liability  of  employer,  261-267* 
necessity  for  criminal  intent,  82. 
Ignorance  or  mistake  of  fact,  103,  note,  104,  110. 
necessity  as  a  Justification,  126. 

INTOXICATION, 

see  "Drunkenness;"  "Drunken  -Persons." 

INVOLUNTARY  MANSLAUGHTER, 
see  "Homicide." 

IRRESISTIBLE  IMPULSE, 
see  "Insane  Persons." 

J. 

JAlh, 

burning  of,  as  arson,  623,  626. 
breach  of  prison,  676. 
escape,  675. 
rescue,  16. 

JAILER. 

liability  for  permitting  escape,  676. 
false  imprisonment,  299. 
correction  of  prisoner,  2S8. 
homicide  by,  332. 

JOINT  TENANT, 
larceny  by,  443. 

JUDGES, 

bribery  of,  666. 

JURISDICTION  AND  LOCALITY, 

In  general,  730. 

laws  without  extraterritorial  effect,  117,  730. 

territorial  limits,  731. 

countries,  states,  or  counties  on  the  sea,  731. 
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JURISDICTION  AND  L.OCALITY— Cont'd. 

in  general,  731. 

bays  and  other  arms  of  the  sea,  733. 
rivers  and  lakes,  733. 
the  Great  Lakes,  734. 
Tessels  of  a  nation,  737. 
Jurisdiction  over  foreigners,  738-742. 

in  general,  738. 

ambassadors  and  consuls,  739* 

belligerents,  739. 

offenses  by  foreigners  abroad,  739. 

acts  without,  taking  effect  within,  state,  742. 
jurisdiction  over  citizens  or  subjects  abroad,  743. 
locality  of  offenses,  745-774. 

in  general,  745. 

act  in  one  jurisdiction,  taking  effect  in  another,  746. 

accessaries,  747. 

parties  concerned  in  misdemeanors,  748« 

acts  by  innocent  agent,  749. 

conspiracy,  750. 

larceny,  751. 

robbery,  756. 

false  pretenses,  757, 

embezzlement,  760. 

receiving  stolen  goods,  762. 

forgery  and  uttering,  764. 

homicide,  765. 

abortion,  771. 

assault,  and  assault  and  battery,  771. 

libel,  772. 

B<;ndlng  threatening  letter,  772. 

nuisance,  773. 

bigamy,  773. 

abduction,  773. 
state  and  federal  jurisdiction,  774-793. 

in  general,  774. 

jurisdiction  conferred  upon,  and  acts  of  congress,  774-788. 
general  clause,  774. 
offenses  on  high  seas,  776. 
offenses  against  law  of  nations,  776. 
offeuses  in  District  of  Columbia,  777. 
offenses  in  forts,  arsenals,  etc.,  777. 
treason,  778. 
revenue  and  custom  laws,  778. 
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JURISDICTION  AND  LOCALITY— Cont'd. 

foreign  and  Interstate  commerce,  779. 

commerce  with  Indians,  779. 

naturalization  laws,  779. 

bankruptcy  laws,  780. 

counterfeiting,  781. 

post  office  and  post  roads,  781. 

patents  and  copyrights,  781. 

army  and  navy,  782. 

elections,  782. 

slavery  and  slave  trade,  783. 

civil  rights,  784. 
•zclusive  and  concurrent  Jurisdiction,  788. 

in  general,  788. 

forgery,  counterfeiting,  and  uttering,  789. 

perjury,  789. 

larceny,  790. 

embezzlement,  790. 

false  pretenses,  792. 

election  offenses,  792. 

offenses  in  ports  or  waters  of  a  state,  792. 

offenses  in  forts,  arsenals,  etc.,  792. 
Jurisdiction  conferred  by  congress  on  state  courts,  798* 

JURORS, 

undue  influence,  670. 

JUSTICE, 

offenses  against,  652. 

see,  also,  "Public  Justice." 

JUSTICES  OF  THE  PEACE, 

misconduct  in  office,  671. 
bribery  of,  666. 

JUSTIFIABLE  HOMICIDE, 
see  "Homicide." 

JUSTIFICATION, 

as  a  defense,  in  general,  116-131. 
public  authority,  116. 

execution  of  criminals,  116. 

arrest  and  imprisonment  of  criminals  or  persons  accused,  116. 

homicide  to  arrest  for  felony  or  prevent  escape,  116. 

as  a  defense  on  prosecution  for  nuisance,  116. 
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JUSTIFICATION— Cont'd. 

as  a  defense  on  prosecution  for  riot,  643« 

laws  without  extraterritorial  effect,  117. 
domestic  authority,  118. 
prevention  of  offense,  118. 

homicide,  118. 

assault  and  battery,  118. 
defense  of  one's  person  or  property,  119. 

defense  of  property,  120. 

homicide,  120. 

destroying  animals,  120. 

necessity  for  defense,  120. 

apparent  danger,  121. 
defense  of  others,  122. 
necessity  as  a  Justification,  in  general,  123. 

larceny,  124. 

killing  Innocent  person  to  save  life,  124. 

impossibility  to  repair  or  restore  highways,  125. 

Joining  rebellion,  125. 

deposing  of  master  by  crew,  125. 

stopping  vehicle  in  street,  125. 

sale  of  liquor  by  physician  or  druggist,  126. 

Sunday  labor,  126,  691. 

abortion,  635. 
compulsion  and  command  as  a  Justification,  in  general,  126. 

Joining  rebellion,  127. 

treason,  127. 

riot,  127. 

homicide,  127. 

threats  of  future  injury,  127. 

threats  of  injury  to  property,  127. 

continuance  in  offense  after  cessation  of  danger,  128. 

command  of  husband,  128.    See,  also,  "Married  Women." 

command  of  parent,  128. 

command  of  master  or  principal,  129. 

command  of  superior  officer,  129. 
eostom  or  usage  as  a  Justification  or  excuse,  130. 

larceny,  130. 

riot,  131. 

misappropriation  of  money  by  public  officer,  131. 

indecent  exposure  in  bathing,  131. 

other  nuisances,  131,  note. 

see,  also,  "Assault,  and  Assault  and  Battery;"  "False  Im- 
prisonment;" "Homicide;"  "Nuisances;"  and  other  spe- 
cific offenses. 
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KTONAPPINO, 

definition,  302. 

nature  of  the  offense,  302. 

see,  also,  "False  Imprisonmenf 

KILLING  ANIMALS, 

as  malicious  mischief,  672. 
as  larceny,  476. ' 

KLEPTOMANIA, 

see  "Insane  Persons." 

KNOWLEDGE, 

see  "Criminal  Intent" 

L. 

LABOR, 

violation  of  Sunday  laws,  690. 

LARCENY,- 

definition  and  classification,  425. 
the  subject  of  larceny,  427-445. 
in  general,  427. 
real  property,  in  general,  427. 

fixtures,  428. 

severance  of  property  before  talcing,  429. 

water  and  gas,  432. 
must  be  property  and  the  subject  of  ownership,  433« 

treasure  trove,  433. 

wreck,  433. 

seaweed,  433. 

abandoned  property,  433. 

dead  bodies,  grave  clothes,  etc.,  438. 
animals,  in  general,  434. 

animals  ferae  naturae,  434. 

animals  of  a  base  nature,  435. 

dogs,  436. 
lost  goods,  437. 

property  unlawfully  acquired  or  possessed,  219,  438. 
choses  in  action,  439. 
value,  441. 
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I4AHCBNT— Cont'd. 

ownership  and  possession,  441. 

special  ownership  in  another,  442. 
Joint  tenants  and  tenants  in  common,  44S* 
partners,  443. 
husband  and  wife,  443. 
third  person  aiding  wife,  444. 
the  taking,  manner  of  taking  possession,  445. 
trespass  in  taking  possession,  447-476. 
in  general,  447. 

conversion  by  one  having  lawful  possession,  448-454. 
In  general,  448. 
bailees  in  general,  449. 
possession  obtained  with  felonious  Intent,  449. 

by  fraud,  but  without  felonious  Intent,  451. 
termination  of  right  to  possession  before  taking,  451. 
by  act  of  bailee,  452. 
breaking  bulk,  452. 
delivery  of  possession  by  mistake,  453. 
conversion  by  one  having  bare  custody,  454-461. 
In  general,  454. 
servants.  In  general,  455. 

delivery  by  master  to  servant  as  sucn,  456. 
delivery  by  master  to  servant  as  bailee,  456. 
delivery  by  third  person  to  servant,  457. 
others  than  servants  having  bare  custody,  459. 
consent  of  owner  to  part  with  property,  461-469. 
in'  general,  461. 

delivery  by  servant  or  agent,  464. 
taking  not  within  the  consent,  466. 
In  general,  466. 
conditional  delivery,  466. 
consent  under  duress,  468. 
delivery  of  property  by  mistake,  469. 
finding  and  appropriating  lost  goods,  469. 
in  general,  469. 

possession  taken  with  felonious  intent,  472. 
time  of  acquiring  possession,  472. 
continuing  trespass,  473-475 
in  general,  478. 

taking  property  by  mistake,  473. 
obtaining  possession  by  fraud,  474. 
continuous  possession  of  stolen  property.  176. 
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ULRCBNY— Cont'd. 

the  asportation,  476-480. 
In  general,  475. 
asportation  necessary,  475. 
slightest  asportation  sufflcient,  477. 
manner  of  asportation,  480. 
return  of  goods,  480. 
the  felonious  Intent,  480-488. 
in  general,  480. 
fraudulent  Intent  necessary,  102,  114,  482. 

Intent*  to  deprive  owner  of  property,  482. 

intent  to  sell  to  owner,  483. 

intent  to  return  for  reward,  488. 

Intent  to  pawn,  485. 

intent  to  apply  on  debt,  485. 

effect  of  custom,  131,  485. 

lucrl  causa,  485. 

taking  by  general  from  special  owner,  487. 

concurrence  of  Intent  and  trespass  and  asportation,  487. 

change  of  intent,  488. 

necessity  as  a  justification,  12S« 
grand  and  petit  larceny,  488-491. 
in  general,  488. 
determination  of  value,  489. 
felony  or  misdemeanor,  490« 
compound  larcenies,  491-500. 
definition,  491. 

robbery,  491.    See  "Robbery.'^ 
larceny  from  the  person,  491-494. 

statutes  requiring  private  stealing,  491. 

statutes  not  requiring  private  stealing,  422. 

taking  from  the  person,  493. 

persons  drunk  or  asleep,  493. 

asportation,  494. 

intent,  494. 

robbery  distinguished,  494. 
larceny  from  particular  places,  495-500. 

in  general,  495. 

the  place,  496. 

property  must  be  under  protection  of  house,  427. 

who  may  commit  the  offense,  499. 

ownership  of  the  property.  499. 

entry  of  the  premises,  499. 
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LARCENY— Cont'd. 

asportation,  500. 
Intent,   600. 
solicitation  to  commit  larceny,  191« 
effect  of  settlement  and  repayment,  216,  488* 
jurisdiction  and  locality  of  offense,  761-767. 
state  and  federal  Jurisdiction,  790. 

see,  also,  "Attempts;"  "Cheating;"  "Embezzlement ;**  ''False 
Pretenses;"  "Principals  and  Accessaries;"  "BecelYing  Stolen 
Goods;"  -'Robbery." 

LAW  OP  NATIONS, 

defined,  725. 

piracy,  41,  727. 

infringement  of  rights  of  ambassadors,  40,  72S. 

violation  of  passports  or  safe-conducts,  40,  728. 

power  and  acts  of  congress,  776. 

LETTERS, 

threatening  letters,  locality  of  offense,  772. 

LEWDNESS, 

in  general,  699. 

see,  also,  "Adultery;"  "Fornication;"  "Illicit  Cohabitation; " 
"Seduction;"  "Sodomy." 

LIBEL  AND  SLANDER, 

In  general,  646. 

against  a  liying  person,  646. 

against  a  dead  person,  647. 

things  capable  of  being  libels,  647. 

publication,  648. 

malice,  648. 

truth  of  publication,  649. 

privileged  communications,  649. 

of  Judicial  officers,  683. 

obscene  libel,  717. 

blasphemous  libel,  720. 

conspiracy  to  slander,  206. 

liability  of  principal  or  master,  264. 

locality  of  offense,  and  Jurisdiction,  772. 

LIVING  IN  ADULTERY, 

In  general,  709. 
see  "Adultery." 

C.  ft  M.  Crimea— 66. 
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LOCAL  AND  SPECIAL  LAWS, 
yalidlty  of,  47. 

LOCALITY  OF  OFFENSES. 

866  "Jurisdiction  and  Locality*** 

LOST  PROPERTY, 
larceny  of.  437.  469. 

LUCRI  CAUSA, 

in  larceny,  485. 
in  robbery.  560. 
in  recelTing  stolen  goods.  570. 

LUNATICS, 

see  "Insane  Persons." 

M. 

MAGISTRATES, 

misconduct  in  office,  671. 

MAILS, 

.    power  of  congress  to  punish  ofPenses,  781* 
mailing  obscene  matter,  motive.  97. 

MAIMING, 

see  "Mayhem." 

MAINTENANCE  AND  CHAMPERTY, 
in  general,  681. 

MALA  IN  SB  AND  MALA  PROHIBITA. 
the  distinction  and  its  importance.  12. 

MAUCE, 

in  general,  88-92. 
in  penal  statutes,  89. 
wrongful  intent  necessary.  89. 
reckless  and  wanton  acts.  90. 
restricted  meaning  of  "malice,"  90. 
express  and  implied  malice,  91,  328. 

as  to  particular  offenses,   see   "Arson;"   ''Homicide;"   "Libel;' 
"Malicious  Mischief." 
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BiALICB  AFORETHOUGHT, 
see  "Homicide." 

MALICIOUS  MISCHIEF, 

in  general,  572,  652. 

statutes,  572. 

common  law,  573. 

malice,  575. 

"willful"  killing  of  animals,  87. 

"malicious"  killing  of  animals,  90,  note. 

specific  intent,  93. 

negligence  not  enough,  100. 

ignorance  of  law,  115. 

defense  of  property,  120. 

MANSLAUGHTER, 
see  "Homicide," 

MARRIAGE, 

bigamy,  700.    See  "Bigamy.-  ' 
incest,  704. 

abduction  for  purpose  of,  804.    See  "Abduction.- 
MARRIED  WOMEN, 

criminal  responsibility,  in  general,  132-136. 

particular  offenses,  132. 

presumpUon  of  coercion  and  rebuttal  thereof  181 

MASTER  AND  SERVANT, 

responsibility  of  master,  260-268. 

acts  directed  or  authorized,  260. 

consent  or  acquiescence,  261. 

unauthorized  acts,  262. 

dissent  or  prohibition,  263. 

negligence,  264. 

libel,  264. 

nuisance,  265. 

statutory  offenses,  265. 

presumption  of  authority,  266. 

ratification,  267. 
responsibility  of  servant,  268. 
command  of  master,  129. 

embezzlement  and  larceny,  see  "Embezzlement;"  "Larceny" 
chastisement  of  apprentice  or  servant,  287.  ^"^®°y- 
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MASTER  AND  SERVANT— Cont'd. 

defense  of  master  or  servant,  292,  411. 
see,  also,  "PrincliMds  and  Accessaries.'* 

MATHEM, 

definition,  297. 

nature  of  the  offense,  298. 

intent  and  malice,  298. 

"willful"  mutilation  of  a  person,  87. 

specific  intent,  94,  note. 

whether  a  felony  or  misdemeanor^  8. 

MENTAL  ELEMENT  IN  CRIMQ, 
see  "Criminal  Intent'* 

1 

MERGER  OF  OFFENSES, 
in  general,  18. 

MILK, 

see  "Food  and  Food  Producta.** 

MISADVENTURE, 
see  "Accident" 

MISCHIEF, 

see  "Malicious  Mischief.** 

MISCONDUCT  IN  OFFICBl 
in  general,  671. 

MISDEMEANORS* 

defined,  11. 

Included  in  term  "crime,"  8. 
pierger  of  offenses,  18. 
attempt  to  commit  178. 
solicitation  to  commit,  198. 

MISPRISION  OF  FELONY, 

in  general,  679. 

see,  also,  "Compounding  Offenses." 

MISTAKE  OF  FACT, 

see  "Ignorance  or  Mistake  of  Fact" 
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MISTAKE  OP  LAW, 

see  "Ignorance  or  Mistake  of  Law." 

MOB, 

see  "Riot;"  "Rout;-  "Unlawful  Assemblj,* 

MONOMANIA, 

Bee  "Insane  Persons." 

MONOPOLY, 
defined,  724. 
conspiracy  to  obtain,  209,  725, 

MORAL  INSANITY, 

see  "Insane  Persons.** 

MORALITY, 

see  "PubUc  Morals." 

MORPHINB, 

use  of,  as  a  defense,  158. 

MOTIVE, 

in  general,  96-97. 

absence  of  motive,  9S. 

good  motive,  96. 

religious  belief  or  scruples,  97, 

MUNICIPAL  CORPORATIONS, 
criminal  responsibility,  171. 

MURDER, 

see  "Homicide." 

MUTINY, 

necessity  as  a  Justification,  125. 

MUTUAL  COMBAT, 

as  provocation  for  homicide,  868. 

K. 
NATIONS, 

see  "Law  of  Nations." 
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NATURALIZATION  LAWS, 

power  of  congress,  779. 
perjury,  Jurisdiction,  789. 

NAVIGABLE  WATERS, 
obstruction  of,  693. 

NAVY, 

command  of  superior  officer  as  a  Ji}stiflcation,  129. 
power  of  congress  to  punish  offenses,  782. 

NECESSITY, 

as  a  Justification,  123,  691,  693. 
see,  also,  "Justification." 

NEGLIGENCE, 

in  general,  99, 100. 

negligent  acts  of  commission,  99. 

omission  to  act,  99. 

offenses  requiring  a  specific  intent,  100. 

cont^butory  negligence  of  deceased,  homicide,  220,  321.  322. 

homicide  by  negligence,  see  "Homicide." 

assault  and  battery  by  negligence,  279. 

NIGHTTIME, 

in  burglary,  defined,  613. 

NON  COMPOS  MENTIS, 
see  'Insane  Persons." 

NUISANCES, 

in  general,  4,  31,  38,  89,  684. 

public  and  private  nuisances  distinguished,  4,  684. 

affecting  public  health  and  safety,  686. 

affecting  public  comfort,  687. 

disorderly  conduct,  688. 

common  scold,  689. 

eavesdropping,  689. 

exciting  public  alarm,  689. 

disorderly  houses,  644,  689. 

Sunday  work,  games,  etc.,  690. 

obstructing  highways,  86.  87,  692. 

failure  to  repair,  125,  693. 

obstructing  navigable  waters,  693. 
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NUISANCES— Cont'd. 

pollution  of  waters  and  watercourses,  693. 

offenses  against  morality  and  decency,  699.     See  "Public  Morals 

and  Decency." 
power  of  legislature  to  define  and  punish,  68. 
liability  of  principal  or  master,  265. 
locality  of  offense,  and  jurisdiction,  773. 
Justification  and  excuse,  693. 

in  general,  693. 

public  necessity  and  authority,  116,  693. 

legislative  authority,  694. 

benefit  to  the  community,  695. 

acquiescence  by  public,  695. 

things  not  nuisances  when  erected,  695. 

effect  of  custom,  131. 

motive,  97. 

religious  belief,  97. 

ignorance  or  mistake,  107. 

* 

o. 

OATH, 

see  "Perjury." 

OBSCENE  EXHIBITIONS, 
as  an  offense,  717. 

OBSCENE  LANGUAGE, 
when  an  offense,  719. 

OBSCENE  LIBEL, 

definition,  717. 

an  indictable  offense,  717. 

possession  of  obscene  publications,  175,  17& 

ignorance  or  mistake  of  fact,  102. 

mailing  obscene  matter,  97. 

motive,  97. 

OBSTRUCTING  JUSTICE, 
see  "Public  Justice." 

OBSTRUCTION  OP  HIGHWAYS, 

a  nuisance,  86,  87,  692. 
authority  as  a  Justification,  693. 
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OBSTRUCTION  OP  NAVIQABLB  WATERS, 
a  nuisance,  693. 

OFFENSIVE  TRADE,     • 
when  a  nuisance,  687. 

OFFICERS, 

see  "Public  Officers."    See,  also,  •'Embezzlement* 

OLEOBfAROARINB, 

unlawful  keeping  or  sale.  Ignorance,  101 

OPPRESSION, 

by  public  officer,  678, 

OVERT  ACT, 

necessary  to  attempt,  181. 

not  necessary  to  conspiracy,  198. 

OWLINO, 

defined,  722. 

OYSTERS^ 

as  the  subject  of  larceny,  435,  not*. 

OP. 

PARENT  AND  CHILD, 

chastisement  of  child,  assault,  287. 

homicide,  871,  888. 
defense  of  parent  or  child,  assault,  29S. 

homicide,  411. 
neglect  of  children,   homicide,  878. 
responsibility  of  children,  136.    See  "Infants."* 
command  of  parent  as  Justification,  128. 

see,  also,  "Infants." 

PARTIAL  INSANITY, 
see  "Insane  Persons.** 

PARTIES  TO  CRIMES, 

see  "Corporations;"  "Drunken  Persons;"  "infants;"  •^n8ane  Per- 
sons;" "Married  Women;"  "Principals  and  Accessaries.' 
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PARTNERS, 

criminal  responsibility,  270. 
receiying  stolen  goods,  566. 
larceny,  448. 

PASS  BOOK, 

entries  in,  as  forgery,  688. 

PASSING  FORGED  INSTRUMENT, 
see  "Forgery  and  Uttering." 

PASSION, 

reducing  homicide  to  manslangliter,  S6iL 
^ee  "Homicide.' 


*» 


PASSPORTS, 

violation  of,  728,  776. 

PAWNING. 

when  larceny,  486. 

PEACE, 

see  "Breach  of  the  Peace." 

PENAL  STATUTES, 

see  "Statutory  Grimes.'* 

PERIODICAL  INSANITY, 
see  "Insane  Persons." 

PERJURY  AND  SUBORNATION, 

definitions,  653. 

the  proceedings,  654. 

falsity  of  testimony,  656. 

knowledge  and  corrupt  intent,  666. 

ignorance  of  law,  114. 
materiality  of  testimony,  658-661. 

in  general,  658. 

collateral  matters,  659. 

incompetent  evidence,  660. 

affidavit  or  deposition  not  used  or  Informal.  660. 

evidence  not  affecting  verdict  or  decision,  66L 

Incompetency  of  witness,  661. 

privileged  testimony,  661. 
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PERJURY  AND  SnBORNATION-<k)ntU 

Yoluntary  attendance,  661. 
the  oath,  662-664. 

in  general,  662. 

materiality  of  oath,  664. 
Jurisdiction,  664. 
subornation  of  perjury,  665. 
state  and  federal  Jurisdiction,  789. 

PETIT  LARCENY, 

in  general,  488.    See  "Larceny,** 

PETIT  TREASON, 
definition*  7. 

PIRACY, 

in  general,  727,  776. 

POISON, 

assault  and  battery  by  administering,  276. 
homicide  by  means  of,  329,  846,  876. 

murder  in  first  degree,  346. 

administering  by  innocent  agent,  237. 

negligent  exposure  of,  manslaughter,  875. 

locality  of  offense,  Jurisdiction,  749,  765,  77L 
see  "Homicide." 

POLICE  POWER  OP  THE  STATE, 

in  general,  51-54. 

see,  also,  "Constitutional  Law."* 

POLYGAMY, 

see  "Bigamy." 

POSSESSION, 

of  articles  with  criminal  intent,  175. 

in  larceny,  see  "Larceny." 

in  embezzlement,  see  "Embezzlement" 

POST  OETICE, 

power  of  congress  to  punish  offenses,  781* 
embezzlement,  see  "Embezzlement" 
mailing  obscene  matter,  97. 
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PREMEDITATION, 
see  "Homicide," 

PRESUMPTION, 

of  criminal  Intent  from  act,  82. 

of  specific  criminal  intent  from  act,  94,  181. 

PRETENSES, 

see  "False  Pretenses." 

PREVENTION  OP  OFFENSES, 

as  justification,  in  general,  118. 
assault  and  battery,  118,  285. 
homicide,  118,  382,  385. 

PRINCIPAL  AND  AGENT, 

responsibility  of  principal,  260-268. 

acts  directed  or  authorized,  260* 

consent  or  acquiescence,  261. 

unauthorized  acts,  262. 

negligence,  264. 

libel,  264. 

nuisance,  265. 

statutory  offenses,  265. 

presumption  of  authority,  266. 

ratification,  267. 

receiving  stolen  goods,  565. 
responsibility  of  agent,  268. 

command  of  principal,  129. 
partners,  270. 

embezzlement  by  agent,  see  "Embezzlement.* 
larceny  by  agent,  see  "Larceny." 

see,  also,  "Principals  and  Accessaries." 

PRINCIPALS  AND  ACCESSARIES, 
in  general,  229. 
offenses  in  which  distinction  is  recognized,  229-238. 

in 'general,  229. 

statutory  offenses,  230. 

petit  larceny,  231. 

homicide,  232. 
prosecution  and  punishment,  238-236. 

principals  in  second  degree,  238* 

accessaries,  234. 
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PRINCIPAL  AND  ACCESSARIBS— ContU 

principals  in  the  first  degree,  236-289. 

definition,  236. 

inanimate  agency,  236. 

innocent  human  agent,  237. 

aeveral  persons  committing  offense,  288* 
principals  in  the  second  degree,  239-245. 

definition,  239. 

gnilty  principal  in  the  first  degree,  289« 

presence  when  offense  committed,  240, 

oonstructlve  presence,  240. 

participation  in  offense,  248. 

mere  mental  approyal,  etc.,  844. 

criminal  intent,  244. 

flpecific  intent,  245. 
accessaries   before  the  tact,  846-247* 

definition,  245. 

guilty  principal,  246. 

absen'ce  when  offense  committed,  248. 

the  procurement,  command,  or  counsel,  841. 

nondisclosure,  247. 

criminal  intent,  247.  * 

locality  of  offense,  jurisdiction,  747. 
accessaries  after  the  fact,  247-250. 

definition,  247. 

commission  of  the  felony,  248. 

knowledge,  248. 

the  relief  or  assistance,  249. 

persons  occupying  particular  relations,  260. 
acts  for  which  accomplices  are  responsible,  261-267. 

in  general,  251. 

homicide  or  assault  to  escape,  255. 

acts  not  criminal,  256. 

cases  of  entrapment,  256. 
who  may  be  aiders  and  abettors  or  accessaries,  267. 
countermand  or  withdrawal,  259. 
principal  and  agent,  260. 
master  and  servant,  262,  268* 
partners,  270. 

PRISON  BREACH, 

as  an  offense,  676. 

see,  also,  "Escape; *•  "Rescue." 


IKDE3L  893 

[BEFXBENCE8   ABE  TO   FAGSa.] 

PRIVILEGED  COMMUNICATIONS, 
see  "Ldbel." 

PRIZE  FIGHTINa, 
In  general,  685. 

PROFANITY, 

In  general,  719. 

PROMISES, 

as  false  pretenses,  58L 

PROMISSORY  NOTES, 

as  the  subject  of  larceny,  489, 

of  embezzlement,  604. 

of  robbery,  549. 
forgery  of,  see  "Forgery  and  Utterlngi'' 

PROSTITUTION, 

abduction,  304-309. 
fornication,  707. 
adultery,  707. 
illicit  cohabitaUon,  709. 
seduction,  710. 
bawdy  houses,  718. 

PROVOCATION, 
see  "Homlcida" 

PUBLIC  ASSEMBLY, 

disturbance  of,  644, 
unlawful  assembly,  687. 

PUBUC  AUTHORITY, 
as  a  Justification,  116. 

see,  also,  "Assault,  and  Assault  and  Batteiy;**  'homicide;'* 
"Nuisances." 

PUBLIC  CHEATS* 
see  "Cheating." 

PUBLIC  COMFORT, 

offenses  affecting,  684. 
^ee  Nuisances." 
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PVBLIC  HEALTH, 

offenses  affecting,  684. 
see  Nuisances." 

PUBLIC  JUSTICE, 

offenses  against,  86,  662. 

conspiracy  to  pervert  or  obstruct,  200. 

see,  also,  "Barratry;"  "Bribery;"  "Champerty;"  "Compounding 
Offenses;"  "Disobedience  of  Orders;"  "Election  Offenses;" 
••Embracery;"  "Escape;"  "ExtorUon;"  "Libel  and  Slander;" 
••Maintenance;"  "Misconduct  in  Office;"  "Misprision  of  Fel- 
ony;" "Oppression;"  "Perjury;"  "Prison  Breach;"  "Rescue. 

PUBLIC  MORALS  AND  DECENCY, 

offenses  against  morality  and  decency,  688. 

bigamy,  700.   See  "Bigamy." 

Incest,  704. 

sodomy,  706. 

fornication,  707. 

adultery,  707. 

illicit  cohabiUUon,  708. 

seduction,  710. 

bawdy  houses,  718. 

letting  premises,  716. 
gaming  and  gaming  houses,  715. 
obscene  libels,  717. 

obscene,  indecent,  or  disgusting  exhibitions,  717. 
Indecent  exposure,  718. 
obscene  and  profane  language,  718. 
blasphemy,  719. 

blasphemous  libel,  720. 
drunkenness,  720. 

offenses  with  respect  to  dead  bodies,  721. 
power  of  legislature,  see  "Constitutional  Law.** 
conspiracy  to  do  immoral  act,  201. 

PUBLIC  NUISANCE, 
see  "Nuisances." 

PUBLIC  OFFICERS, 

misconduct  in  office,  in  general,  67L 

extortion,  672. 

oppression,  673. 

fraud  and  breach  of  trust,  F'^S. 
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PUBLIC  OPPICBRS— Cont'd. 

embezzlement,  see  "Embezzlement** 
neglect  of  official  duty,  673. 
refusal  to  serye  an  office,  674. 
permitting  escape,  675. 
statutory  offenses,  criminal  intent,  81* 

PUBUC  PEACE, 

crimes  affecting,  8,  87,  628. 
see  "Breach  of  the  Peace." 

PUBLIC  PLACE, 
see  "Affray." 

PUBUC  SAFETY,  HEALTH,  AND  COMFORT, 
see  "Nuisances." 

PUBLIC  TRADE, 

offenses  affecting,  721. 

owling,  722. 

smuggling,  722. 

fraudulent  bankruptcy,  722. 

usury,  723. 

cheating,  723.    See  "Cheating." 

forestalling  the  market,  724. 

regrating,  724. 

engrossing,  724. 

monopolies,  724. 

PUBLICATION, 

of  libel,  648. 

obscene  publications,  717. 

PUNISHMENT, 

power  of  the  legislature  in  general,  41-60. 
ex  post  facto  laws,  54. 
effect  of  expiration  or  repeal  of  law,  75. 
forfeiture  of  goods  at  common  law,  8. 

see,  also,  "Constitutional  Law;"  "Statutory  Crimes.^ 

PUTTING  IN  FEAR, 
see  "Robbery." 

PYROMANIA, 

see  '^Insane  Persona." 
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Q. 

QUAItANTIKB  REGULATIONS, 
Tiolation  ot,  as  a  nuisance,  686. 

E. 

RAILROAD  TICKET, 

as  the  subject  of  larceny,  439,  note,  484. 

RAILROADB, 

"willful  and  malicious"  obstruction  of,  89. 
negligence  in  connection  witli;  bomldde,  877. 

RAPE, 

definition,  411 

force  and  want  of  consent,  416. 

women  non  compos  mentis,  insensible,  or  asleep,  418* 

consent  induced  by  intimidation,  419. 

consent  induced  by  fraud,  419. 

carnal  knowledge  of  children,  420. 

ignorance  of  age,  108. 
the  carnal  knowledge  in  rape,  42L 

penetration,  42L 

emission,  421. 
husband  and  wife,  422. 

persons  upon  whom  rape  may  be  committed,  42S. 
persons  incapable  of  rape,  428. 

boys  under  fourteen,  428. 

Impotence,  424. 
assault  with  intent  to  rape,  288. 
condonation  as  a  defense,  216. 

see,  also,  "Attempts;"  "Principals  and  Accessarlea.** ' 

REBELLION, 

necessity  or  compulsion  as  a  Justification,  128. 

RECEIVING  STOLEN  GOODS, 

in  general,  661. 
the  receiving,  662. 

in  general,  662. 

from  a  receiver,  563. 

husband  and  wife,  666. 

principal  and  agent,  666. 
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RECEIVING  STOLEN  GOODS— ContU 

partners,  565. 

distinguished  from  larceny  from  thief,  56(S, 
character  of  property  as  stolen  property,  566. 
knowledge,  568. 
fraudulent  intent,  569* 

lucri  causa,  570. 
license  from  owner,  571. 
receiving  goods  embezzled,  etc.,  571. 
aiding  in  concealment,  571. 
locality  of  offense,  and  Jurisdiction,  763* 

REGRATING, 
defined,  724. 

RELIGION, 

offenses  against,  40,  697. 

RELIGIOUS  BELIEF  OR  SCRUPLES* 
as  a  defense,  97. 

REPEAL  OP  LAWS, 

in  general,  71. 

implied  repeal  of  statutes,  71. 

implied  repeal  of  the  common  law,  74. 

effect  of  repeal,  20,  75. 

repeal  of  a  repealing  law,  reviyal  of  pre-existing  law,  76. 

REPENTANCE, 

effect  in  general,  98. 

in  case  of  attempts  to  commit  crime,  186. 
of  burglary,  618. 

RES  ADJUDICATA, 

effect  of  recovery  in  civil  action,  215. 

RESCUE, 

in  general,  677. 

see,  also,  "Escape;"  "Prison  Breach."* 

RESPONDEAT  SUPERIOR, 
see  "Principal  and  Agent" 

RETREAT, 

duty  to  retreat,  401. 
see  "Homicide." 

C.  &  M.  Crimes— 57. 
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RBVENUB  LAWS, 

power  of  congress*  77S. 

MOT, 

•     defined,  639. 

a  misdemeanor,  639. 
elements  of  offense,  641,  642, 
Justification  or  excuse,  643. 
custom,  131. 

necessity  or  compulsion,  127. 
homicide  In  riot,  817,  343,  872. 
in  suppressing,  884. 

see,  also,  "Rout;"  "Unlawful  Assembly." 

RIVBRS, 

obstruction  of,  693. 

ROADS, 

see  "Highways." 

ROBBERY, 

definition,  648. 

the  subject  of  robbery,  549. 

the  taking  and  carrying  away,  550. 

taking  from  the  person  or  presence,  581. 

force  or  violence,  494,  562. 

putting  In  fear,  666. 

In  general,  656. 

Bufliclency  of  threat  or  menace,  555. 

not  necessary  In  case  of  actual  yiolence^  667» 
tsonsent  of  the  owner,  568. 
^'against  the  will,"  558. 
the  felonious  Intent,  659. 
ignorance  of  law  or  fact,  114. 
effect  of  statutes,  660. 
In  particular  places,  661. 
assault  with  Intent  to  rob,  288. 
locality  of  offense,  and  Jurisdiction,  756. 

see.  also,  "Attempts;"  "Larceny;"  "Piracy;"  "Principals  and 
Accessaries." 

ROUT, 

defined,  639. 

a  misdemeanor,  639. 

see,  also,  "Riot;"  "Unlawful  Assembly." 
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RUMORS, 

false  rumorB  as  a  nuisance,  689, 

SABBATH  BRSAKINa, 

Ylolatlon  of  Sunday  laws,  690. 
see  "Sunday  Laws.** 

SAFE-CONDUCTS, 

Tiolation  of,  728,  771 

SAILORS, 

command  of  superior  officer,  129. 
mutiny.  Justification,  126* 

SALE, 

of  liquor,  food,  etc.,  see  'Nuisances." 

SCOLD, 

common  scold.  689* 

SEA, 

see  "Jurisdiction  and  Locality;**  "Piracy.** 

SE  DEFENDENDO, 

homicide  in  self-defense.  381 
see  "Homicide." 

SEDUCTION, 

in  general,  710. 

condonation  or  settlement,  21i. 

SELF-DEFENSE, 

in  general,  119. 
homicide  in,  391. 
assault  and  battery  in,  288. 
affray,  633. 

see,  also,  "Assault,  and  Assault  and  Battery;"  "Justification;* 
"Homicide." 

SERVANT, 

see   "Embezzlement;"  "Larceny;"  "Master   and  Servant.** 

SETTLEMENT, 

as  a  bar  to  prosecution,  215. 
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SEXUAL  INTERCOURSE, 

in  general,  699. 
•    incest,  704. 
Bodomy,  706. 
fornication,  707. 
adultery,  707. 
seduction,  710. 
rape,  416. 
abduction,  304. 
illicit  cohabiUtion,  709. 
bawdy  houses,  713. 

see,  also,  these  specifle  heads. 

SHIPS, 

offenses  on  vessels,  Jurisdiction,  737. 
larceny  on  vessel,  496,  500,  note. 

SHOOTING, 

see  "Assault,  and  Assault  and  Battery;**  "Homicldo.** 

SHOWS. 

see  "Nuisances." 

SIMPLE  LARCENY^ 
see  "Larceny." 

SLANDER, 

see  "Libel  and  Slander.** 

SLAVE  TRADE, 

prohibition  by  congress,  78S. 

SMUGGLING, 

as  an  offense,  722. 
power  of  congress,  778. 

SODOMY, 

defined,  706. 

a  felony,  706. 

ignorance  of  law,  114,  note. 

SOLDIERS, 

command  of  superior  officer.  129. 
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SOLICITATION, 

as  an  offense,  in  general,  191-194. 
to  commit  a  felony,  191. 
to  commit  a  misdemeanor,  193. 
solicitation  not  an  attempt,  184,  194. 

SPECIFIC  CRIMINAL  INTENT, 

in  general,  92. 

illustrations,  93. 

may  be  inferred  from  act,  94,  131. 

effect  of  drunkenness,  161. 

see,  also,  "Arson;"  "Assault,  and  Assault  and  Battery;**  "At- 
tempts;" "Burglary;"  "Homicide;"  "Malicious  Mischief;" 
and  other  specific  offenses. 

SPRING  GUNS, 

as  a  nuisance,  686. 
homicide  by,  409,  note. 

STATE  AND  FEDERAL  JURISDICTION, 
see  "Jurisdiction  and  Locality." 

STATE  LEGISLATURES, 

power  to  punish  and  define  crimes,  41-60. 
see,  also,  "Statutory  Crimes." 

STATUTORY  CRIMES, 

in  general,  41. 

reason  and  object  of  statutes,  41. 
power  of  the  state  legislatures,  41,  43. 
power  of  congress,  41,  45. 
power  of  territorial  legislatures,  41,  45. 

constitutional  limitations  on  power  of  legislatures.  In  general,  45. 
form  of  statutes  and  requirements  as  to  enactment,  46. 
local  and  special  laws,  47. 
due  process  of  law,  in  general,  47. 
right  to  follow  lawful  business  or  occupation,  47* 
right  to  make  contracts,  49. 
class  legislation,  50. 
power  of  the  state,  in  general,  51. 

regulations  as  to  food  products,  in  general,  52. 

prevention  of  fraud,  52. 

protection  of  public  morals,  health,  and  comfort,  53. 

regulation  of  places  of  amusement,  53. 

ex  post  facto  laws,  in  general,  54. 
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STATUTORY  CRIMES— Cont'd. 

laws  creating  or  aggrayatlng  offenses.  64. 

laws  affecting  pnnlshment,  55. 

prison  discipline,  57. 

laws  regulating  mode  of  procedure,  57* 

changing  rules  of  evidence,  59. 

indeflniteness  of  statutes,  59. 
construction  of  statutes,  60-71. 

intention  of  the  legislature  governs,  60. 

reasonable  construction,  61. 

ordinary  meaning  of  language,  61. 

technical  terms,  61. 

strict  construction,  61. 

reason  and  purpose  of  statute,  63. 

preamble  and  title  of  act,  63. 

construction  with  reference  to  the  common  law,  64. 

change  of  the  common  law,  65. 

prior  Judicial. construction,  66. 

construction  aa  a  whole,  giving  effect  to  all  parts,  66. 

construction  of  statutes  together,  66. 

construction  in  connection  with  the  constitution,  67. 

expression  of  one  thing  an  exclusion  of  others,  67. 

special  enumeration  followed  by  general  words,  67. 

punctuation,  68. 

intention  to  make  prohibited  act  a  crime,  69. 
expiration  and  repeal  of  laws,  in  general,  71. 

implied  repeal  of  statutes,  71. 

implied  repeal  of  the  common  law,  74. 

effect  of  expiration  or  repeal,  75. 

repeal  of  a  repealing  law,  revival  of  pre-existing  law,  76. 
attempt  to  commit,  177. 
criminal  intent,  necessity,  78-82,  102-107. 
ignorance  or  mistake  of  fact,  102-107. 
••willfulness,"  86. 
"malice,"  "malicious,"  89. 

see,  also,  various  specific  offensef. 

STEAUNG, 

see  "Larceny.** 

STOLEN  GOODS, 

see  "Receiving  Stolen  Goods."* 

STREETS, 

see  "Highways." 
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STRIKES, 

criminal  conspiracy,  207. 

SUBORNATION  OP  PERJURY, 

defined,  66&. 
a  mlBdemeanor,  665. 
see,  also,  "Perjury." 

SUICIDE, 

in  general,  844. 

attempts  to  commit,  179. 

homicide  in  attempt  to  commit,  841,  878. 

SUNDAY  LAWS, 

Yiolation  of,  690. 

IK)wer  to  enact,  691. 

necessity,  126,  691. 

ignorance  of  fact,  allowing  use  of  vehicle,  lOi. 

religious  belief  or  scruples,  97. 

SWEARING, 

when  a  nuisance,  719. 
blasphemy,  719.    See  "Blasphemy. 


n 


TAKING, 

in  larceny,  445,  447. 
in  robbery,  550. 

see  "Larceny;"  "Robbery." 

TEACHER  AND  PUPIL, 

chastisement  of  pupil,  287. 
homicide,  371. 

TERRITORIAL  LEGISLATURES, 

power  to  define  and  punish  crime,  4i» 
see,  also,  "Stotutory  Crimes." 

TERRITORIAL  LIMITS, 
in  general,  731-787. 

THEFT, 

gee  "Larceny.- 
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THRBATENING  LETTERS, 

locality  of  offense,  jarlsdiction,  77S. 

TIME. 

nighttime  in  burglaiy,  61l« 

TIPPLING  HOUSB, 

see  "Disorderly  Housef.*^ 

TOKENS, 

see  "Cheating.** 

TRADE, 

offenses  against,  see  "Public  Trade." 
offensiye  trades,  see  "Nuisances*** 

TRADE  UNIONS, 

combination  among  workmen  as  a  criminal  conspiracy,  207. 

TRAP. 

entrapment  into  crime,  222. 

TREASON, 

in  general,  7,  778. 

mere  Intention  not  punishable,  179. 

necessity  or  compulsion,  126. 

TREASURE  TROVE, 

as  the  subject  of  larceny,  43S. 

TRESPASS, 

when  indictable,  4,  30,  629. 
conspiracy  to  commit,  203. 
in  larceny,  447. 

see  "Forcible  Entry  and   Detainer;**  "Malicious  Mischief;' 
*Rlot;"  "Rout;"  "Unlawful  Assembly." 


•«i 


TRUSTEES. 

see  "Embezzlement" 

u. 

UNIONS. 

Combination  among  workmen  as  a  criminal  conspiracy,  207. 
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UNITED  STATES, 

offenses  agalj^st,  common  law,  23. 

In  District  of  Columbia,  24. 

felonies,  11. 

infamous  crimes,  11. 
power  of  congress  to  define  and  punish  crimes,  4J,  45. 

see,  also,  "Jurisdiction  and  Locality." 

UNLAWFCJL  ASSEMBLY, 
in  general,  637-639. 

see,  also,  "Riot;"  "Rout* 

UNNATURAL  CRIME, 
in  general,.  706. 

UNWHOLESOME  PROVISIONS, 
nuisance,  686. 

USAGE, 

see  "Custom  and  Usage." 

USURY, 

as  an  offense,  723. 

UTTERING  FORGED  INSTRUMENT, 
see  "Forgery  and  Uttering." 

Y. 

VALUE, 

In  larceny,  441. 

in  embezzlement,  505. 

VESSELS, 

offenses  on  vessels,  jurisdiction,  787, 
larceny  from,  496,  600,  note. 

VOLUNTARY  ESCAPE, 

liability  of  officer,  675. 
liability  of  prisoner,  676. 

VOLUNTARY   MANSLAUGHTER, 
see  "Homicide." 

VOTING  ILLEGALLY, 
see  "Elections." 
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W. 

WAGES, 

conspiracy  to  raise  or  lower,  207* 

WANTONNESS, 
defined,  88. 

WAREHOUSEMAN, 

embezzlement  or  larceny,  see  "Embezzlement;  **  'Xarceny. 

WATER, 

the  subject  of  larceny,  482. 

WATERS  AND  WATERCOURSES, 

obstruction  of,  698. 
pollution  of,  698. 

WEAPONS, 

carrying  weapons,  686. 

see,  also,  "Deadly  Weapons." 

WIFE, 

see  "Husband  and  Wife;"  "Married  Women.* 

WILLFULNESS, 

meaning  of  the  term,  86, 

WOMEN, 

see  "Married  Women." 

T. 

YOUTH, 

criminal  responsibility,  see  "Infttnts." 
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